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QNG 21 CAWER 1
THE STATE OF TEXAS S PEAUSE NO, J= G- D 3FE]

Vs DISTRICT COURT __ 5 _

MADE v 6%mw\ o o DALLAS COUNTY, TEXAS

DEFENDANT'S NOTICE OF APPEAL AND PAUPER OATH

APPOINTMENT OF ATTORNEY ON APPEAL

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now Defendant in the above cause and states: | am the defendant in the above cause: | was
convicted in this cause and now give Notice of Appeal to the Texas Court of Appeals for the Fifth
Supreme Judicial District of Texas at Dallas, Texas, and that 4.am penniless, destitute and indigent per-
son, too poor to employ counsel to represent me on the appeal, and too poor to pay for or give security for
the Statement of Facts and a true copy thereof herein.

WHEREFORE, | pray that the Court will appoint an attorney to represent me in this appeal and that the
Court will order the Court Reporter of this Court to prepare and delive‘r,:tégrhe or Fny_gppointed Counsel the
original and a true copy of the Statement of Facts in this case, together;witﬁ all'exhibits attached thereto

if practical.
K QCMO\A/U ‘4%/&(4)4«_/

Defendant

BEFORE ME, the undersigned authority, personally appeared the above Defendant, known to me to
be the person whose signature appears above, and after being duly sworn on oath states that he is the
defendant in the above cause, and that the matters and things set forth in the foregoing are true and cor-
rect in all things.

BiLL LONG
DISTRICT CLERK
Dallas County, Texas By
Deputy DigtriCt Clerk

ORDER

The Defendant having requested the Court to appoint Counsel,

it is Ordered the Honorable ﬁu 5 Z]L A L/\ [

o~ ) N . o~ 2 (F
Address: 5327 0t /\944 v 04/%4 . Koy 754 )
aregularlicensed and practicing attorney of Texas, be, and he is hereby appointed to represent Defendant

in prosecuting his appeal herein, and it is further Ordered that the Court Reporter is hereby directed to
transcribe all of the notes as same may appertain to this cause and as:taken during the trial of this cause
which began on

—,19__ ___ , and makg

- 6t Facts in duplicate and furnish saffje
to Defendant or his appointed Counsel. - '

)
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MINUTES OF THE Criminal __DISTRICT COURT #5 OF DALLAS COUNTY, TEXAS
NO. F-9103481-L 260/36 nh

T .

HE STATE OF TEXAS October TERM, 19 92
Vs.
Madelei
_f"?,%}ne Brown L November 6, , 19 92

JUDGMENT

The defendant having been indicted in the above entitled and numbered cause for the
felony offense of forgery, a2nd degree felony as charged in the indictment

and this day this cause being called for trial, the State appeared by her assistant Criminal
District Attorney  Colleen Murphy

and the Defendant Madeline Brown Madeleine Brown
appeared in person and his counsel Russ Henricks )

also being present, and both parties announced ready for trial, and said Defendant in open
Court was duly arraigned and pleaded NOT GUILTY to the charge contained in the indictment
herein; thereupon a jury, to-wit: © William A. Conrad and eleven others, was
duly selected, impaneled and sworn, who, having heard the Indictment read, and the Defendant's
plea of not guilty thereto, and having heard the evidence submitted, and having been duly
charged by the Court, as to their duty to determine the guilt or innocence of the Defendant,
and after hearing arguments of counsél, retired in charge of the proper officer to consider
of their verdict, and afterward were brought into open Court, by the proper officer, the
Defendant and his counsel being present, and in due form/of';aw returned into open Court

the following verdict, which was received and ébcgpted,by:thé_Cougt and is here now entered

upon the minutes of the Court, tO“WiF: We the Jd??,ffihd.thef&efendant guilty of forgery,
as charged in the indic¢tment.
/s/ William A. Conrad

e e e et e e

IT 1S THEREFORE FOUND AND ADJUDGED BY THE COURT, that the said Defendant is guilty of

the offense of forgery, a 2nd degree felony as charged in the indictment
and that the said Defendant committed said offense on the 2nd day of _September ,

19 88 ; as found by the jury, and ___after further evidence being heard by the Court,
it is further adjudged by the Court that the Defendant be punished, as has been determired

by the Court, by confinement in the Texas Department of Corrections for 10 YEARS
AND A FINE OF § 500.00 and that the State of Texas do have and recover of the said

Defendant all costs in this prosecution expended, for which execution will issue; and that

said Defendant is remanded to the Sheriff of Dallas County to await the further order of the
Court herein, and it is further ordered by the Court that the imposition of sentence of the
Judgment of conviction herein based upon the verdict of the Jury shall be suspended and that

the Defendant be placed on Probation for a period of . 10 YEARS ,as
determined by the Court, during the period of time fixed by the Court, under the conditions

to be determined by the Court in accordance with the provisions of the law governing Adult
Probation of said State.

Fine is to be RXRXXK PROBATED.
It appearing to the Court that the Defendant is mentally competent and understanding
of the English language; the Court in the presence of said Defendant and his counsel proceeded
to place Defendant on probation as heretofore determined by the Court.
IThISvTHE,ORDERAQEyIHEgsgggl,_gbaﬁ the said Defendant, who has been adjudged by the
jury to be guilty of forgery a 2ndiegree felony as charged in the indictment

and whose punishment has been assessed by the Court at confinement in the Texas Department

of Corrections for 10 YEARS AND A FINE OF $ 500.00  in this said cause, be
placed on probation for a period of 10 YEARS in accordance with the

I 5. SR
provisions of the jaw governing Adult probation of said State, it appearing to the Court
that the ends of justice and the best interest of the public, as well as the Defendant,
will be subserved by suspending the imposition of sentence herein and placing the Defendant

on probation.

continued
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IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED by the Court that the imposition of
sentence herein be and the same 1s hereby suspended and that the Defendant be and is hereby
placed on probation for a period of 10 YEARS, subject to the terms
and conditions of probation this date imposed by law-and by the Court and served upon the
Defendant by the Clerk of the Court.

Conditions of Probation are attached hereto a
a part of the Judgment. :

Court Costs assessed $ 87.50
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Clerk
Chief Justice
. ‘ MAILING ADDRESS.
CAR”OJN B. DODSON Seventh Bistrict of Texas S LONG " O Box 9540
ustice ~ oty . 0
Potter Gounty Courts MBuilding L u?rp,_- fin 79105-954
o e " 501 Fillmore, Suite 2-A BEREN $B8EEI7825ERES
. — -2650
Amarillo, Texas 79101 —_— fpyTy (B06) 342-265
H. BRYAN POFF. JR.

Justice

November 17, 1994

Ms. Patricia Poppoff Noble
and Coleen Murphy

Assistant District Attorneys

Frank Crowley Courts Bldc.

123 N. Industrial Blvd., LB 19

Dallas TX 75207-4399

Mr. Russ Henrichs
Attorney at Law

P O Box 190983
Dallas TX 75219

Dear Counselors:

You will please take due notice that the Court this day made
the following disposition of Cause No. 07-93-0230-CR, styled
MADELEINE BROWN V. THE STATE OF TEXAS, from the Criminal District

Court No. 5 of Dallas County, to wit: REVERSED AND ACQUITTED.
Opinion by Justice Boyd.

Enclosed for each of you is a copy of the opinion by the Court
in the foregoing case. Tex. R. App. P. 91. Also enclosed is a
copy of the judgment.

Very truly yours,

~<4q4

Peggy Culp, Clerk
/ph

Xc: Honorable Pat McDowell, Judge
Mr. Bill Long, Clerk
xc (with opinion only) :
Mr. Robert Huttash, State
Prosecuting Attorney
Mr. Thomas F. Lowe, Clerk
Court of Criminal Appeals
Texas Lawyers Weekly Digest
Opinion Service
The Texas Lawyer
West Publishing Company
LEXIS
Matthew Bender
Curtis Hill Publishing

NO. 07-93-0230-CR





[image: image5.png]Madeleine Brown, § From the Criminal District Court

Appellant No. 5 of Dallas County
v. No. 07-93-0230-CR § November 17, 1994
The State of Texas, § Opinion by Justice Boyd
Appellee
JUDGMENT

This cause came on to be heard on the transcript of the record
of the court below, and the same being inspected, because it is the
opinion of this Court that there was error in the judgment, it is
therefore ordered, adjudged and decreed that the judgment of the

trial court be reversed and a judgment of acquittal rendered.

It is further ordered, adjudged and decreed that this decision
be certified below for observance.

o 0o





[image: image6.png]quash the indictment, failing to declare a mistrial based on the State’s misconduct, permitting
the State to present evidence in violation of Rule 403 of the Texas Rules of Criminal Evidence,
and permitting the State to offer irrelevant evidence. In her fifth point, she asserts that the
evidence was insufficient to support her conviction. For the reasons stated herein, we reverse

the judgment of the trial court and render a judgment of acquittal.

Appellant was a relative of the second degree of Guy Duncan.! Guy Duncan died on
September 21, 1988 and his wife, Jessie, died approximately two months later on November 28,
1988. Appeliant, acting through her attorney, filed wills purporting to be those of Guy and
Jessie Duncan on January 3, 1989. A nephew of the Duncans, Gary Dalton, also filed wills
purporting to be those of Guy and Jessie Duncan with the probate court. The probate court
subsequently determined the will filed by Gary Dalton to be valid and the documents filed on
appellant’s behalf to be invalid. The State then prosecuted appellant for the offense of forgery,

asserting that she knowingly filed the forged instrument purporting to be the will of Guy

Duncan.

'Appellant testified that her father and Guy Duncan were brothers, thereby making her a
niece of Duncan. Gary Dalton, one of Duncan’s nephews, also characterized appellant as
Duncan’s niece; however, he testified that appellant’s father and Guy Duncan’s father were
brothers, making appellant and Guy Duncan first cousins. 23 Am. Jur. 2d Descent and
Distribution § 55 (1983). Under either contingency, using the canon-law method of computing

degrees of kinship as adopted in Texas, appellant is a relative of the second degree to Guy
Duncan.





[image: image7.png]Finding it dispositive of this appeal, we address only appellant’s fifth point challenging
the sufficiency of the evidence.? It is now axiomatic that the standard we must apply in
evaluating a challenge to the sufficiency of the evidence, whether direct or circumstantial, is
whether, when viewed in the light most favorable to the prosecution, any rational trier of fact
could have found the elements of the offense beyond a reasonable doubt. Jackson v. Virginia,
443 U.S. 307, 318-19, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979); Turro v. State, 867 S.W.2d 43,

47 (Tex.Crim.App. 1993); Geesa v. State, 820 S.W.2d 154, 163 (Tex.Crim.App. 1991).

As recently noted by the Texas Court of Criminal Appeals in Ex parte Porter, 827
S.W.2d 324 (Tex.Crim.App. 1992) (opinion on rehearing), the elements of forgery are limited
to those set out in section 32.21(b) of the Penal Code. Id. at 327; Tex. Penal Code Ann. §
32.21 (Vernon 1994). The offense of forgery is committed if a person (1) forges (2) a writing
(3) with intent to defraud or harm another. In addition to alleging these elements, the indictment
in this case contained specific evidentiary allegations describing which definition of "forge" the
State would seek to prove.? See Tex. Penal Code Ann. § 32.21(a)(1) (Vernon 1994).

’It should be noted that our review of the record in this case has been made more difficult
by the court reporter’s failure to number all pages of the statement of facts consecutively. Such
a practice invites the type of errors seen in the State’s brief, which contains several references
to volume four of the three volume statement of facts.

*Omitting the formal language, the indictment provided:

Madeleine Brown hereinafter styled Defendant, on or about the 24th day of January [1989
.. .} with intent to defraud and harm another, pass[ed] to the Probate Court No. Two of Dallas
County, Texas, a forged writing, knowing such writing to be forged, and such writing had been
made so that it purported to be the act of Guy Duncan who did not authorize the act, and said

3





[image: image8.png]It is well accepted that where a matter not essential to charge a crime is included in a
charging instrument and that such matter is not mere surplusage but, instead, is descriptive of
an essential element, it must be proven. Burrell v. State, 526 S.W.2d 799, 803 (Tex.Crim.App.
1975). The descriptive matters alleged here were that the writing purported to be the act of
another who did not authorize the act and that it was passed by appellant to the Probate Court
Number Two of Dallas County. The charge, givén to the jury without objection, incorporated
each of the allegations in the indictment. The charge did not contain any instruction on the law

of parties nor did the application section of the charge incorporate the law of parties.

In support of the first element, the State presented the testimony of several witnesses.
The first witness, Deborah Abbe, testified that in November of 1988, after Guy Duncan’s death
and at appellant’s direction, she typed a document purporting to be the will of Guy Duncan and
dated September 20, 1988. At trial, Abbe identified State’s exhibit number two as that
document. The State also presented the testimony of Earnest Mason. Mason identified State’s
exhibit number two as the document appellant presented to him for his signature on December
12, 1988. Although Mason’s signature appears on State’s exhibit number two as a witness, he
testified that he did not know that the document purported to be a will. This evidence was
sufficient to allow a rational factfinder to find that State’s exhibit number two was a forged

writing within the definition of section 32.21(a)(1)(A)(i) and that appellant knew the document

-~ was forged.

writing purported to be the Last Will and Testament of Guy Duncan.

4





[image: image9.png]In support of the allegation that appellant passed the writing to the Probate Court Number
Two of Dallas County, the State called Opal Miller, a probate clerk in the Dallas County Clerk’s
office. She testified that State’s exhibit number two was filed for probate and that the
application for probate indicated that the document was filed by Miles Brown as attorney for
appellant. Appellant called Miles Brown as a witness. Although Brown was not asked to
1dentify State’s exhibit number two as being received from appellaiit or filed in the probate
court, appellant did elicit testimony that he represented her in the will probate proceeding.
Appellant made no effort to challenge the evidence that Brown had filed State’s exhibit number

two on her behalf.

Under the law of parties, set out in section 7.01 of the Penal Code, a person may be
convicted of an offense based, not only on his own conduct, but also on the conduct of another
for whom he is criminally responsible. Tex. Penal Code Ann. § 7.01 (Vernon 1994). Section
7.02(a)(1) of the Penal Code provides:

(a) A person is criminally responsible for an offense committed by the conduct of another

if:

(1) acting with the kind of culpability required for the offense, he
causes or aids an innocent or nonresponsible person to engage in
conduct prohibited by the definition of the offense.

Tex. Penal Code Ann. § 7.02(a)(1) (Vernon 1994). The trial court’s charge, however, did not

include an instruction on the law of parties. Therefore, appellant contends that her conviction





[image: image10.png]for the offense of forgery can stand only if the evidence showed that she personally passed
State’s exhibit number two to the probate court. Pointing out that the evidence shows that
State’s exhibit number two was filed by Miles Brown and not by her personally, appellant argues

that there is insufficient evidence to show that she passed the forged writing to the probate court.

The State cites Watson v. State, 718'S.W.2d 892 (Tex.App.--Beaumont 1986, pet. ref’d)
and Woodard v. State, 700 S.W.2d 617, (Tex. App.--Corpus Christi 1985, no pet.) in support of
its position that it need only prove that appellant passed the forged writing to her attorney and
then allowed the attorney to present the writing to the probate cdurt. An examination of those
decisions and the authority upon which they rely convinces us that, at least in the factual context

of the present case, they do not correctly state the applicable law.

In Woodard, the defendant presented a forged check to a bank teller. That teller then
handed the check to a second teller, the recipient named in the indictment, who acted upon and
handled the transaction. Woodard, 700 S.W.2d at 618. In Watson, the defendant presented a
forged check to a store clerk who accepted it and handed it to a store manager, who then handed
it to a second manager. Both the clerk and the second manager were named in the indictment
as recipients. Watson, 718 S.W.2d at 894. In rejecting thé defendants’ claims that there were
fatal variances between the indictments and the evidence, both courts cited Roach v. State, 586

S.W.2d 866 (Tex.Crim.App. 1979) as controlling.





[image: image11.png]The Woodard and Watson courts asserted that the facts of those cases were similar to the
facts in Roach. However, the defendant in Roach passed a forged money order directly to the
recipient named in the indictment. Although the defendant initially presented the forged money
order to a sales clerk, the clerk did not accept it, instead referring the defendant to the
pharmacist, the recipient named in the indictment. Ici. at 867. The defendant then passed the
forged money order to the pharmacist who accepted and cashed it. The Roach court found that
the evidence supported the finding that the defendant had passed the forgeci money order to the

pharmacist as alleged in the indictment. Id. at 868.

As applied to the present facts, the holdings of Watson and Woodard are in conflict with
the established rule that where a defendant is charged with passing a writing to a named person,
proof that the writing was passed to another will not sustain a conviction. See Stanley v. State,
646 S.W.2d 447, 448 (Tex.Crim.App. 1983); Vestal v. State, 162 Tex. Crim. 223, 283 S.W.2d
955, 956 (1955); Beltran v. State, 144 Tex. Crim. 338, 163 S.W.2d 211, 212 (1942); Guerrero

v. State, 626 S.W.2d 875, 876 (Tex.App.--San Antonio 1981, no pet.).

More recently, in the case of Dukes v. State, 742 S.W.2d 472 (Tex.App.--Dallas 1987,
pet. ref’d), also relied upon by the State, the Dallas Court of Appeals attempted to reconcile
Watson and Woodard with the general rule by taking the position that passing an instrument to
one employee at a business location serves to pass it to anyone with authority to cash the
instrument. Id. at 474. Even if Dukes states the proper rule, it would have no applicability

here.





[image: image12.png]The evidence presented at trial clearly failed to show that appellant, by her own conduct,
passed State’s exhibit number two to the probate court. As a result, the only theory under which
appellant could be found guilty under the mdietment required a finding that she was criminally
responsible for the conduct of her attorney, Miles Brown, under the law of parties. Because the
trial court’s charge failed to incorporate the law of parties, the evidence is insufficient to support
her conviction. Biggins v. State, 824 S.W.2d 179, 180 (Tex.Crim.App. 1992); Jones v. State,

815 S.W.2d 667, 670-71 (Tex.Crim.App. 1991).

The only distinguishing factor between the instant case and Biggins and Jones is that the
charges in each of those cases included an abstract instruction on the law of parties which was
not incorporated into the application paragraph of the charge. The State cannot be in a better

position where, as here, the law of parties is wholly omitted from the charge.

An appellate finding that the evidence is insufficient to support a conviction under the
charge given has the same effect as a jury acquittal. Burks v. United States, 437 U.S. 1, 11,
98 S.Ct. 2141, 57 L.Ed.2d 1 (1978); Green v. Massey, 437 U.S. 19, 98 S.Ct. 2151, 57 L.Ed.2d
15 (1978); Hooker v. State, 621 S.W.2d 597, 598 (Tex.Crim.App. 1980). Consequently, our
finding of insufficiency dictates that we reverse and render a judgment of acquittal. Tex. R.

App. P. 81(c). It is so ordered.

John T. Boyd
Justice

Publish.
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Dallas woman claims
she was LB]’s lover

By Christi Harlan

Stajf Writer of The News

A Séyear-old Dallas woman said
Friday she was the mistress of Lyn-
don Bzines Johnson for almost 20
Years, but friends and members of
the Johnson family said the
woman's claims are groundless.

Madeline Duncan Brown, a re-
tred advertising executive, said
the affair began in 1949, the year
Johnson was elected to the U.S. Sen-
ate, and ended in 1967, a year bde-
fore Johnson completed his second
term as president.

"I feel like I have been part of
his life and part of history,” Mrs.
Brown said at 8 news conlerence
Friday at the Dallas Press Club. She
said she decided to reveal the affxur
to “clear the record.”

Spokesmen for the Johnson fam-
ily sajd Mrs. Brown hagd purchased
radio advertising time from the
Johnsons' stations ip Austin, but
they said the woman was otherwise
unkrown 10 friends and family
members.

Betty Tilson, spokeswoman for
Lady Bird Johnson, said the former
first lady was on her way to the
Bast Coast Friday and could not de
reached for comment.

“1 doubt 100 percent that she
{Mrs. Johnson) has ever heard of
Mrs. Brown,” Mrs. Tilson said. “[
have talked 1o other people who
worked at the station and frieads
of the family, and they don't Xnow
her."

Mrs. Brown said the affair could
be confirmed by Johnson’s
brother-in-law, O.P. (Bob) Bobbin
of Austin, but Mrs. Tilson said Bob
bitt issued a statement saying “the
whole thing is absolutely ridicu-
lous”

“l have not reed the report of
Mrs. Brown's charges apparently
made today in Dallas,” Bobbitt's

tement said. "To my knowledge,

Madeline Duncan Brown
. .. says she decided to re.
veal the affsir to “clear the
record.”

these charges are without founda-
tion, and it is absurd to suggest that
Imight or could confirm them,

“I condemn what seems to be ax
increasing sumber of falsehoods
regarding President Johnson's ca.
reer, angd 1 pity those who try to
profit by them,” Bobbitt said.

Mrs. Brown's statements fol-
lowed by less than three weeks a
published report that Johnson had
a love affair with Alice Glass of
Austin beginning in 1939 and con-
tinving through the early years of
his presidency.

Mrs. Brown said her affair with
Johuson began in the fall of 1949
after a party at the Drigkili Hote! in
Austin, She said she continued to
meet Johuson for romsntic inter-
Judes at the Driskill — sometimes
as often as two or three times &
week, she said — into the 1960s.
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Long-time
Mistress!

There’s a lot about former President Lyndon Buines Jehnson
that your audience doesn’t know but will be fascinated to
lesrn. No one can shed moere jight on the man who became
president by default when Kennedy was brutally murdered
than LB} 's iong-time lover, Madeleine Brown!

An eycwilness to gne of the most momentous times i
American History, Brown will share with your lisweners what
really happencd in Dallas that day, as well as:

*  Why she believes LBJ {’_ T Tl T T
pacticipated in the plot
to kill Kennedy, if not =
initiating it himself,
slong with the rich and
powerful mien of Texus.

e How LEJ stode the
election that put him
in the U.S. Senate.

+  What LBJ) was really
Hke as president and
25 & man.

}

+  Scandals thst swirled
sround him as vice
president and a string of murders
thst ma) be associated v ith him.

«  What it was like to bear and raise Johnson’s
legitimate von — and to keep hix paternily # secret
even from the boy.

Madcl=ine Duncan Browa has previcusty appeercd on
Geraldo., Sally and te Phil Donahue shows, Ter couarageous
book, TEXAS IN THE MORNING: The Love Siory of
Muadeieine Brown und President Lyndon Baines Johnson, has
finally been released Trotic at titnes, 1t is a fascmating
sidclight on our lustory. Harrison E. Liviagstune, pub-
lishur of Texas in the Moraing and the best-selling author
of several major works on the assessination of Presrdent Joln
F. Kennedy, i¢ elso avislable for intenaows.

Attention Tcxas Media: Madcleine Brown will deliver an
cye-opening took at some of the most powerlu' men in Texas
history!

AVAILABILITY: Texas, and nationwide by arrangoment
and via telephone

CONTACT: Madelcine Brown, (214) 943-4849 (Dallas,
TX); o1 Varry Livingsione, (410) 243-4272 1MD)
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