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Chapter 2
The Staff and the Magic in the Evidence
Having written the first book about the Warren Commission and its investiga​tion of the assassination, I had my first experience with talk shows.  I had never listened to any of them before then.  They were entirely new to me.  In those days of the Federal Communication's "Fairness Doctrine" there was more balance in them.  Very few were then syndicated.  However, having no publisher to arrange for appearances on them, I was on few.  As Whitewash begins by reporting, the first book on the subject that one would expect would interest if not excite publishers, did no such thing.  I had more than a hundred rejections internationally without a single adverse editorial comment, and numerous editorial opinions that the book would be a best seller.  With this history, after publishing a limited edition in August, 1965, I published it for general distribution on May 7, 1966.  That is what attracted talk‑show interest.  Most of those that invited me were radio.

One of the questions that were asked often is how could those Commission counsels, all of whom were lawyers, of course, be what appeared to most callers-in who asked about them so un‑lawyer-like.  Most of those asking such questions believed that the function of a lawyer is to seek the truth.  As I explained that our system of justice is an adversary system in which the lawyer is an adversary.  I came to believe that the Commission's lawyers behaved as adversaries when there was no judge to decide what was right, proper and fair, and when there was no opposing counsel to try to keep them honest.  After all these years I do not now recall when I came to believe that is not an adequate explanation.  While it is true,, it does not explain satisfactorily all that those Commission counsel's did.

And did not do.

Having written Whitewash in haste as I did, while I was well aware of what was, to me, dishonest in what both the Commission and its counsels did.  I did not have time to stop and try to figure out why they did it.  It was clear enough that they were partisans and not seekers of truth but there was then no time to stop and try to think that through.

I kept researching, and writing, too, with frequent trips to the National Archives, where many of the Commission's deposited records were accessible.  I left home in time to be there when the Archives opened and I left the Archives to drive home about suppertime.  Working intensely, Whitewash II was completed about August, 1966.  I published it December 2 of that year.  I had no interest in the Commission's counsels per se and did not seek to learn more about them in the records they created.  My interest in the records was in their content, in the subject‑matter.

And, of course, there were orders to be packaged and letters to be answered.

The interest in some of those counsels that did develop came from their work, from what they did and did not do, but it was incidental to seeking to learn what I could about the official fact of the assassination.

Those reading my books may form a different impression but this is the fact.

I never took the time to learn what I could about those counsels. My work was on their work, as was my writing.

Of them all, and fourteen were "assistant Counsel" and twelve were "Staff Members" as the Commission classified and listed them, (one of those "Staff Members," Alfred Goldberg, was the Commission's official historian, borrowed from the Defense Department).  In my books there was much attention to Arlen Specter.  This was because he handled what to me was the most important part of the facts, the medical evidence and what relates to it.  This was not because of any special interest I had in Specter.  It was because of the importance I saw in the evidence he handled.

He was not the first to whom I devoted attention in Whitewash.  Because of the structure and organization of that book the first were one of the older of those counsels, Joseph Ball, and his younger partner in that area of the Commission's work, David Belin.  Ball, a successful California lawyer, had the reputa​tion of being, moderately liberal.  Belin was and is conservative.

Also, before giving Specter the attention I did, the work of Elmer Jenner and Wesley Liebeler appears in that book.  Jenner, a successful Chicago lawyer (and as Liebeler's side comments made about him, then a candidate for President of the American Bar Association), was liberal compared with Liebeler.  Their area of the Commission's work focused on Oswald.  Ball and Belin's area had more to do with witnesses at the scene of the crimes, at the depository and at the Tippit killing.

Two of the assistant counsels left rather early.  The first was Francis W. H. Adams.  He was a prominent New York City lawyer who had been its commissioner of police.  The second was Leon D. Hubert, Jr.  Hubert had been New Orleans district attorney.  The Commission records I saw provide no real explanation for their leaving.  My belief was and remains that Adams, who was originally in charge of that area, with Specter his assistant wanted nothing to do with what he saw developing.  That left Specter alone on that area, with, as happened with all areas, occasional help from others.

If as I believe these departures were principled, that can be explained easily.  Post Mortem begins with the chapter, "Conclusions First."  It reproduces one of the Commission's first outline organizing its work.  The Commission began with the assumption of Oswald's lone guilt.  Compounding that was what Warren said when he first, addressed his staff at his first meeting with it, on January 20, 1964.  He made it clear that the Commission had to do this, begin with the assumption of Oswald's lone guilt because of the frightening potential of belief there had been a conspiracy.  Warren actually said, in the words of Assistant Counsel Melvin Eisenberg's memo on that meeting, it "could conceivably lead the country into a war which could cost 40 millions lives," (Whitewash IV, page 24).  He could only have been referring to a war with the USSR.

From the disclosed records that were withheld for years and from the transcripts of the new President's phone conversation of that period, it is without question that Johnson used this to blackjack Warren into accepting the Commission chairmanship.  Warren knew he should not accept it and had initially declined.  This is how it wound up that the Commission began with the determination to find that there had been no conspiracy although all the earlier evidence indicated that there had to have been.

Even before then, as soon as Oswald was killed and it was known there would be no trial, Oswald being the only suspect, there was an official determination to find him and him alone guilty, to find that there had not been any conspiracy. This de facto conspiracy not to investigate the crime itself is documented at the beginning of my NEVER AGAIN! (Carroll & Graf/Richard Gallen, 1995).

It was put in writing by the man then in charge of the Department of Justice Robert Kennedy's absence, Nicholas Katzenbach.  He had spoken, among others, to Walt Whitman Rostow, who had been the hawk of hawks in the government, to the FBI Director, J. Edgar Hoover and to Bill Moyers, his chief channel to Johnson.  That was literally as soon as Oswald was killed.

Katzenbach had no secretary available that Sunday afternoon.  I have his handwritten memo in which he formalized his conversation with Moyers and the typed copy of it prepared as soon as Katzenbach could get it typed the next morning.

I also have the Secret Service logs of Johnson's phone conversations before they were taped.  These reflect that when Moyers could first get in touch with Johnson that Sunday night at about nine o'clock, Johnson them immediately phoned first J. Edgar Hoover and then Katzenbach.

The related memos and transcripts of subsequent phone conversations refer to this as an agreement reached that night and complied with immediately.

How much of this was known to those assistant counsels there is no way of knowing from any disclosed records or any statements attributed to them, but what Warren told them they did know and they did have the typed and distributed outline of the Commission's work.  It included their assignments (Post Mortem, pages 468-472).

Coinciding in time with Warren's January 20 meeting with his staff was what the staff did know about, the report published reports, which the Commission had earlier and was ignoring, that Oswald had worked for the FBI or the CIA.  In its fudging this over the Commission treated it as limited to the FBI.  It was when Texas Attorney General Waggoner Carr, who had under Texas law convened a "Court of Inquiry," phoned Rankin on January 21 to tell him that it had and would be looking into that report that Warren and Rankin rushed an emergency, after‑hours executive session on it.  We get to that later.  The Commission decided it had to put that down.

There is little doubt the staff knew of this published report.  It also knew the Commission was ignoring it.  Among the original stories were one by Joseph Goulden in the Philadelphia Inquirer in early December, one by Lonnie Hudkins, in the Houston Post, January 1, 1964 and a provocative article in The Nation by Harold Feldman that got wide attention.

In addition, when by urgent request of representatives of the Texas Court of Inquiry, appeared at the Commission's offices on January 24, that certainly attracted staff attention.  We have more on this letter.

What the staff could not have avoided knowing is that beginning before the FBI turned in its supposedly definitive report on the assassination which it was directed to prepare the night of the assassination by President Johnson, is that the FBI began leaking what it wanted to leak of what that report would say.  The first record I have of this from the FBI's own files is a leak that was published December 2, 1963.  The major leaking of this very prejudicial content was in the papers of December 5.  What the FBI leaked was the lone‑assassin conclusion of the FBI.  It was well known that nobody in political life tangled with J. Edgar Hoover and survived politically.  This leak was a clear signal that the Commission would conclude as the FBI had – or else.  As we also see, the Commission understood it this way and agonized over it.

Thus, it was clear from the outset what the official "solution" to the crime would be.  This made it clear to the Commission staff what it would be doing.

And what it would not be doing.

In the Commission's listings of its staff, which appear in all its published, there is no indication of the early departure of Adams and Hubert.  Because this listing does not state that any of the staff left, it also gives the impression that none did.  In fact, Adams left before the Commission got into its work, he left that fast.  Hubert, who announced his intention earlier, left in June, 1964.

Whatever they say and do not say at the. very least this FBI leaking told the entire staff to begin with, before it did any real work at all, what the realities of their situation were.  They knew what was and what would be expected of them.

From the beginning, there was no innocence for any of them.

Early on, before the first hearing, there was that series of executive sessions triggered by the. Commission's deep concern that the Texas Court of Inquiry would go public with the report that Oswald had worked for the FBI or CIA.

Even the White House got involved in that one.  It, the Commission and others manipulated the situation so that if that Texas Court of Inquiry had even intended a serious inquiry, it was nullified.  The minuscule report it later issued says in few words what the Commission's Report says in more than 900 pages.

(In this, from the disclosed official records, the federals had the lusty and effective assistance of Jaworski who later achieved added fame as a Watergate special prosecutor.  Jaworski even wrote Hudkins' publisher asking that he require Hudkins to write an article retracting what he had written but by then Hudkins was working in Baltimore.  I published Jaworski's letter in facsimile in Photographic Whitewash on page 147.)

Immobilizing the Texas Court of Inquiry left the field to the Warren Commission and to it alone.

There is no way of knowing how most people, even most of the media, feel about presidential commissions but it does seem probable that those without real political experience and sophistication believe they are established to and intend to learn and report the truth.

In fact, presidents appoint commissions to cope with problems, those presidents have no other way of handling.

While some do evolve worthwhile conclusions and recommendations, it is not usual for them to give the appearance of understanding and solving problems about which they and the president; who appointed them can do little.  An example is a commission on crime.  They can come up with recommendations for more stringent penalties and they do and crime rather than decreasing, increases.

If presidents could solve all the problems they face they would have no need for commissions.

Lyndon Johnson faced several problems.  One that is not talked about is the legitimacy of his succession.  There was widespread belief that he was behind the assassination or that those behind it did it to make him president.

There were a number of committees of each House of Congress that had jurisdiction to conduct investigations.  There would be no way of controlling them.

There also was no way of knowing what any committee or committee member might believe or might be told or might go into, publicly.  They could be irresponsible and they could add to the national trauma and concern.  They could also embarrass the Johnson administration.

And, with nobody knowing what or who was behind the assassination, there was always the possibility that what could be seriously embarrassing might surface, before the Congress whether true or not true.

There was also the real concern that the assassination had been the end product of a conspiracy.  Going with this is the fact that there was no real information about the crime. The government acted and spoke as though it had investigated the crime thoroughly but the government also knew that it had not investigated the crime itself at all.  Thus, there was the possibility that what could be embarrassing, whether true or not, could spring from the Congress.  If true it could end the no‑conspiracy fix that was in place as soon as Oswald was killed.  That would be an embarrassment beyond exaggeration for the White House and for the government.

With the only official candidate for assassin dead there was no case to take to court so the system of justice could not work as usually it does in murders.

So, his Commission was the ideal solution for Johnson regardless of who had that idea first.

There is reason to believe that the idea was Walt Rostow's.  Some of his phone calls from his university position  to which he had returned have been disclosed.  The available records indicate it was Katzenbach, but there are records of phone conversations he had with Rostow before he took pen and hand and wrote out his memo to Moyers.

There were immediate speculations about conspiracies.  They followed immediately on the press statements as well as those to Dallas authorities by the Army's 112th domestic intelligence component based in San Antonio.  It reported on Oswald's past from its files of clippings, on his "defection" to the Soviet Union, on his return, on his alleged "Communist" connections and on his "Fair Play For Cuba Committee" in New Orleans.  The fake he created that had no other member and had no connection at all with the national organization.

This lead the anti‑Castro Cubans to announce there had been a pro-Castro conspiracy.

Some anti‑anti-Castro Cubans proclaimed the anti‑Castro Cubans had done it in vengeance over the imagined reason for the failure of the Bay of Pigs and Kennedy's failure to follow up on that.

There were those, and this included what Johnson laid on Warren, who attributed the assassination to the Soviets.  They imagined that was part of the Cold War.

Then there were those who believed that Texas oil moguls did the job because of their anger over Kennedy's desire to end their special tax exemptions for depletion of oil in the ground.

Even the Mafia was alleged to have conspired to assassinate the President because of his brother, the attorney general, and his vigorous campaign against it and it's members.  It was not long before the fiction that killing John would end Robert Kennedy's influence and prosecution of them was wide-spread.  That myth was not ended when Robert continued as attorney general and lost none of its vigor.

With all the attention that all these and other rumors received there is no chance at all that the staff was not aware of them and simultaneously was aware of the fact that they were excluded from the Commission's outlines of its work.

If any member of the Commission, its general counsel or its twenty-six assistant counsels and staff or any other employees ever commented on this publicly I do not recall it.

There was one later exception much later, an exception of obvious self​-defense intent.

All who could complained that the CIA had not told the Commission about its plots against Castro.  As though that explained the Commission's failings.

The man who had been in charge of the plots, when he was head of the CIA, was Commission Member Allen Dulles.

At least one Commission Member was fully informed about them!

They were not all that secret and the attacks on Cuba were quite public.  They were boasted about.  The Cubans had reported hose plots, so there was no real ignorance on the part of the Commission.

If the Commission Members and all its professional staff did not realize it was being played with on one extreme and hard-balled on the other by both the FBI and the CIA it was not because they should not have known.  A few of the many illustrations follows this.  With the FBI, this is in the context of its having leaking its conclusion that Oswald was the lone assassin and when the FBI's report was read at the Commission it is obvious that the FBI's account makes only the slightest mention of the assassination and is a political diatribe against Oswald.

That report, as I published in facsimile in Whitewash, has only two references -- in five volumes – to the shooting itself.  It does not account for all the known shooting.  I does not account for all the known wounds.  In the less that two full sentences it has, -- in five volumes -‑ it does not even account for the cause of death!

Silence in the face of this is the mark of the honor of all those honorable men.

Once the Commission was appointed and the full responsibility was the Commission's, the FBI refused to make its report public.  It remained secret until long after the Commission's Report was issued, publicized and accepted by the major media and the silent Congress.  The Report did not become available until the first of the Commission's records were available at the Archives late in 1965 and early 1866, when I saw it.  I then read it and copied those pages I used in fac​simile in Whitewash.  Only to have that ignored by the media.

All lawyers know that testimony is required to be first‑person when those of personal knowledge are available to testify.  Otherwise it is hearsay.  Yet most of the testimony the Commission obtained from the FBI was hearsay when competent, first​-person testimony was readily available.

To illustrate this with respect to the FBI's handling of important scientific examinations of the basic evidence, SA John F. Gallagher did the spectrographic examinations in the FBI laboratory.  Yet the FBI sent SA Robert Frazier and Lyndal L. Shaneyfelt to testify about those tests and their results and that is the only testimony the Commission had on those tests.

When Paul Aebersold, an Atomic Energy Commission expert in the more advanced tests known as neutron activation analysis (NAA) urged the Department of Justice to see to it that NAAs were done on all the appropriate specimens and recommended the country's outstanding expert, Dr. Vincent P. Guinn to perform them, the FBI kept that secret kept secret from the Commission that because of the AEC's recommendation it had Gallagher proceed to have them done in secret by a government contractor at Oak Ridge.  There is no mention of any of this in the Report or in any of those twenty‑six large volumes because the Commission did not know about it.

When the Commission, through Assistant Counsel Melvin Eisenberg, asked the FBI about NAAs, the lab wrote the letter, that Hoover signed, dismissing it all in saying that the NAAs would not add to what was known.

In CA 75‑226 I was able to depose four of those lab agents.  Three resigned immediately.  The FBI then took the position that because they were no longer FBI employees they could not be called on to testify.  First I had to litigate that cock-and-bull story and then we did get to depose them.  We then learned the truth about what Sanford Unger wrote in his 1976 FBI-assisted book, FBI, (The Atlantic Monthly Press) that those lab agents are trained to frustrate examination in the courts.

Gallagher, with all the histrionics except tears, testified under oath to world-class memory failure.  He agonized about allegedly not being able to remember details of his work and their results.  He did, however, testify that to perform spectrographic examinations, which consist of burning a specimen, photographing the flame and then analyzing the flame, only "postage stamp" weights were required of the specimen and that it can be as small as a single millimeter in size.

Although that lawsuit was for the results of those scientific tests, the FBI steadfastly refused to deliver them to the court and to me.  However, because I had enjoined the AEC's successor (Energy Research and Development Agency [ERDA]) in that lawsuit and it did deliver some copies of those records.

As an afterthought Gallagher was, belatedly, called as a witness by the Commission.  He was deposed briefly after the Report had been set in type, on September 15, 1964.  That was 9 nine days before the Report was delivered to the President.  He was the Commission's last witness when he should have been one of the first.  His is the last testimony in its last volume of testimony, Volume 15, pages 746-752.  the real purpose of that testimony was to close a gap in the contrived case against Oswald.

The Dallas police did what was the usual practice, made paraffin casts of Oswald's hand and face.  Those paraffin casts pick up traces of chemicals deposited on the hand and face.  Firing a weapon causes deposits of the by-products of firing to be deposited on the face and hand.  The casts pick them up.  Other common sub​stances can cause the same or similar chemical deposits.  Among these other substances are some soaps and printed matter.  The Commission kept secret the fact that the casts made of Oswald's face by the Dallas police disclose no such traces on hie face.  That is exculpatory evidence.  It is evidence that Oswald did not fire that rifle that day.

Which alone destroyed the entire Report.

So, Gallagher was called to testify and he testified that those casts are not dependable and cannot be trusted.

What he testified to is correct with regard to the presence of those residues because those other substances can create such deposits  The books and cartons that Oswald handled, for example.  But it is not correct with regard to the absence of such residues on those casts.  Absence exculpates.

However, the results I obtained from the ERDA's files of the AEC, disclosed that in those Oak Ridge tests when that rifle was fired it did result in those deposits being found on the faces of those doing that test firing at Oak Ridge (Post Mortem, pages, 408, 437-440, 445-447, 451, 470-471, 606-607, and 624-625).

In FBI records that I got from that lawsuit which the Commission did not get – did not seek – Gallagher was also an expert in the behind-the scenes in-fighting.  Expecting the protection of secrecy he had, he labeled the AEC experts, who had recommended that NAAs be used, Paul Aebersold and Vincent Guinn, the prestigious scientist who had made special NAA studies for the Department of Justice at its request, as publicity seekers.

Even if true, what was wrong with publicity on the results of scientific testing when a President was assassinated?  What was wrong with evidence that would have been used in public had there been a trial?

But "publicity‑seeking" was the kiss of death inside the FBI.  The only publicity it regards as right and proper is the publicity it seeks, as in the JFK case with its leaks that it denied leaking.

Norman Redlich was next to Rankin on the staff as his assistant.  He deposed Gallagher on the paraffin tests but not about the other and important tests he per​formed and other FBI agents, particularly Frazier and Shaneyfelt, testified to instead of Gallagher.  When Rankin became corporation counsel for the city of New York he took Redlich along as his assistant.  Later Redlich was dean of the New York University School of Law.

We deposed Frazier in that FOIA lawsuit and I, not a lawyer or a scientist, had questions for him that, the Commission did not ask him.  Obvious questions that should have been regarded as essential in the Commission's inquiry.

Frazier had testified to the Commission that he had removed only a specimen of the jacket material of that magic bullet for spectrographic examination.  The Commission published a picture showing the neat cut and the removal of that jacket specimen only.  I had examined that bullet, Commission Exhibit 399.  It was obvious that a specimen also was cut from the base to get what obviously was needed, a specimen of the core material, which is largely but far from entirely of lead.  I suggested to Garrison's assistants that they ask Mr. Frazier about this when he testified.  He confirmed that he had cut that core specimen from that bullet's base for Gallagher to examine spectrographically.  But not one of the Commission's counsels, with that specimen removal obvious, asked him about that.  Important as that bullet was in the  Commission's investigation, and massive as its records are, there is no reflection of the removal of that core specimen in them.

When all that was required for that testing weighed no more than a postage stamp and need be no longer then a millimeter, Frazier had no explanation on deposition for having removed so relatively large a specimen.

We asked him if he had weighed those specimens, or if he had weighed the bullet after removing them.  He testified that he had not, that he had weighed the bullet only on receipt.

We asked him if he knew what had happened to the excess of that core material he had removed.  He testified that he did not.

And this with the weight of that bullet as found so important in the investigation.

As pointed out in Whitewash, in the last two chapters, all of the doctors, Dallas and Bethesda, who examined that bullet and testified to their beliefs, testified that the amount of metal known to have been lost from that bullet made it impossible for that bullet to have had the history officially bestowed upon in.

The Dallas doctors testified that they know more bullet material was deposited In Governor Connally's wounds than was missing from Bullet 399.

This did not confront Arlen Specter with a problem he could not overcome.  In questioning all those doctors he was specific, in their testimony on their examination of that bullet, in telling them, "Not this bullet, doctor, any bullet, can and then he launched into a hypothetical question. The doctors responded to that hypothetical question that was designed by Specter to seem to duplicate what he attributed to the real bullet.  What it more or less amounted to is, could one bullet wound two men.  When he wrote that part of the Report, Specter treated the response to his "not this bullet" question as though they were addressed to that bullet, not to his hypothetical questions which all were.

In the more than thirty years since I published that I have had no protest or complaint from Specter.

The actuality is that for the spectrographic examination Frazier could have used all of the material Gallagher needed with a fingernail.  In fact, a piece did flake off in dead storage of that bullet at the Archives.

In anticipation of deposing Frazier, I asked a friend, the late Richard Bernabei, who was an experienced gun fancier and member of the National Rifle Association as well as a professor of classics, to see if he could duplicate what was shown in the picture of the base of that bullet I had taken for me at the Archives.  Using one of his wife's paring knives and nothing else, Bernabei had no trouble cutting the same kind of  specimen out, leaving the base of that bullet looking almost exactly like that of bullet 399 after Frazier finished with it.

But from the Commission's testimony it appears that the base of that bullet, after Frazier removed that specimen, is as it was when it was recovered.  There is no testimony on what was so obvious, that Frazier had cut from the base what he did not have to cut for Gallagher's testing.

Bearing in mind how little was needed for that test, how much Frazier removed and his inability to account for the core material Gallagher did not use of what he had removed, let us turn to the testimony of that same Dr. Vincent P. Guinn when years later he was used as its NAA expert by the House assassins committee.

Contrary to what Gallagher had said about him, that he was a "publicity seeker," Guinn was silent about his testing for that committee until he testified before it.  That was on coast‑to‑coast TV.  Thus, it is not unreasonable to believe that at least some of those Commission lawyers saw and heard his testimony.  Five of them worked in Washington so it is not unreasonable to believe that at least some of them saw the report on Guinn's testimony in the next days Washington Post, of September 8, 1978.  Before Guinn's testimony I had suggested to the Post's reporter, George Lardner, questions that should be asked of Guinn.

In this quotation from Lardner's story Fothian is Floyd Fithian, a member of that committee and himself a former FBI agent:

Guinn's tests also created a new mystery, however.  The fragments the FBI tested in 1964, he told Fithian, have all disappeared.  Guinn said he carefully weighed the bits and pieces of metal brought out to him by offi​cials of the National Archives last year and not one of them matched the fragments recorded in the FBI data.

"The pieces brought out by Archives did not include any of the specific pieces the FBI analyzed," he testified.  Where they are, I have no idea."

Elaborating to reporters later, Guinn said, for example, that he was presented a small container ostensibly carrying all the bullet fragments from Kennedy's brain.  It contained two bits of metal, one weighing 41.9 milligrams and the other 5.4 milligrams.  Yet, Guinn said, the FBI records showed four other samples from Kennedy's brain, all with different weights.

This "new mystery" inspired no comment from any of the Commission's lawyers or from that Committee itself.

These specimens, supposedly from the base of Bullet 399, did not in a single instance match the weight or description of any of the official specimens of the FBI's records of them.  Obviously, they could not have been those identical specimens.  They were not, Guinn testified "any of the specific pieces the FBI analyzed."

The FBI also was silent about this.  It offered no explanation and the committee did not ask it for any explanation.

The possible explanations can also explain what Frazier testified he could not explain, what happened to that excess of core material he removed from the base of Bullet 399 that he had managed not to testify to before the Commission whose lawyers, including Arlen Specter, also did not ask him about.

In this, while it does very much address what happened to evidence and how the FBI investigated the assassination, we are addressing what the Commission staff did -‑ and did not do – when it was supposedly investigating the assassination and supposedly sought truth.  It boasted that "Our only client is truth."

32
31

