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Articles

THE VIRULENCE OF THE NATIONAL APPETITE FOR
BOGUS REVELATION

KermiT L. HALL¥

INTRODUCTION

The specter of conspiracy has haunted Americans throughout the
second half of the twentieth century.! In the 1950s, Senator Joseph

* Dean, College of Humanities; Executive Dean, Colleges of Arts and Sciences; and
Professor of History and Law, The Ohic State University. Ph.D., University of Minnesota;
M.S.L., Yaie Law School. This Article was presented as the Judge Simon E. Sobeloff lecture
at the University of Maryland School of Law on February 28, 1996. My thanks to Barbara
Terzian, Jeff Marquis, and Kenneth Wasserman for their research support and to John
Johnson, Danald G, Gifford, and Howard Leichter for their comments and suggestions
about earllier versians of this Article. 1 am especially grateful to Sheryl Walter for her sug-
gestions about saurces and her willingness ta share her extensive knowledge of the secon-
dary literaiure on openness of and access to government records.

For the title of this Article, 1 am indebted 1o one of Baltimore's favorite citizens, H.L.
Mencken, who, in another context, commented on “the virulence of the racial appetite for
bogus revelation.” H.L, MENCREN, A BOOK OF Preraces 23-24 (1917),

1, This phenomenon is not unique to the modern era. There are many comprehen-
sive historical accounts of the specter of conspiracy in America. See, e.2., ViRGINIA CARMI-
cHAEL, FRAMING Hisrory: The ROSENBERG STORY AND THE COLD War (1993) (analyzing
and uacing the “politically motivated production of the official Rasenberg story and the
historical and cultural critiques performed by its re-presentation in literature, drama and
the visual arts”); Davip BrioN Davis, THE SLave Power CONSPIRACY AND THME PARANOID
Stvie (1969) (discussing the theory that slaveownera conspired against the rest of the
country); THE FEarR OF CONSPIRAGY: IMAGES OF UN-AMERICAN SUBVERSION FROM THE
REVOLUTION TO THE PRESENT xxiii (David Brion Davis ed., 1971) (*[T]he main purpose of
this book is to use images of conspiracy and subversion as a means of studying American
tensions, values, and expecaations , . . ."); RicraRD Horsraner, THE PARANGID STYLE IN
AMERICAN Pourrics AND OTHER Essavs (1965) (examining the popularity of conspiracy the-
ories); GEORGE JonNSON, ARCHITECTS OF FEAR: CONSPIRACY THEORIES AND PARANOIA IN
AMERICAN Pourrics (1988) (demystifying conspiracy theorists and the objects of their theo-!
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McCarthy's Communist conspiracy theory—the “second Red Scare"—
traumatized the nation and destroyed lives.? More recently, David Ir-
ving's explanation of the Holocaust as an enormous historical
fabrication® has defied logic and distorted reality.* Even Abraham
Lincoln rests uneasily in his grave, as theorists of his murder advance
plots so tangled that only the exhumation of John Wilkes Booth’s
bones can unravel them.’

These are compelling examples of the American appetite for in-
trigue, but no other event in twentieth-century American history has
generated such persistent notions of conspiracy as the assassination of
President john F. Kennedy. More than four hundred books have
been published on the subject;® a major newsletter provides a continu-

ries); DoNALD J. Lisio, THE PRESIDENT anND PROTEST: HOOVER, CONSPIRACY, AND THE BONUS
Riot (1974) (arguing that the proliferation of conspiracy theorles causes ‘gross distor
tions” in our understanding of the Bonus Riot and Hoover's presidency); MICHAEL SAVERS
& ALBERT E. KauN, THe GREAT CoNspiracy: THE SECRET WAR AGAINST SOVIET Russia
(1946) (recounting the history of espionage in the Soviet Union from 1917 to 1945),

2. Davip M. Osninsky, A CONSFIRACY SO IMMENSE: THE WORLD OF JoE MCCARTHY 102
(1988) (chrenlcling the life of Joseph McCarthy and the effect of the “second Red Scare”
on the Amerlcan psyche).

8. Se¢ DaviD [RvING, GoeseELs (1996); ses also ARTHUR R Burz, THE HOAX OF THE.
TweNTIETH CENTURY: THE CASE AGAINST THE PReSUMED EXTERMINATION OF EUROPEAN

Jewny 8 (1976) (catling the Holocaust a hoax and a “monstrous lie").

4, See DrnoRraN E. LirstadT, DENVING THE HOLOCAUST; THE GROWING ASSAULT ON
TrUTH AND MEMORY (1993) (examining and discrediting the arguments of Holocaust
deniers).

5. See Edward Collmore, The Search for Lincoln’s Assassin, PHILA, INQUIRER, Apr. 28,
1692, at Cl, available in LEXIS, Nexis Library, Newspaper File; Dentist Examinas Lincoln
Slaying: Seehs to Exhume Body Buried As Booth's, Compare Teeth with Record, St. Lauls Poste
Dispatch, Apr. 18, 1994, (Illinols) at 6, avatlable in 1994 WL 8195597, Hmm, How Do Wa
Really Know Who's Buried in Grant's Tomb?, Wasu. Timss, Nov. 14, 1992, at C2, available in
LEXIS, Nexis Library, Newspaper File; Our American Corpses, WasH. Times, Mar, 18, 1992, at
F2, available in LEXIS, Nexis Library, Newspaper File; Who's Buried in John Wilkes Booth’s
Tombd), UPL, Sept. 26, 1991, available in LEXIS, Nexis Library, UPI File,

6. See, ¢4, ROBERT SAM ANSON, “THEY'VE KILLED THE PRESIDENT!": THE SRARCH FOR
THE. MURDERERS oF JOHN F, Kennepy (1975) (calling for a new investigation of JFK's assassi-
nation); G. RosERT BLAKEY & RicHARD BiLLinGs, THE PLOT TO Kitt THE PRESIDENT (1981)
(explaining the conclusion of the Select Committee on Assassinations that organized crime
was behind the plot o kill JFK); Joun Davis, Mara KinoFisH: CARLOS MARCELLO AND THE
AssassiNATION oF JoHN F. Kennepy (1989) (examining the theory that the New Orleans
Mafia was behind JFK's assassination); EpwarD JAv EPSTEIN, THE ASSASSINATION CHRONI.
cLes: INQuest, COUNTERPLOT, AND Lxcenp (1992) [hereinafter ErsTaIN, TriLOGY] (trilogy
examining the Warren Commission Raport, the investigation conducted by New Orleans Dis-
wrict Attorney Jim Garrison, and the life of Lee Harvey Oswald); ROBERT J. GRODEN & HAR-
risoN Ebwarb LiviNostone, HiGH TREASON: THE ASSASSINATION Or Paesipent Joun F.
Kenneoy: WHAT Reary Harreneo (1989) (claiming that the CIA, organized crime, and
right-wing politicians killed JFK); Henry Hurt, Reasonaeie Dourt (1985) (concluding -
that Oswaid did not act alone); Mark Lang, RusH 1o JupcMENT (1966) (arguing that the
Warren Commission admitied hearsay and ignored important evidence); Davip S. Lirron,
Bzst EviDENCE: DISGUISE AND DECEPTION IN THE ASRASEINATION OF Joun F. KEnnepy (1981)
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McCarthy's Communist conspiracy theory—the “second Red Scare”—
traumatized the nation and destroyed lives,? More recently, David Ir-
ving's explanation of the Holocaust as an enormous historical
fabrication® has defied logic and distorted reality,* Even Abraham
Lincoln rests uneasily in his grave, as theorists of his murder advance
plots so tangled that only the exhumaton of John Wilkes Booth’s
bones can unravel them.®

These are compelling examples of the American appetite for in-
trigue, but no other event in twentieth-century American history has
generated such persistent notions of conspiracy as the assassination of
President John F. Kennedy. More than four hundred books have
been published on the subject;® a major newsletter provides a continu-

ries); DoNALD J. L1810, THE PRESIDENT AND PROTEST: HooVER, CONSPIRACY, AND THE BONUS
Rior (1974) (arguing that the proliferation of conspiracy theorles causes “gross diston
tions” in our understanding of the Bonus Riot and Hoover's presidency); MICKAEL SavErs
& Avserr E. KanN, Toe Grear Consriracy: THE SECRET WAR AGAINST SOviET Russia
(19468) (recounting the history of esplonage in the Soviet Unlon from 1917 1o 1945).

2. Davip M., OsHingky, A ConspIracy So IMMENSE: THE WORLD OF Jot McCarTHY 102
(1983) (chronicling the life of Joseph McCarthy and the effects of the “second Red Scare”
on the American psyche).

3. See Davip IrviNG, GoenbErg (1996); see alio ARTHUR R. Burz, THE HOAX OF THE
TweNTIETH CENTURY: THE CASE AGAINST THE PRESUMED EXTERMINATION OF EUROPEAN

Jewny 8 (1976) (calling the Holocaust a hoax and a *monstrous Jie”).

4. See DEBORAN E. LipsTADT, DENvING THE HoLocausT: THE GROWING ASSAULT ON
TRUTH )mo Memory (1998) (examining and discrediung the arguments of Holocaust
deniers),

5. Ses Edward Colimore, The Search for Lincoin's Assassin, PHitA. INQUIRER, Apr. 28,
1992, at Cl, available in LEXIS, Nexis Library, Newspaper File; Dentis? Examinas Lincoin
Slaying: Seeks to Exhume Body Buried As Booth's, Compare Teeth with Record, St, Louts Post-
DiseatcH, Apr. 18, 1994, (lilinois) at 6, available in 1994 WL 8195587 Hmm, How Do We

Know Who's Buried in Grant's Tomb?, WasH, Times, Nov. 14, 1992, at C2, available in
LEXIS, Nexis Library, Newspaper File; Our American Corpses, Wast. TiMes, Mar. 18, 1992, at
F2, available in LEXIS, Nexis Library, Newspaper File; Who's Buried in John Wilkes Booth's
Tomb), U.P.L, Sept. 26, 1991, auvailabls in LEXIS, Nexis Library, UPI File.

6. S, ¢.g., ROBERT SaM ANsON, “THEY'VE KILLED THE PRESIDENT!™: THE SEARCH FOR
THE MURDERERS OF JOHN F, Kennepy (1975) (calling for a new investgation of JFK's assassi-
nation); G. ROBERT BLAKEY & RicHaRD BiLLiNGs, THE ProT To KILL THE PresiDENT (1981)
(explaining the conciusion of the Select Committee on Assasainations that organized crime
was behind the plot to kill JFK); Jonn Davis, MarmA KinGrisH: CARLOS MARCELLO AND THE
ASsASSINATION OF JoHN F. Kennepy (1989) (examining the theory that the New Orleans
Mafia was behind JFK's assassination); EowaRD Jav EpsTeiN, THE AssassiNaTiON CHRONL
cLis: Inquest, COUNTERPLOT, AND LEGEND (1992) [hereinafter EpsTRIN, TriLocay} (trilogy
examining the Wamen Commission Report, the Investigation conducted by New Orieans Dis-
trict Attorney Jim Garrison, and the life of Lee Harvey Oswald); RoserT J. GRoDEN & Har.
RISON EDWARD LrviNGSTONE, HiGH TREASON: THE ASSASSINATION OF PRESIDENT JOHN F.
Renneov; WHAT Rearty HarpEneo (1989) (claiming that the CIA, organized crime, and
rightwing politiclans killed JFK); Henry HurT, Reasonasis Dount (1985) (concluding

that Oswald did not act alone); Mark LANE, RUsH To JupGoMENT (1966) (arguing that the
Warren Commission admitted hearsay and ignored important evidence); Davio S. Lirron,
Best EvipencE: DISCUISE AND DECEPTION [N THE ASSASSINATION OF JOHN F. Kennepy (1981)
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ing flow of new theories about the assassination;” and a national or-
ganization, the Coalition on Political Assassinations, meets annually to
debate the murder.® Oliver Stone elevated the idea of conspiracy to
epic proportions in the film JFK® That movie claims, among other
things, that Lee Harvey Oswald did not act alone; rather, he was part
of a plot hatched by the Central Intelligence Agency (CIA) in collabo-
ration with organized crime, the Federal Bureau of Investigation
(FBI), and other elements of the American government,!® Stone's fol-
low-up to JFK, Nixon,!! echoes this theme, intimating a connection be-
tween the Cuban burglars of the Watergate complex and the
assassination of President Kennedy.'®

(concluding that a second bullet was removed from JFK's head); JoHN NEwMAN, OswALD
AND THE CIA (1995) (arguing that the CIA was interested in Oswald since 1959, and that,
"whether witting or not, Oswald became involved in CIA operations"); GeraLD L. PosNER,
Case CLosep; Lez HARVEY OSWALD AND THE AsSASSINATION OF JFK (1998) (concluding that
Oswald acted alone); FRANK RAGANO & SeLwyN Raan, Mor Lawyer (1994) (idenufying Ma-
fla bosses who planned JFK's assassination); HaroLp WeiseerG, Frame-Up: THz Martiv
LuTHER KING/JAMES EARL Rav CAse (1971) (drawing a parallel between the JFK conspiracy
and the "framing” of James Earl Ray in Dr, King's murder),

7. See OrEN Secrers (Coalltion on Political Assassinations, Washingion, D.C.), Aug.
1994,

8. Ses John Hanchetre, JFK Conspiracy Theorists Announce October Convention, GANNETT
News SeRvice, Sept. 26, 1994, avatlable in 1994 WL 11247865; Washington Daybook; Today’s
Headliners, Wasu, Times, Oct, 20, 1995, at All.

9, JFK (Warner Bros. 1991).

10. Ses David Ansen, A Tmublemaker for Our Times, NewswEEK, Dec. 28, 1991, at 50; Rob-
ert Brustein, JFK, New Reruslic, Jan. 27, 1992, at 26, available in LEXIS, Nexls Library,
Magazine File; Richard Corliss, Who Killed JFK?, Time, Dec. 28, 1991, at 66, auailable in 1991
WL 3116696; Stuart Klawans, JFK, NaTtoN, Jan, 20, 1992, at 62, available in LEXIS, NexIs
Library, Magazine File; John Simon, /FX, Nar'L Rev.,, Mar. 2, 1892, at 54, auaileble in
LEXIS, Nexis Library, Magazine Flle; Jay Carr, Oliver Stone’s TFK' Fights the Right Fight, Bos-
ToN Groeg, Dec. 20, 1991, Arts & Film at 58, guailoble sn 1991 WL 7514478; Renee Loth,
Oliver Stone’s JFK' Reopens Old Wounds tn a Society That Ofien Views Life Through Pop Culture:
Film May Force Reexamination, BosTon GLoni, Dec, 22, 1991, at Al9, available in 1991 WL
7514694; Kenneth Turan, JFK": Conspiracy in the Cross Hairs, L.A. Times, Dec, 20, 1991, 2t
¥2, auailable in 1001 WL 2190825; Crossfire (CNN television broadcast, Dec. 23, 1992), avail-
able in LEXIS, Nexis Library, Tranacript File.

11. Nixon (Walt Disney 1995),

12. See Stanley Kauffmann, Cast of Character, New RerunLic, Jan. 22, 1996, at 26; Christo.
pher Sharrett, Nixon, USA Topav, May 1996, Magazine at 49; Jay Carr, Baring the Heart of
Nixon, Boston GLosE, Dec, 20, 1995, Arts & Film ar 39, available in 1995 WL 5966891,
Stephen Hunter, Resurrecting Nixon, BALT. SuN, Dec. 20, 1995, at 1E, available in LEXIS,
News Library, Majpap File; Barbara Shulgasser, ‘Nixon": Jt Has All the Chorm of a Lab Ras,
SAN. FrAN. EXAMINER, Dec, 20, 1995, at Cl, available in LEXIS, Nexis Library, Newspaper
File; Kenneth Turan, Nixon,' the Enigma, L.A. Times, Dec. 20, 1995, at F1, available in
LEXIS, News Library, Lat File; Crossfine (CNN television broadcast, Dec. 27, 1995), avatlable
in LEXIS, Nexis Library, Transcript File.
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This Article addresses the Kennedy murder, generally; the work
of the Assassination Records Review Board, primarily;'® and issues of
secrecy and openness in government, specifically. In short, the Article
considers the competing values of openness and secrecy in govern-
ment.!* Gaining access to secret documents is vital, but one must con-
sider the cost of broken confidences to our security. A sense of
conflict between these views inspired this Article.

I. THE WARREN COMMISSION

The Warren Commission and its report stand at the center of al-
most all Kennedy conspiracy theories.!® A year after the assassination,

the Report was issued by seven sober-minded Americans, headed by

Chief Justice Earl Warren.!® Initally, the Report, which concluded
that Oswald was the lone assassin,'” received strong support. Polling
data indicates that prior to the Report's release, only twenty-nine per-
cent of the public believed that Oswald was solely responsible for the
assassination of President Kennedy; following its release a year later,
in 1964, that number increased to eighty-seven percent. However, two
years later, in 1966, only thirty-six percent of Americans indicated they

18, The author siu as a member of the Assassination Records Review Board, The views
expressed herein are solely those of the author. They do not represent the views of the
other members of the Board.

The other members of the Board are the Honorable John R. Tunheim, United States

District Judge, District of Minnesota; Henry Graff, Professor Emeritus, Columbia Univer.
sity; Willlam Joyce, Rare Booka Librarian, Firestone Library, Princeton University; and
Anna K Nelson, Adjunct Professor of History, American University,

The Assassinavion Records Review Board will hereinafter be referred to as the “JFK
Board” or the "Board,” :

Throughout this Article, references are made to the views of the various Inielligence
sgencies. These references are based upon the author’s knowledge of these representa-
tions made to the Assassination Records Review Board, the context of which remains
classified.

14. Ser generally Benjamin S, DuVal, jr., The Occarions of Secrery, 47 U, PriT. L. REV. 574,
588 (1986) (arguing that secrecy issues “present a fundamenully different problem in
terms of first amendment theory than those that have been central to the development of
first amendment jurisprudence" and that “soclety is distnctly ambivalent about the bene-
fis of increased knowledge”).

15, See PRESIDENT'S COMMISSION ON THE ASSASSINATION OF PRESIDENT KENNEDY, REPORT
OF THE PRESIDENT'S COMMISSION ON THE ASSASSINATION OF PRESIDENT JOHN F. KENNEDY
(1964) [hereinafter WARREN CoMMISSION REFORT].

16, The members of the Warren Commisslon were Chief Justice Earl Warren, Senator
Richard B. Russell, Senator John Sherman Coeper, Representative Hale Boggs, Represens '
tative Gerald R, Ford, Allen W. Dulles, and John J. McCloy. See id. at v.

17. “On the basis of the evidence before the Commission it concludes that Oswaid
acted alone.” Id. at 22.
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believed the Report.'® By the time JFK opened in the movie houses of
America,'® public confidence in the Commission’s Report had sunk
even further, with about seventy percent of Americans concluding
that Oswald did not act alone.?® The movie, therefore, tapped a deep
wellspring of distrust of the Report rather than, as is sometimes im-
plied,®! fostered it.

Events between 1964 and 1992 did much to undermine trust in
the Warren Commission Report. An assassination research community
quickly appeared, raising troubling questions about the Report and
propagating theories of conspiracy.”? Books entitled Whitewash,2® Con-
tract on America,® Conspiracy,*® and Rush to Judgmenf® eroded the cred-
ibility of the Commission’s findings.#’ President Kennedy's murder,
moreover, was only one of several prominent political killings. Assas-
sins also gunned down Robert F. Kennedy, Martin Luther King, Jr.,
and Malcolm X and gravely wounded Governor George C. Wallace.®

18, These figures are based on CBS and Gallup polling data recapitulated in a poll
released a week before the thirtieth anniversary of the assassination, See Nine Out of 10
Americans Doubt Oswald Acted Alone, REUTERS, Nov. 15, 1998, available in LEXIS, News Ll
brary, Wires File; see also Max Holland, The Koy to the Warren Repont, AM, HERITAGE, Nov,
1995, at 50, 52 (*Prior to [the Report's] release, a Gallup poll found that only 29 percent
of Amerlcans thought Oswald had acted alone, afterward 87 percent believed 10.").

19. See JFK, supra note 9.

20. See 82% in Poll Say the Truth Wasn't Told in JFK Death; Seven of 10 Suspect There Was a
Conspiracy, Burr, News, Nov. 22, 1993, at 1, available in 1993 WL 6126092 (*[S)even in 10
Americans suspect a conspiracy, and those who were young an Noviember] 22, 1968, are
especially likely to be among the 82 percent who believe the truth has not been told. In
keeping with many recent polls that show Americans are distrustfui toward government, 78
percent think there was an official coverup.”). Indeed, there Is now a much more conspir
acy-minded aultude toward the assassination than there was even 15 years ago. See id

21, Se, e.g., Brusteln, supna note 10 (“Viewers of JFK . . . might find themselves shaken
in their views of government, sociesy, the media.”).

22, See POSNER, supra note 6, at 412-19 (describing the “network of amateur sleuths”
who checked the accuracy of the Wamren Commission Report and challenged its conclusions).

28, Harorb WEISBERG, WHITEWASH (1965) (stating that the Warren Commission did
not consider any alternatives to Oswald as sole assassin).

24. Davip B, ScreM, CONTRAGT ON AMERICA: THE MAFiA MurDERS OF JoHN AND RoB-
£rT Kenneoy 268 (1983) (concluding that the Mafa killed President Kennedy).

25, ANTHONY SUMMERS, CONspIRACY 523 (1980) (calling for a new investigadon),

26. Lane, supra note 6,

27. See Welsberg, supra note 28, at 189 (“In writing chis book, the author has had but
one purpose. That was to show that the job assigned to and expected of the President’s
Commission on the Assassination of John F, Kennedy has not been done.”); ScHEM, supra
note 24, at 2-3 (finding that “evidence thac established (Jack Ruby’s] criminal ties has been
repeatedly suppressed or distorted by the Warren Commission®); SummeRs, supra note 25;
LANE, supra note 6, at 8378 (“[The Report of the President’'s Commisslon on the Assassina-
tion of President Kennedy is less a report than a brlef for the prosecution.”),

28, See D'ArMy Bairey, MiNe Eves Have SeeN: DR, MarTin Lutner Kino, Jr.'s FiNaL
Journey (1898) (providing a pletorial account of King's final journey to Memphis);
GEORGE BREITMAN ET AL., THE ASSASSINATION OF MaLcowM X (1976) (arguing that the CIA
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At the same time, the American government resorted to deception to
disguise its policy failures.*® The nation fought and lost a bloody con-
flict in Southeast Asia~—an undeclared war fostering doctored casualty
reports;* secret missions into Cambodia and Laos;®*! purported at-

tacks on the destroyers, Maddox and C. Turner Joy;®* and President .

Richard Nixon’s “secret plan” to end the war.3® The plan took five
years, cost many thousands of additional American and Vietnamese

and FBI participated in the assassination of Malcalm X); KarL Evanzz, THE Junas FACTOR!
THe Prot 1o KitL MaLcowm X (1992) (concluding that government agencies were in-
volved in the assassination); GEROLD FRANK, AN AMERICAN DEATH; THE TRUE STORY OF THE
ASBASSINATION OF DR. MARTIN LUTHER KING, JR. (1972) (concluding that James Earl Ray
alone killed King); Micrakt Frieory, Matcotm X: THE AssassiNaTiON (1992) (concluding
that Musllms killed Malcolm X); Roserr Biark Kaser, "R.F.K Must DIEI™ (1970) (explor.
ing various conspiracy theories). THREE ASSASSINATIONS: THE DEATHS OF JOHN & ROBERT
KENNEDY AND MARTIN LUTHER KING (Janct M. Knlght ed,, 1971) (providing “a factual ac-
count of the assassinations” based on “FAcTs oN FiLg, the press, and U.S. government stud-
fes”); STEPHAN LESHER, GEORGE. WALLAGE (1994) (describing Arthur Bremer's attempt on
Wallace's life); Priuir H, Metanson, THE RoBeRT F. KeENNEDY AssassiNaTiON 13 (198]1)
(concluding that Sirhan Sirhan was “hypnotically programmed to attack [Robert F.] Ken-
nedy”); PHitir MeiansoN, Wro KiLLeo MARTIN LUTHER Kina? (1998) (calling for an inves-
tigation of possible CIA and FBI involvement); Dan E, Mowpka, Tue KiLuing oF ROBERT F.
Kenneny 823 (1895) (concluding that Sirhan Sirhan assassinated Robert F. Kennedy to
prove “that he still had his nerve”); WirLiaMm W, TURNER & JonN G, CHRISTIAN, THE Assassi.
NATION OF Ropert F. Kannepvy (1978) (clalming that there was a conspiracy); WEISBERG,
supra note 6 (concluding that James Earl Ray was framed for the assassination of Martin
Luther King, Jr.).

29. Regarding the government's use of intelligence materials in the Vietnam War and

the bogus nature of much of the reporting about the War, see Sam AbamSs, War oF Num. -

BERS (1994); EDWARD S. HERMAN & RicHARD B. DUBOFF, AMERICA'S VIETNAM PoLICY: THE
STRATEGY oF DecerTION 79 (1966); JoHN M, Newman, JFK anp Vietnam: DecerTiON, IN
TRIGUE, AND THE STRUGGLE FOR POWER 206-22 (1992); JoHn PRrADOS, PRESIDENTS' SECRET
WARs 239-325 (1986); L. FLeTcHER PROUTY, JFK: THE CIA, VIETNAM, AND THE PLOT TO
AssassiNaTE JouN F, Kenneoy 42-117 (1992); Perer DALE ScoTT, THE War CONSRIRACY:
THe SECRET ROAD TO THE SECOND INDOCHINA WAR 51-75 (1972); NEIL SHEEHAN ET AL., THE
PENTACON PAPERS As PunusHep sy THE New York TiMes 241-78 (1971); Sencewick
TouURISON, SECRET ARMY, SecreT WAR (1995).

With regard to false “body counts,” see LocH K. JOHNSON, AMERICA'S SECRET POWER 60-
62 (1989); GaBrizL KoLko, ANATOMY OF A WAR 195-96 (1985); NewmaN, supra, at 288-89,
298-99.

80. Ser Vance HARTKE, THE AMmericaN Crisis v Viernam 10002 (1968); HERMAN &
DuBoFF, supranote 29, at 122-28; Seymour Hersn, Cover-Ur (1972); Kowka, suprs note 20,
at 195-96; MaJOR ProsLEMS IN THE HiSTORY OF THE VIETNAM War {(Robert J. McMahon ed.,
2d ed. 1995); NewMmaN, supra note 29, ac 220-34.

31. See Noam CHOMSKY, AT WAR WITH AsIA 117-258 (1970); CrepmiLrry Gar; A DIGEST
OF THE PENTAGON PaArers 54-64 (Len Ackland compiler, 1972); Frances FrrzGeraLp, Fire
IN THE Lake 123, 264 (1972); BRuCE PALMER, JR., THE 25-YEAR WAR 92, 95-116 (1984),

82, Se¢ TREODORE DRAPER, ABust OF Power 63-85 (1967); Georce C. Hrmming,
AMERICA'Ss LONGEST WAR 134 (3d ed, 1996); RoBERT S. MCNAMARA & BRIAN VANDEMARKX, IN
ReTROSPECT: THE TRAGEDY AND LEssoNs GF VIETNAM 132-34 (1995).

83. See HERRING, supra note 82, at 244-47; STANLEY KaRNOw, VieTnam: A HistoRry 582-
83 (1983).
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lives, and left our former allies in the South to the tender mercies of
their northern opponents.>

The government'’s penchant for secrecy fueled the public’s corro-

- sively cynical view of politics and politicians. During the Watergate

investigation, President Nixon proclaimed to the nation that he was
“not a crook,” but he soon abandoned the Oval Office and joined
his disgraced vice president® in private life.” In one of the great iro-
nies of modern American politics, the instrument of Nixon’s downfall
was a secret recording system installed in the White House.?® What
was supposed to be a too] to record reliably the President’s triumphs
became the chief means of exposing the Watergate cover-up.®®

Under such circumstances, the Warren Commission’s Report
would have been subjected to reevaluation even if it had been com-
piled perfectly. Furthermore, because the Warren Commission la-
bored at the height of the Cold War,* the Commissioners adopted a
strategy that depended on implicit public trust. The Cold War envi-
ronment combined with other circumstances to handicap the Warren
Commission and eventually to erode that public trust in five signifi-
cant ways.

First, the Commission had access to an enormous-amount of in-
formation not otherwise accessible to the American press and pub-
lic.*! This information was secret, top secret, and beyond, much of it
compartmentalized cryptologic and signal intelligence material deal-
ing with the Soviet Union, Cuba, and other foreign governments, such
as Communist China.*® Because of the enormous Cold War paranoia,
as well as the requirement to maintain tight secrecy around the
sources and methods used to collect this information, the Commis-
sion could not argue its case fully to the American people. When the
research community asserted that the government itself had been im-

84, Ser HERRING, suprg note 52, at 282-88; Stantry I. KuTiex, THE WARS OF WATERCATE
9-10, 80 (1990).

85. Question-and-Answer Session at the Annual Conventon of the Assoclated Press
Managing Editor's Association, Orlando, Fla,, 1973 Pun. Parexrs 946, 956 (Nov, 17, 1978).

86. Vice President Spiro T, Agnew resigned on October 10, 1973, after entering a plea
of nolo contendre to a federal charge of tax evasion. Ses KUTwLER, supra note 34, at 39798,

87. See id. at 582, 840, 54445, 547.50, 620.

88. See id. at 452,

89. Ser id at 287, 814-15, 324-25, 868-69, 44749,

40. Ser Holland, supra note 18, at 52,

41, See HurT, supra note 6, at 432-83,

42. Ses Holland, supra note 18, a1 64,
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plicated in the assassination,*® the evidence that the Commission had
used to discount such a possibility was available only to the govern-
ment charged with having abetted the crime. The cost of secrecy was
uncertainty, an uncertainty that turned to cynicism, much of it based
on theories about the assassination that gained legitimacy simply be-
cause they could not be tested against the appropriate evidence.

Second, although the Commission had access to some high-qual-
ity intelligence information, it did not receive everything. The CIA,
FBI, and Attorney General Robert F. Kennedy failed to reveal informa-
tion that would have helped identify a motive for a conspiracy.** The
failure to disclose all information to the Commission was particularly
damaging because of the distinguished character of its seven mem-
bers.* Its chairman was Chief Justice Earl Warren, a person noted for
probity and fairness.** The Commission was really divided into two
subgroups. Four of the members—Warren, Hale Boggs, Gerald Ford,
and John Sherman Cooper—had relatively little experience with intel-
ligence matters; however, the other three—Richard Russell, Allen
Dulles, and John J. McCloy—were fully conversant with national secur-
ity issues and the sources and methods used by the intelligence
services.*’ ,

The Commission’s success depended, in part, on the ability of the
three intelligence-savwy members to raise the right questions. They
seem not to have done so. For example, the Commission never dis-
covered the existence of Operation MONGOOSE,* a covert scheme
concocted by President Kennedy and his brother, Attorney General

43, Ses, e.g., HaROLD Weisnero, WHiTEwasH I THe FBI-SECReT Service Coverur 125
(1996) (concluding that "[t]he FBI and the Secret Service are not innocent” in the Warren
Comrmission investigation).

44. See WARREN HINCKLE & WiLLiaM W, TURNER, DrADLY SECRETS: THE CIA-MAFIA WAR
AGAINST CASTRO AND THE ASSASSINATION OF JFK 16-17, 264-71, 403 (1992) [hercinafter
HINCKLE & TURNER, DEADLY SEGRETS]; WARREN HincKLE & WiLLIAM W. TURNER, THE Fisu I
RED: THE STORY OF THE SECRET WAR AGAINST CasTRO 228-81, 886 (1981) [hereinafter
HincKLE & TURNER, THt Fisn Is REn]; NEWMAN, supra note 6; PRADOS, supra note 29, at 211-
17; Holland, supra note 18, at 62.

45. Ses supra note 16.

46. President Kennedy wrote that Warren had *borne [his] duties and responsibilities
with unusual integrity, fairness, good humor and courage.” JiM Marrs, CrossriRe: THE
Pror THaT KiLLep Kenneoy 468 (1989) (quoting letter from President John F, Kennedy to
Chief Justice Ear] Warren).

47. See Holland, supra note 18, at 52.

4B, See SENATE SeLECT COMMITTEE TO STUDY GOVERNMENTAL OPERATIONS WITH RESPECT
TO INTELLIGENCE ACTIVITIES, ALLEGED ASSASSINATION PLOTS INVOLVING FOREIGN LEADERS, §.
Rer, No, 94465, at 13946 (1975) [hereinafter CHuren CommitTEE]. Operaiion MON-
GOOSE was initiated by the United States government in 1962 as a covert action program
to overthrow Castro, the Cuban leader. Ses id.
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Robert F. Kennedy, to assassinate Fidel Castro with the help of organ-
ized crime.*® When these plans reached the public several years later,
critics of the Warren Commission had a field day.®® The Commis-
sion’s conclusion that a foreign government lacked a sufficient motive
to murder the President now crumbled.®! Indeed, the Commission
looked silly and, even worse, to be a part of the plot because its critics
could plausibly assert that its distinguished members should have
guessed at such a possibility.

Third, in appointing the Commission, President Lyndon Johnson
had one goal: to check rumors that the assassination was a Commu-
nist plot.*® Johnson appropriately feared that Kennedy's murder
could precipitate World War IIL.>* Oswald’s time in the Soviet Union
and his trip to visit the Soviet Embassy in Mexico City just weeks
before the murder pointed to Communist intrigue.®* Such concerns
were amplified because Oswald had identified himself with the Fair
Play for Cuba Committee, an organization openly supportive of Castro
and sharply critical of Kennedy's Cuba policy.®® Thus, the Commis-
sion was under enormous pressure to produce an answer that dis-
counted foreign influence.”®

Fourth, as the science of forensic analysis has progressed over the
past three decades, questions have inevitably arisen about the Warren
Commission’s conclusions involving the President’s body,?” the al-
leged murder weapon,®® the number and sequencing of the shots

49. See CHURCH COMMITTEE, supra note 48, at 18946, Hinckee & Tuaner, THe Fisn Is
Reb, supra note 44, at 20, 111-26; Holland, skpra note 18, at 62.

50. Even President Johnson expressed his belief that Castro could have planned Ken-
nedy’s assassination in retallaton. See HukT, supma note 6, at 81 (clting Interview with Lyn-
don B. Johnson, The CBS Evening News with Waller Cronkits (CBS television broadcast, Apr.
25, 1975)).

51, Seeid.

52. See Holland, supra note 18, at 52,

58. See id. at 56-57,

54, See id. at 57.

55. See id. at 56; ser also Warnen ComMissioN REPORT, supra note 15, at 290-92 (finding
that Oswald purportedly distributed pamphlets on behalf of the Falr Plny for Cuba Com-
mittee, but also finding that Oswald exaggerated the extent of his involvement).

56. See Holland, supra note 18, at 57,

57, See WaRREN COMMISSION REPORT, supra note 15, at 19 (“President Kennedy was first
struck by a butlet which entered at the back of his neck and exlted through the lower front
portion of his neck, causing a wound which would not necessarily have been lethal. The
President was struck a second time by a bullet which entered the right.rear portion of his
head, causing a2 massive and fatal wound.”).

58, Seeid. at 81 (stating that the rifle found on the aixth floor of the Texas School Book
Depository “was identified by the FBI as a 6.5-millimeter model 91/88 MannlicherCar-
cano rifle”).
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fired at the President,”® and the condition of the so-called “magic bul-
let,” which passed through the President and Governor John Connally
with 2 minimum amount of damage.®® We now know that the autopsy
performed on the President was problematic, both in technique and
organization.®? Yet, the Commission relied on it. On other matters,
new forms of analysis have been generally supportive of the Commis-
sion’s findings; although it now appears that the sequencing of the
shots fired in Dealey Plaza was somewhat different from that described
by the Commission.®® Ironically, even when the latest techniques cor-

59, Ses id, at 111 (finding that “(a) one shot passed through the President’s neck and
then most probably passed through the Governor's body, (6) a subsequent shot penetrated
the President’s head, (¢) no other shot struck any part of the automobile, and (d) three
shots were fired. . . . The evidence is inconcluslve as to whether It was the first, second, or
third shot which missed.”),

60. See id. at 79 (“A nearly whole bullet was found on Governar Connally’s stretcher at
Parkland Hospiual after the assassination.”).

61. Ses GRODEN & LIVINGSTONE, supra note 6, at 8.

62. See Charles J. Sanders & Mark S. Zaid, The Declassification of Dealey Plaxa: After Thiny
Years, a New Disclosure Law at Last May Help ta Clarify the Facts of the Kennedy Assassination, 34
8. Tex, L. Rev. 407 (1998).

The so<alled “magic bullet” or “single bullet” theory has been the subject of intense
debatc. See, e.g.. EDWARD JAY ErSTEIN, INQUEST: THE WARREN COMMISSION AND THE EsSTAD-
LISHMENT of TRuTH 115-26 (1966) (criticizing the single bullet theory as based on a “misin-
terpretation” of ballistics testimony, the “extremely tenuous findings of the wound ballistics
test,” and the omission of conflicting testimony); MarsHaLL Houts, WuERe Death De
LIGHTS: Twe STory o DR. MiLTON HrLrerRN AND Forensic Mroicine 62-63 (1967) (con-
cluding that a single bullet could not have penetrated seven layers of “tough human skin”
in additlon to soft tissue and bones); HurT, supra note 6, at 61.86 (arguing that results of
the spectrographic examinatlon and neutron acuvity analysls did not support the single
bullet theory); MicHAEL KurTz, CriMe orF THE CenTury 175-76, 18081 (1982) (criticizing
the single bullet theory in light of the condition of the bullet and the deficiencies in the
neutron actvity analysis tests); LANE, supra nate 6, at 69-80 (concluding that the angles of
Impact and the condition of the bullet found at Parkland Hospital invalidated the single
bullet theory); RayMOND MARCUS, THE BASTARD BULLET: A SEARCH POR LEGITIMAGY FOR
Commigsion Exuinir 899, 1-77 (1966) (concluding that buliet 399 “was never fired at any
human target” and that the bullet was “planted” on the hospital stretcher); MARRs, supra
note 46, at 368-71 (concluding that findings from Kennedy's autopsy conflicted with the
single bullet theory); Svivia MeacHER, ACCESSORIES AFTER THE FACT: THE WARREN CoMMIS
SION, THE AUTHORITIES, AND THE REPORT 27.35, 187, 167.70, 461 (1967) (concluding that
the single builet theory is weak because, of the three doctors whose testimony supports the
theory, one retracted his original opinion, the second qualified his testimeny, and the
third was never shown the Zapruder film or the stretcher bullet); BoNAR MENNINGER, MOR.
TAL ERROR: THE SHOT THat KiLLep JFK 2048 (1992) (arguing that the single bullet theory
is inconaistent with eyewitness accounis and photographic evidence); F. PeTer MoorL &
Roserr ]. Groon, JFK: THE Case rox Conseiracy 61277 (1977) (concluding that the an-
gle of impact and the pristine condltion of the bullet made the single bullet theory impos-
sible); PosNER, supra note 6, at 817, 82635, 474, 477-79 (relying on “the latest computer
and film-enhancement technology” to conclude that a single bullet could cause both Ken-
nedy's and Connally's wounds, and that a single bullet could have been fired from the
sixth floor of the Texas-School Book Depository); Howaab RurrMAN, PRESUMED GuiLTY 58,
19148, 226 (1975) (concluding that buller 399 did not cause Kennedy's injuries); Sum.



19971 THE NATIONAL APPETITE FOR BoGUs REVELATION 11

roborate the Commission’s findings, the result has not been greater
confidence in those findings, but rather, a belief that the Commission
got it wrong instead of almost getting it right.®

Fifth, the Warren Commission Report—alil 888 pages of it—was the
work of lawyers, who not only dominated the Commission, but also its
staff, the true authors of the Report.%* The final document reads like
a legal brief supporting the argument that Oswald committed the
crime. The Report ought to have been a dispassionate analysis of all
of the implications surrounding the murder, some of which the Com-
mission itself had no knowledge.®® Instead, the Report was a mound
of facts that obscured the issue of Oswald's motivation and portrayed
him as a sullen, dysfunctional, and troubled loner,*® By generating

MERS, supra note 25, at 67-71 (concluding that the pristine condition of the buliet invail-
dated the single bullet theory); Josian THOMPSON, SiX SECONDS IN DALLAS: A MICRO-STUDY
or THE KENNEDY AssasSINATION 8, 80, 88, 56, 5971, 75, 77, 196, 201-09, 218-14 (1967)
(concluding that the single bullet theory is wrong because none of the shots missed and
because the bullet did not go ali the way through Kennedy's neck); Luis Alvarez, A Physicist
Examines the Kennedy Assassination Film, 44 AM. ]. Puvsics 818-19 (1976) (using motions of
Zapruder's camera to determine the number of shots fired); John Nichols, The Wounding of
Governor John Connally of Texas: November 22, 1963, Mp, St. Mep. ]., 58, 76-77 (Oct. 1977)
{concluding that there was no buliet fragment embedded in Connally’s thigh and that,
therefore, the single bullet theory is wrong); Nova: Who Shot President Kennedy! (PBS televi-
sion broadcast, June 19, 1988); The Warren Report (CBS News television broadcast, Part I,
June 25, 1967).

Recent analysis has discounted the acoustical evidence brought forward in the invesd-
gation of the Houae Select Committee on Assassinations, See infra note 63; Frontline: Who
Was Les Harvey Oswald? (PBS television broadcast, Nov. 16, 1998); Wha Killed JFK: The Final
Chapter (CBS television broadcast, Nov, 19, 1998),

63. See House SELECT COMMITTEE ON ASSASSINATIONS, REPORT OF THE SELECT CommrT-
TEE ON As8ASSINATIONS, H.R. Rer. No, 95-1828 pt. 2 (1979). The House Select Commituee
on Assassinations concluded that the acoustcal evidence established thar a fourth shot was
fired, and, therefore, there was a “high probability” that two gunmen fired at President
Kennedy. Id. ac 65-79. The Committee relied on analyses of a dicrabelt recording of the
Dallas police channels. Seeid. at 86-67. Bolt Beranek and Newman Inc, performed the first
analysis and conciuded—based on impulse patterns detected from the recording and an
acoustical reconstruction of the assassination—that there was 3 50% chance of a fourth
shot from the Grassy Knoll. Ses id. at 6672, Mark Welss and Ernest Aschkenasy performed
a follow-up analysis for the Committee and concluded that there was a 95% chance there
wazs a shot fired from the Grassy Knoll. Sa id. at 72-75, But ses PosneR, supra note 6, at 240-
42 (arguing thac the House Select Comminee misinterpreted the acoustical evidence, and,
therefore, it “failed to establish the number of shots . . . scientifically”).

64. Ses Holland, supra note 18, at 57-58.

65, See id.

66. For example, the Report made the following findings with regard to Oswald's
character:

Many factors were undoubtedly involved In Oswald’s motivation for the assassina-

don, and the Commlssion does not believe that it can ascribe to him any one

motive or group of motives. Itis apparent, however, that Oswald was moved by an
overriding hostility to his environment. He does not appear to have been able to
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such a report, the Commission left open the opportunity for critics to
complain that Oswald was a pawy who did not act alone.*’

The Report began to sink shortly after its release.®® Researchers
used its massive details to challenge the Commission's assumptions
and findings.®® However, the veil of secrecy thrown over the intelli-
gence sources prevented the Commissioners and their defenders from
rebutting their detractors.”” The Commission’s Cold War-induced
commitment to secrecy inextricably linked its seven members to the
intelligence community, and when that community subsequently
came under attack, the Commission’s reputation suffered as well,”

II. OTHER INVESTICATIONS OF THE ASSASSINATION

Between 1964 and 1979, the American intelligence services were
subjected to unparalleled scrutiny, much of it fueled by the CIA’s and
FBI's ties to the Watergate debacle and by revelatons of domestic
political surveillance by both agencies and the military intelligence
services.” There were three other federal investigations that, in deal-
ing with these issues, also addressed the Kennedy assassination: in the
mid-1970s, the Rockefeller Commission,”™ the Pike Committee,” and

establish meaningful reladonshlps with other people. He was perpetually discon-
tented with the world around him.
WaRREN CoMMISSION REPORT, supra note 15, at 428,

67. See, 2.8, MARRS, supra note 46, at 91-112 (examining Oswald’s life and concluding
that he was a spy for the United States); PosNERr, supra note 6, at 410-19 (describing the
rash of critlclsm following the publication of the Warren Commission Report).

68, In 1966 a public opinion poll revealed that Americans doubted the findings of the
Warren Commission by a margin of three to five. The public’s response is recounted in
MEeAGHER, supra note 62, at 463,

9. See, e.g., LaNE, supra note 6 (criticizing the Warren Commission’s interpretation of
objective evidence in the Kennedy assassination); LirroN, supra note 6 (discussing alterna-
tive interpretations of the Kennedy assassination evidence); MEAGHER, supra note 62 (coms
paring raw evidence of the Kennedy assassination with the presentation of that evidence In
the Warren Commission Report).

70. Ses supra notes 41443 and accompanying text,

71. See supra notes 40-47 and accompanying text.

72. For an example of the increased scrutiny of the CIA, see Victor MARCHETT! & JOMN
D. Marks, THE CIA aNp THE Cutt OP INTELLIGENCE 4-12 (1974). See generally JoHNsON,
supra note 29 (discussing the problems of strategic Intelligence In a democratic soclery).

73, See CommissioN on CIA Activimies WireiN THE UNITED STATES, REFPORT TO THE
PRESIDENT BY THE ComissioN oN CIA ActviTies WiTHIN THE UNITED STATES (1978) [here-
inafter RockerELLER COMMISSION],

74. The Pike Committce Report to the House Select Committee on Intelligence was
never officially released. However, the Village Voice reprinted a substantial part of the Com-
mittee’s findings, See The CIA Repori the GIA Doesn't Want You to Read, VILLAGE Voicg, Feb.
16, 1976 (Supp.); The Sslect Commitiee's Investigation Record, ViLLAGE Voice, Feb, 16, 1976, at
72, The Select Commitiee’s Oversight Experience, VILLAGE Voice, Feb. 28, 1976, at 60,
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the Church Committee” probed matters that touched on matters re-
}atmg to the assassination and provided, most spectacularly, informa-
tion about Operation MONGOOSE.”™ Operation MONGOOSE"”
involved CIA plans to destabilize the Cuban government, murder Cas-
tro and other leaders of hostile foreign nations, and relied on organ-
ized crime to assist with both.”®

The most powerful of the post-Warren Commission inquiries was
that made by the House Select Committee on Assassinations (HSCA),
which in 1976 reopened the investigation that had been seemingly
closed a dozen years earlier.” The Committee, chaired by Congress-
man Louis Stokes of Ohio, explored several controversial areas of
John F. Kennedy's assassination, along with those of his brother, Rob-

75, Sez CHurCH COMMITTEE, supra note 48.

76. According to Loch K. Johnson, a series of articles by New York Times reporter Sey-
mour Hersh in December 1974 prompted the creation of all three committees, Sa JouN.
SON, supra note 29, at 3-4, 207-08. Hersh revealed, among other abuses, that the CIA had
compilcd files on over 10,000 U.S. citizens as part of Operatlon CHAOS. Ser id. at 8.

To investigate Hersh's claims, President Gerald R. Ford created the Rockefeller Com-
mission, named after its chairman, Nelson Rockefeller. Sss RockereLLER COMMISSION,
supra note 78, at ix; see also Exec, Order No. 11,828, 8 CF.R, 983-34 (1975). The Senate
created a special committee chaired by Frank Church, See CHuscx CoMmiTTEE, Supra note
48, at 1-3 (stating the Church Commitee's mandate and scope of investigation). Otls Pike,
the chairman of the House's standing committee on intelligence, investigated for the
House. Ses supra note 74. The Rockefeller Commission was to decide if the CIA had vior
lated 50 US.C, § 405 (the statute creating the ClA), 1o determine whether there were
adequate safeguards to prevent activities that violated the statute, and to make recommen-
dations to the President and the dlrector of the CIA. See id, at x. The Commission was o
issue i final report within three months and to terminate one month after presenting its
report. Ses Exec. Order No. 11,828, 8 CF.R. 983-34, The Commission found, inter alia,
that (1) the CIA's surveillance of mail between the United States and the Soviet Union was
illegal; (2) the declared mission of Operation CHAOS to determine foreign influence on
domestic dissidence was proper, but some activities exceeded the CIA's authority; (8) the
Infiltraton of dissident groups exceeded its authority. Sz RoCkrFELLER COMMISSION, supma
note 78, at 2027,

The Church Commilttee was created by Senate Resolution 21 with a broad mandate 10
determine if there were any “‘iliegal, improper or unethical'” governmental intelligence
activities. CrurcH COMMITTEE, supra note 48, at 1 (quoting S, Res. 21, 94th Cong. (1975)).

In hls introduction to the Interim Report, Senator Church explained that the Com-
mittee took up the investigation of assassination piots to continue the task of the Rockefel
ler Commission, See id at 2. The Church Committee Investigated murder plots agminst
Lumumba, Castro, Trujilio, Diem, and Schneider. Ses id, at 4-5, With regard to Castro, it
conciuded that “United States Government personnel plottad to kill Castro from 1960 1o
1965." Id

77. Ses supra note 48.

78, Ser CurcH CommrTTEE, supra nate 48, at 45, The Church Committee investiga-
tion revealed evidence that, from 1960 to 1965, the United States government used under-
world figures and anu-Castro Cubans in a plot to kill Castro. See id,

79. See HOUSE SerecT COMMITTEE ON ASSASSINATIONS, REPORT OF THE SELECT CoMMIT.
TEE ON ASSASSINATIONS, H.R, Rer. No. 95-1828, pt. 2, at 9 (1979) [hereinafter House Sk
recT CommiTTEE].



14 MARYLAND LAw REVIEW [VoL. 56:1

ert, and Reverend King.® The HSCA suffered from its own limita-
tions, which are beyond the scope of this Article,”’ However, the
HSCA's conclusions, which now seem to be in question, held that the
Committee could not rule out a conspiracy to kill the President5?
This finding directly challenged the Warren Commission.®® For ex-
ample, the HSCA believed that advanced acoustical techniques
demonstrated that there had been more than one shooter in Dealey
Plaza.** That analysis was subsequently repudiated,®® but it was too
late to counter the damage done to the Warren Commission’s
credibility.

The HSCA exhausted its funds before it could complete its tasks

and left mounds of records behind, including those dealing with or-
ganized crime, which the HSCA had subpoenaed, but was unable to
process.® Today these materials are one of the chief objects of the
Assassination Records Review Board.

III. THE AssAsSINATION Recorps REviEw BoOARD

The findings of these investigations inspired Oliver Stone’s 1991
movie.8” Without endorsing the movie's sensational conclusions,
many members of Congress decided that the government's refusal to
release classified information about the assassination promoted an un-
healthy level of distrust of government.®® As a result, Congress passed
the John F. Kennedy Assassination Records Collection Act of 1992%° (the JFK
Act or Act), which mandated the creation of a five-person Review
Board.?® The Act orders all federal agencies to assess whether they

80. Ser id. at 10.

81, See HINCKLE & TURNER, DEADLY SECRETS, supra note 44, at 271 (concluding that the
HSCA suffered from lack of funding and that too much time had passed between the
agsassination and the Committee's investigation).

82. Ses Housk SeLrcr CommrTTeR, supra note 79, at 9% (stating that the Committee
believed “on the basls of the evidence available to it that President John F. Kennedy was
probably assassinated as a result of a conspiracy”).

89. Ses id, at 104-09.

84. See id. at 46-47, 65-79,

83, Ses supra note 63,

86. Ses HinciwE & TURNER, DeabLY SECRETS, supro note 44, at 271,

87. See JFK, supra note 8. This 1991 Warner Brothers movie fictionally described the
Investigations into the John F, Kennedy assassination. See id.

88. Ser H.R. Rer, No. 102-625, pt. 1, 3t 10 (1992) (stating that unjustified secrecy sur-
rounding the assassination increases doubts and speculation and “fuels a growing distrust
In the institutions of government”).

89. 44 U.S.C, § 2107 (1954).

90, The legislative history and congressional discussion of the need for the Board can
be found in H.R Ree. No. 102625, pt. 1, at 6; H.R. Rer. No, 102:625, pt. 2, at 7 (1992);
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possess records relating to the assassination.®® All records that an
agency deems as not suitable for immediate release are subject to the
Board's evaluation.®® All records identified as relating to the assassi-
nation must be opened by October 26, 2017, with the exception of
records that the President certifies for continued postponement.®

The Act defines several categories of information for which dis-
closure may be postponed, including national security, intelligence
gathering, personal privacy, and presidential security.” However, be-
cause the Act declares a “presumption of immediate disclosure,” the
Board will not postpone the disclosure of material unless it is per-
suaded that there is “clear and convincing evidence” of some harm
that outweighs the public’s interest.®

Congress intended for the Board to oversee the opening to the
public of a substantial amount of material—perhaps in the millions of
pages.”® Congress, therefore, clothed the Board with broad subpoena
and other powers.” The Board is without precedent in American his-
tory, with powers that reach far beyond, for example, the Freedom of

H.R. Rer, No. 103-587, at 2 (1994). The law establishing the Board is at 44 US.C
§ 2107(6) (1994).

91, 44 US.C, § 2107(5).

92, Id. § 2107(7) (j). _

98, See Sanders & Zaid, supra note 62, at 419; Harold C. Relyea & Suzanne Cavanaugh,
President John F. Kennedy Assassination Records Disclosure: An Overview, Congressional Research
Service Report for Congress 18-17 (1998) (discussing which particular records can be post-
poned from release).

94. 44 U.S,C. § 2107(8).

95. Id. § 2107(2)(a).

96. The congressional hearings surrounding the passage of the Act make clear that
Congress expected the Review Board to exercis¢ its powers in favor of opening materials.
See The Assassination Moterials Disclosure Act of 1992: Hearing Before the Senate Comm. on Gov'tal
Affairs on S.J. Res. 282, 102d Cong, (1992) [herelnafter Assqssination Materials Disclosurs Act
I; Assassination Materials Disclosure Act of 1992; Hearings Before the Subcomm. on Econ. and
Cummercial Law of the Howuse Comm. on the Judiciary on H J. Res, 454, 102d Cong, (1992) [here-
inafter Assassination Materials Disclosurs Act I]; Assassination Materials Disclosure Act of 1992:
Hearings Before the Legislation and Nat'l Sec, Subcomm. of the House Comm, en Gov't Operations on
HJ. Res. 454, 102d Cong. (1992) [hereinafter Assassination Materials Disclosure Act II); The
Effectiveness of Public Law 102-526, the President John F. Kennedy Assassination Records Collection
Act of 1992: Hearing Befors the Legislation and Nat'l Sec. Subcomm. of the House Comm. on Gov

- Operations, 108d Cong. (1993) [herelnafter Effectiveness of Public Law 102-526]. The pre
sumption was always o be in favor of opening a document rather than postponing it, thus
making postponement the exception rather than the rule under the law. The Congress
could only guess at the scope of materlals to be opened.

97. 44 US.C. § 2107(7)(j).
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Information Act (FOIA).%® The Board's only task is to make the public
record of one epic historical event as complete as possible.?

Although the Board's mission is clear, in executing the law it con-.

tinually confronts the powerful tensions generated by the principled
claims of openness and secrecy. To choose is to lead, and the Board,
in attempting to break new ground in public disclosure, confronts
some profound choices. Those choices have to be informed, more-
over, by a shrewd assessment of the public’s right to know, the public’s
need to have secrets vital to its national security protected, and the
intelligence services’ duty to safeguard those secrets and the sources
and methods that produce them,'®

The Board's most difficult choices involve the disposition of clas-
sified intelligence documents. If a federal agency wants to open
materials, it is not the Board's duty to prevent it. Rather, the Board's
most important task is to decide what should not be opened immedi-
ately, in light of the Act's powerful admonition that there be “clear
and convincing evidence” in favor of postponement.'®* In simplest
terms, the Board has to decide whether materials, if opened, would
reveal:

(A) an intelligence agent whose identity currently requires
protection;

(B) an intelligence source or method which is currently uti-
lized, or reasonably expected to be utilized, by the United
States Government and which has not been officially dis-
closed, the disclosure of which would interfere with the con-
duct of intelligence activities; or

(C) any other matter currently relating to the military de-
fense, intelligence operations or the conduct of foreign rela-
tions of the United States, the disclosure of which would
demonstrably impair the national security of the United
States . ., 192

The Act provides other grounds for postponement. These in-
clude exposure of an informant to a “substantial risk of harm,"!® ex-
posure of a person to an “unwarranted invasion of personal

98. 5 U.S.C. § 552 (1994). For a discussion of the history and operation of the Fraedom
of Information Act (FOLA), see generally Patrick J. Carome & Thomas M. Susman, Amenican
Bar Association Symposium on FOIA 25th Anniversary, 9 Gov't Invo. Q, 223 (1992).

99. See Sanders & Zaid, supra note 62, at 417-18,

100. See DuVal, supra note 14, at 580-91.
101. 44 U.S.C. § 2107(6).

102. Id. § 2107(6)(1)(A), (B), (C),

108. 4. § 2107(6)(2).
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privacy,”1%* the possibility of compromising a relationship between a
United States government agent and a confidential source,'%® and the
revelation of a security procedure used to protect the President,!%®

IV. OpPENNESS AND SECRECY—=-ORIGINAL INTENTIONS

History offers uncertain guidance about how the Board should
weigh these grounds for postponement against the public's interest in
knowing the facts about the assassination. The Framers of the United
States Constitution did harbor doubts about government, doubts pre-
cipitated by their experience in the English Empire.’®” James
Madison and Thomas Jefferson, among others, testified eloquently to
the proposition that public accountability was an appropriate measure
of the success of a republic.’®® Still, the Framers were also sophisti-
cated statesmen who valued secrecy in fostering the public good.'®
For example, the Philadelphia Convention of 1787 conducted its de-
liberations in secret without any complete record of its debates.}!?
The Constitution provides for the maintenance of an executive jour-
nal for both Houses of Congress and permits government to publish
its accounts and revenues from “time to time,” rather than on de-
mand.!"! Even more fundamental was President George Washing-
ton's assertion of a broad degree of presidential discretion in dealing
with foreign relations, war, and peace.!'® In certain circumstances,
secrecy could be justified to attain ends superior to a completely in-

104. Id. § 2107(6)(3).

105, Id. § 2107(6) (4).

108. Jd. § 2107(6)(5).

107. See generally 9 James Mapison, THE WRITINGS OF James Mapison (Gaillard Hunt ed.,
1910) (photo. reprint 1971) (dlscussing how the Framers of the Constitution were affected
by thelr prior experiences with the English).

108, Madison wrote, “A popular Government, without popular information, or the
means of acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaps both. Know!-
edge will forever govern ignorance; And a people who mean to be their own Governors,
must arm themseives with the power which knowledge gives," Jd. at 103. Jefferson stated:
“No ground of support of the Executive will ever be so sure as 2 complete knowledge of
their praceedings by the people; and it is only in cases where the public good would be
injured, and because it would be injured, that proceedingy should be secret.” THOMAS
Jerrzrson: Worp rOR Woro 409 (Maureen Harrison & Steve Gilbert eds,, 1998),

109, Se MapisoN, supma note 107, at 104,

110, Ser THORNTON ANDERSON, CREATING THE CONsTITUTION B-12 (1998); see also WiL-
Liam PeTeERs, A MoRe Perrect Union 22-88 (1987) (quoting Thomas Jefferson: *I am sorry
they begin their deliberations by so abominabie a precedent as that of tying up the tongues
of thelr members."),

111, U.S. Consr. art. ], § 5, cl. 8,

112. See Refusal by President George Washington to Submit Confidential Correspondence with
John Jay to the House of Representatives, March 30, 1796, in WiLLiam M, GorosmiTH, THe
GrowTH OF PRESIDENTIAL Power 418-20 (1984).
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formed public, Indeed, the Constitution’s Preamble declares that in-
suring “domestic Tranquility” and providing for the “common
defence” are objectives equal to securing the “Blessings of Liberty.”*'*®

On the question of original intention, the evidence is mixed.
Secrets were at once bad and useful, openness was an object to be
pursued, but not at all costs. Since 1787, the government has become
more rather than less accountable, its secrets more rather than less
readily accessible to its citizens.'!*

V. OPENNESS AND SECRECY-—FOIA

For more than 190 years, the American public did not have a
legal right to gain access to information about its government.!!® All
of that changed, however, in 1966 when President Lyndon Johnson
signed FOIA!!S and thereby altered the historical relationship be-
tween the federal government and the public.!!” FOIA presumes that
government information is public information and is implemented by
the judicially enforceable requirement that all federal agency records
be made available promptly upon request, subject only to nine exemp-
tions, which are to be narrowly construed.''® ,

Critics of FOIA seldom doubt its good intentions, but they do
doubt its effectiveness, complaining that the cost of implementing it

118. U.S. ConsT, preamble, The Preamble to the Constitution states in full:

We THE Prorie of the United States, In Order to form a more perfect Union,
establish Justice, insure domestic Tranqullity, provide for the common defence,
promote the general Welfare, and secure the Blessings of Liberty 10 ourselves and
our Posterity, do ordain and esiablish this Constitution for the United States of
America,

Id

114. Ses generally DaNIEL, N, HOFYMAN, GOVERNMENTAL SECRECY AND THE FOUNDING FA-
THERS: A STUDY IN CONSTITUTIONAL ConTROLS (1981) (stadng that judiclal doctrines and
legislative controls on political speech and publication have toughened since 1787).

115, The issue of openness in government has historically been framed in terms of the
right of the government to keep secrets, rather than the right of the public to have access
to governmental records. SeeSeth F. Kreimer, Sunlight Secrels and Scarlet Letters: The Tension
Between Privacy and Disclosure in Constitutional Law, 140 U. Pa. L, Rev, 1 (1991), The move-
ment towards greater openness in the post-World War IX period has been part of 2 broader
movement in the twentieth century to hold government accountable for its actions. Ses id.
As a result, since the progressive ¢ra of the early twentleth century, we have seen the inst-
tuton of public records, open meetings, and “sunshine laws.” Se id.

116. 5 U.S.C. § 552 (1994),

117. The Act has come under criticism from both advocates of openness and propo-
nents of secrecy. Ses, e.g, Carome & Susman, supm note 98, at 228 (criticizing the Act

because the cost of implementation outweighs the benefits it is supposed to provide); Non-

Denial: How Attitudas and Inertia Combina to Subvert the Preedom of Information Act, KIPLINGER
Procram Rer. 1-32 (Summer 1994) (discumsing the success of FOIA in providing Amer}-
cans with a means of acquiring information about their gavernment).

118, 5 US.C. § 552.

—— e
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far outweighs its supposed benefits.'’® The argument against FOIA
was perhaps best summed up by Justice Antonin Scalia, who described
the statute as “the Taj Mahal of the Doctrine of Unanticipated Conse-
quences, the Sistine Chape! of Cost-Benefit Analysis ignored.”® Crit-
ics like Justice Scalia charge that FOJA harms the government’s and
the public's legitimate need for secrecy,'?!

Many of the most important documents relating to President
Kennedy's murder have been unobtainable through FOIA.'™ Never-
theless, FOIA and the Assassination Records Review Board do share a
common purpose: to break through government’s historical habit of
classifying information that otherwise could—and should—be
open.'®

VI. THE BUSINESS OF SECRECY

Today, keeping information secret has become a massive industry
in Washington.'®* According to official estimates, the government
took 6.3 million classification actions in 1994, creating an estimated
19 million pages of information that only selected government offi-
cials can see.’® More than 32,000 government workers are employed
full-time to determine what should be secret, what level of secrecy the
material should have, and whether the documents should be classi-
fied.’?® The government holds hundreds of millions of pages of se-
cret documents; indeed, the precise number has gone beyond the
government's ability to count.’*’

The problem of what to do with classified documents is strangling
some government agencies. For example, consider the Department
of Energy.'® American makers of nuclear weapons have been classify-

119, See Carome & Susman, supra note 98, at 228; see also supra note 117,

120, Antonin Scalia, The Freedom of Infermation Act Has No Clothes, 14 AEl J. oN Gov'r &
Soc'v 1026 (1982).

121, See id.

122. SesSanders & Zaid, supra note 62, at 408 & n.2 (stating that without the implemen.
tation of the President John F. Kennedy Assassination Records Collection Act of 1992, the recorda
concerning the assasiination would remain classlfied untll the twenty-first century),

128, See 44 US.C. § 2107(b)(2) (1994) (stating the purpose of the President John F, Ken-
nedy Assassinaiion Records Collection Act of 1992); Carome Be Susman, supra note 98, at 228
(discussing FOIA and the presumption that government information Is public
information).

124. Ser Ann Devroy, Clinton Eases Government Secrecy Rules: Most Declassification to Become
Automatic, WAsH, Post, Apr. 18, 1995, at Al, available in LEXIS, News Library, WPost File,

125, See id. '

126. See id,

127. See id, '

128. See Matthew L. Wald, Millions of Secrets Burden Energy Agency, N.Y. Times, Feb, 7,
1996, at A15, available in LEXIS, News Library, Nyt File.
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ing virtually everything for so long that the Energy Department now
has more secrets than it can handle.'®® The Department has 100 mil-
lion pages of documents that it wants to review for possible release,
but it does not have the resources to do so.'*® For more than fifty
years, the Department followed a scheme of classification that might
best be called “classified at birth."*! Any document generated was
presumed secret until proved otherwise.!® The Department and its
civilian contractors have literally lost track of what needs to be kept
quiet.'*® Even more fundamental, what is genuinely in need of pro-
tection—the design of weapons and such—is lost in an ocean of docu-
ment no longer worthy of classified status (if they ever were).!34

In April 1995, the Clinton administration attemnpted to break this

classification logjam.’*® The President issued an executive order -

aimed at opening government's oldest secrets to public view, thereby
reducing the number of documents made secret and shortening the
number of years they remain classified.’®® The primary element of
the order is the automatic declassification without review of most doc-
uments that are twenty-five years old or older.’®” Previously, docu-
ments had remained classified indefinitely.'*® Now, unless the
documents fit into a group of narrow exceptions, they will automati-
cally be open to the public.’*®

How well the new system will work remains to be seen. Presidents
come and presidents go, but the security bureaucracy remains. Not
only do the intelligence agencies grumble about having to make pub-
lic that which is most precious to them, but they argue that such de-
classification is costly and time consuming, especially in an era of
diminished resources. 4

129. See id.

180, See id.

181, M.

182. Sesid,

188, Ses id.

184, Ses id.

185. See Exec. Order No. 12,958, 3 C.F.R, 588 (1995), mprinted as amended in 50 U.S.C.
§ 455 (1986).

186. Se id.

187. Ses id.

188, Se Devroy, supra note 124.

189, Ser id.

140, Ses Tim Welner, C.LA. Is Slow to Tell Early Cold War Sscrets, N.Y. Timzs, Apr. 8, 1996,
at A6, available in LEXIS, News Library, Nyt File,
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VII. THE BOARD AND THE INTELLIGENCE SERVICES

The JFK Act is an attempt not only to deal with the issue of public
confidence in government,’* but also to forge a model of how we
might keep from sinking in our own secrets. Yet, the intelligence
community resists the opening of classified materials, even those that
are now a third-of-a-century old. This defiance is particularly ironic in
the case of the Kennedy assassination, in that the intelligence agencies
most troubled by the disclosures are the same ones that most often
figure in conspiracy theories.}*? Disclosing materials that the CIA and
FBI want postponed might actually affirm that neither a foreign nor
domestic conspiracy existed and demonstrate the vital role they
played in supporting American interests in the Cold War.

Congress never contemplated total disclosure, otherwise it would
not have created the JFK Board.'® Disclosure is an important public
interest, but so too is protecting sensitive information.'** There are
many occasions for secrecy. For example, most deliberative bodies
make 2 virtue of secrecy, because it permits compromise by allowing
individuals to make concessions without losing face.'*® The Supreme
Court has observed: “Human experience teaches that those who ex-
pect public dissemination of their remarks may well temper candor
with a concern for appearances and for their own interests to the det-
riment of the decisionmaking process.”’*® The Court knows whereof
it speaks, as its decisionmaking process in conference remains entirely
confidential.'4? '

141, See Assassination Matenials Disclosure Act I, supra note 96, at 1 (opening statement of
Chairman John Glenn) (observing that *[d]lsclosure of information is the only reliable way
to maintain the public trust and to dispel distrust”),

142, See, .z, Exhibit Nine infrap. 54, As early as 1976, the CIA luself acknowledged that
“{cJonspiracy theories have frequently thrown suspicion on our organization.” Id,

143. Both the plain reading of the statute and an examination of the legislative history
make clear that Congress expected the Board to protect certaln secrews from disclosure.
See 44 US.C. § 2107(8) (1994) (identifying the grounds on which the Review Board may
postpone release of assassination materials); Sanders & Zaid, supra note 62, at 419 (ex-
plaining the Board's obligations when it decides to postpone release of a document).

144, See DuVal, rupra note 14, ac 66671 (identifying 10 justifications for nondisclosure),

145, See id. at 621-22 (observing that maineaining secrecy of advice, recommendations,
and opinions aliows officlals to “propose, comment, and criticize without concern that
their commenu may scem foolish or contrary to popular sentiment™ and to compromise
“without ioss of face™).

146, United States v, Nhxon, 418 U.S, 683, 705 (1974) (footnote omitted).

147. Secrecy in the High Court is a practice, a matter of the Court's culture and tradi-
tions, not of law. Sez BoB WOODWARD & SCOTT ARMSTRONG, THE BRETHREN xi (1979) (“The
Court has developed certain traditions and rules, largely unwritten, that are designed to
preserve the secrecy of its deliberations.”). The Justice who tells what took place in confer
ence is indiscreet and is likely to forfeit the respect of other Justices, but he breaks no law
and nelther do his law clerks. Sesid. Indeed, one of the arguments raised In the wake of
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The virtues of openness in government, therefore, can be and -

often are overstated, especially by a selfinterested press and media.
Openness does mean that bad advice can be challenged, but the con-
sequence may be that good decisions are never reached. Open
records and “sunshine laws"!*® may only drive people to less easily
documented forms of communication, such as the telephone.!*®
Although the costs and benefits of secrecy and openness in govern-
ment are not easily calculated, we do know that loose lips still sink
ships, even in our own thermonuclear age.

In the case of the Kennedy assassination, how far are we willing to
countenance secrecy when a fully illuminated rendition of the events
surrounding the President’s murder could go a long way to restore
trust in government? At what point do the costs of concealing materi-
als become sufficiently high to our government’s credibility that they
are no longer worth paying? At what point do the costs of disclosure
become so great that we compromise our future security? Perhaps
nowhere are these issues more acutely felt by the JFK Board than in
those matters involving intelligence operations.

The assassination sparked a major intelligence effort.'*® In the
days following the murder of President Kennedy,

[{T]he entire intelligence community worked to learn every-
thing it could about Oswald and his murky, superficially con-
tradictory activities, New intelligence reports from Mexico
City suggested a link between Oswald and the Cuban govern-
ment. The supersecret National Security Agency and allied
eavesdropping agencies went into overdrive to decipher in-

opening the papers of Justice Thurgood Marshall was that his written commentary on his
colleagues may have made it more difficult for them to deal with one another now know-
Ing that the public understood the reasons that they held ceraln positions. See id. at xii
(observing that, because Justices are not elected but are appointed for life, they are not
disposed to allow their decisionmaking to become public). The matter is posed differ
ently, however, in Great Britain. The Officlal Secrets Acts make it unlawful for a govern-
ment employee to make an unauthorized disclosure of official information or for anyone
who has received the Information in violation of the Act to communicace it to anyone else.
Official Secrews Act, 1911, 1 & 2 Geo. 5 ch. 28, § 2.

148. Sez Kreimer, supra note 115.

149, See Patricia M. Wald, Ths Preedam of Information Act: A Short Case Study in the Perils
and Paybacks of Legisiating Democratic Valuss, 33 EMoRry L], 649, 684 (1984) (observing that
“to some degree creative government officials and bureaucrats wili always be able 1o devise
ways to abort FOIA's disclosure requirements”),

130, Ses Assassination Materials Disclosure Act 11, supra note 96, at 93 (statement of Floyd 1.
Clarke, Deputy Director, FBI) (noting that “immediately following the assassination, the
FBI began a massive and intense investigative effort”); ErsTeiN, TRILOGY, supra note 6, at 29
(describing Congress's formation of the Warren Commission less than two weeks after the
assassination and the Commlssion‘s interaction with the FBI's intelligence efforts).
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tercepted conversations, cable traffic, radio, and telephone
communications at the highest levels of the Soviet and Cu-
ban governments , , , . 1!

The FBI literally asked all of its informants whether they could shed
light on the murder. In addition, there were efforts to tap the FBI's
connection with organized crime to make certain that its members,
angry at the President and his brother, had not ordered the murder
and that Ruby’s killing of Oswald was not a classic mob hit.!*? The
resulting cables and other documents laid bare most of the Cold War
intelligence capacity of the United States.!*3

Students of the assassination would benefit from opening the
mass of information produced by the intelligence community’s in-
tense effort to get to the bottom of the President’s murder, Yet, pro-
tecting America’s foreign and domestic intelligence-gathering
capabilities is essential to our national defense,'®* Thus, the intelli-
gence agencies regularly assert that the identities of agents and infor-
mants must remain perpetually confidential;'*® that nothing should
be revealed about the methods and sources used to gather intelli-
gence;'®® that direct reports from United States intelligence agents
should not be disclosed;!*” and that intelligence information provided
by other nations to the United States, and, indeed, the very existence
of such relationships, should not be disclosed.

VIII, INFORMANTS

Informants play a critical role in the world of intelligence opera-
tions, both domestic and foreign. For example, the FBI relied heavily
on informants to infiltrate the Ku Klux Klan in the 1960s and

151. Holland, supra note 18, at 54,

132, Sse PosNER, supra note 6, at 468-64.

1588, See Holland, supra note 18, at 54, 56.

154, Ses Assassination Maierials Disclosure Act IlI, supra note 96, at 881 (prepared state-
ment of FBI Director Willlam Sesslons) (stating that among 250,000 pages requested by the
House Assassinations Committee are a large number of FBI documents that “implicate
national security interesy”).

188, See Acsassination Malerials Disclosure Act I, supm note 96, at 7 (statement of CIA Di-
rector Robert M. Gates) (asserting that “we have an obligation to protect the confidentlal-
ity of our sources, regardiess of the amount of time that has passed”).

168, See Assassination Materials Disclosurs Act III, supra note 96, at 363, 878-74 (statement
of CIA Director Robert M. Gates) (stating assumption “that there still will be information
that cannot be released to the public for a variety of reasons, including , . , the exposure of
intelligence sources and methods™); Assassination Materials Disclosure Act IT, supranote 96, at
109 (statement of Admiral Willlam O, Studeman, Deputy Director, CIA) (echoing Cates's
statement). .

157. See supra note 154,
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1970s.1%8 Today, the FBI recruits informants to help thwart narcotics
trafficking and international terrorism.’®® The internal security and
general welfare of the United States depends heavily on the role of
informants,'®?

What duty does the government owe to persons who agree to
serve as informants? There are many reasons why persons serve as
informants. Money, revenge, and the sheer thrill explain some of this
behavior. Yet, above all else, informants expect that they will be
clothed in confidentiality in return for their information. An inform-
ant who is identified immediately loses value. All informants in the
service of the various domestic and international intelligence opera-
tions are recruited with an understanding that they will be granted
confidentiality—that they will never be “given-up” in the lingo of the
intelligence community.'®! The very nature of what they are asked to

do—commit treason on their home government, report on the activi- -

ties of groups like the American Communist Party, or shed light on
the activities of organized crime and terrorist groups—exposes them
to tremendous danger; if they are revealed, they and their families
may suffer serious personal injury, or even death.

The Kennedy assassination documents contain thousands of
names of informants drawn from every walk of life, The FBI has taken
the position that these names must be protected indefinitely and that
any disclosure will impair the Bureau's ability to recruit new infor-
mants. Yet, all informants are not created equal. Some have greater
value than others, both for the story of the Kennedy assassination and
for providing information about organized crime and other activities.
Moreover, the issue is not simply one of the quality of the information

158. See Clifford S. Zimmerman, Toward a New Vision of Informants: A History of Abuses and
Suggestions for Reform, 22 HastiNngs Const. L.Q, 81, 91-92 (1994) (describing the FBI's mis-
handling of KKK informants).

159, SeeR. Jeffrey Smith, Critics Wrong,’ CIA Chief Says, WasH. PosT, Sept. 6, 1996, at A21,
available in 1996 WL 12892255 (noting CIA Director John M. Deutch’s assertion that critics
who allege that the CIA has done a poor job recruiting informants knowledgeable about
terrorist activities are wrong).

160. See Ros Parker, Confidential Informants and the Truth Finding Function, 4 Coouey L. *

Rev, 565, 596 (1987) (citing an informal examination of federal investigations in the East-
ern District of Michigan finding that about 50% of drug cases and 40% of public corrup-
tion cases Involved the use of informants); Timothy A. Raezer, Needed Weapons in the Army's
War on Drugs: Electronic Surveillance and Informants, 116 Mui., L, Rev. 1, 89-64 (1987) (extol-
ling the benefits of informants to drug law enforcement); Zimmerman, supra note 158, at
178 (observing that law enforcement “has long reaped and extolled the benefits of
informants”).

161. See Assassination Materials Disclosure Act Iil, supra note 96, at 58 (statement of GIA
Director Robert M. Gates) (observing that the CIA files “contain the names of individuals
who provided uy information on a promise of confidentiality”).

Lo G R o A o B P

Tl a0 -l e N ~ L= O N e e

N2

4



1997] TrHE NATIONAL APPETITE FOR BOGUS REVELATION 25

that is provided. As Exhibit One demonstrates, the vast majority of
documents involving informants has been opened in part; infre-
quently only the names of the informants and other key identifying
language has been redacted.!®® These redactions breed a sense of ex-
pectation among researchers, because in the climate of conspiracy
that surrounds the Kennedy assassination, any material that is covered
up is presumed to be an important missing link in the chain of expla-
nation about the murder. ‘

Exhibit One is perhaps representative of the issues raised about
the Review Board's disclosure of informants. The Exhibit contains a
message sent by the FBI Special Agent in Charge (SAC) in Houston to
the SAC in Dallas and to FBI Director ]. Edgar Hoover on November
26, 1963, four days after the murder of President Kennedy.'®® This
document was originally reviewed by the FBI, and designated for re-
lease under the terms of the JFK Act with certain materials redacted.
Those redactions appear in Exhibit One and indicate what material
the FBI wanted to keep from the public.!

As Exhibit Two reveals, the Board decided that much of the re-
dacted material could be released, most notably the name of Mary
Ann McCall, a hostess at a Dallas night spot.’®® By the time the in-
formant had interviewed McCall, Jack Ruby had already killed Oswald.
The Board decided that the historical record was well served by open-
ing McCall's name, especially given her purported relationship with
the Dallas police and organized crime. The Board, however, also ac-
cepted the FBI's argument that the name of the person who provided
the information about McCall should be protected. Consequently, a
document that had many redactions when it was sent from the FBI to
the Board went into the public record with only one name redacted.
The Board was satisfied that revealing the informant’s name would
harm the informant, thus outweighing the value of immediate disclo-
sure. The Board used substitute language to make clear to students of
the assassination that the redacted portion was the name of a “confi-
dential informant” and ordered that the name be released in the year
2010.166

Should it matter to the Board that many of these informants,
when interviewed after the assassination, did not provide positive in-
formation about Oswald or Ruby? There are countless examples of

162. Sa Exhibit One infra p. 89,
168, See id.
164, See id.
165. Sse Exhibit Two infra p. 41,
166. See id.
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individuals who, when contacted by intelligence services, indicated
that they knew nothing about the assassination. The Board has taken

the position that intelligence services must demonstrate that harm’

would come to the individual if her name were released. Agencies
must be able to identify the individual, indicate that she is still alive,
and establish that some harm will befall her.'®” The threshold issue,
therefore, is whether an agency that seeks to protect an individual,
regardless of the quality of the information provided, can substantiate
the claim that harm will come to that person as a result of revealing
her name. When an agency has failed to do so, the Board has re-
leased the name.'® The record of events surrounding the assassina-
tion will never be complete until we know what blind alleys are not
worth pursuing. As any good investigator knows, eliminating blind
alleys is critical, because the elimination provides additional certainty
about who knew nothing, a fact that can be helpful in discerning who
knew something. In this context, knowing that an informant knew
nothing, at least by her statement, is valuable itself, given the complex-
ity of the conspiracy theories surrounding the assassination.

Spying is a feature of modern foreign affairs, and there can be no
doubt that, as with informants, we owe some protection to those indi-
viduals employed in the clandestine service of the CIA.'*® Under-

standing how our clandestine services operate and what information .

they did or did not provide is critical to the assassination story. For
example, the CIA sought to protect a considerable amount of infor-
mation involving the use of double agents to infiltrate the Soviet Em-
bassy in Mexico City. As Exhibit Three makes clear, the Agency
originally wanted to protect broad sections of a message sent on No-
vember 29, 1963, one week after the murder of the President.!’® The
CIA believed that releasing the information would compromise the

167, Ses 44 U.S.C. § 2107(6)(2) (1994) (permitting postponement of public disclosures
when there is clear and convincing evidence that the “name or identity of a lving person
who provided confidential information to the United States . . , would pose a substantial
risk of harm 1o that person®); see also supra notes 102-106 and accompanying text.

168. The McCzll document cited above, and found at Exhibits One and Twoe, infra pp.
8942, js an example of the Board's release of an individual's name after determining that
no harm was likely to come 1o the individual and that public interest in the disclosure
would be high. 5s¢ supra notes 165-166 and accompanying text.

169. The JFK Act acknowledges the obligation of protecting the ldentity of intelligence
officers. See44 U.S.C. § 2107(6) (1) (A) (allowing postponement of the release of JFK docu-
ments If they involve public dlsclosure of “an intelligence agent whose identity currently
requires protection™); sez alto supm note 102 and accompanying tex¢

170. Ses Exhibit Threc infra p. 48, The CIA originally sought to postpone the informas

tion that is in the brackets, Se¢ id. In some cases, Information was postponed, but substi~

tute language, as provided by the statute, was inserted in its place. Ses id.
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double agents and reveal the scope of the Agency's efforts against the
former Soviet government. Yet, in terms of the story of the assassina-
tion, knowing the quality of the effort directed against the Soviets in
Mexico City was considered crucial. As Exhibit Four reveals, only
weeks before Lee Harvey Oswald was arrested for killing President
Kennedy, Oswald had visited the Soviet Embassy in Mexico seeking a
visa that would allow him to return to the Soviet Union by way of
Cuba.'”! The Board opened most of the information that the Agency
previously wanted to postpone, and where the Board determined that
disclosure would be harmful, it relied on substitute language, which is
handwritten in Exhibit Three.'”?

The CIA also worries about the status of its former employees and
expects that these employees will not reveal the nature of their activi-
ties without first seeking the Agency’s permission.!” If an individual
retires from the CIA undercover, does it follow that historical re-
searchers must forever be denied access to that person’s true name,
especially when she is alive and able to answer questions? Does an
agent in the clandestine service of the country have a right to be free
from the prying questions of researchers and reporters? Does it make
any difference, as in the case of informants, that an agent provided
only negative information? Should we worry about whether an agent
is alive or dead? Or does it follow that significant harm might come to
the agent's family and friends through the revelation of her name?
Are we willing, in the interest of providing the fullest and richest his-
torical record of the assassination, to subject spouses, children, and
parents to porential harassment or worse?

Weighing the potential harm to such persons against the pubiic’s
right to know is challenging, We should recall that in 1975, Richard
Welch, the CIA station chief in Athens, Greece, was murdered by un-
identified gunmen as he returned to his home from a party at the
ambassador's residence.'™ Former CIA Director William Colby attrib-
uted the death to a magazine account that had named Welch only a

171. Ses Exhibit Four infra p. 45.

172, Ses Exhibit Three infra p. 43.

178. See Melvin L. Wulf, Introduction to MARCHETTI & Masks, suprs note 72. In 1872, the
CIA successfully sued former agent, Victor Marchertl, to require that his manuseript be
submitted to the CIA for review prior to publicaton. See id. at xix.

174. Se RHODRI JEPFREYSJONES, THE CIA AND AMERICAN DEMOCRACY 21112 (1989) (ob-
serving that “[pjro-CIA partsans blamed Welch's death on Agency crities who had irre-
sponsibly released too much Information”); Jeremiah O'Leary, Cover Blown, CIA Agm! in
Athens Killed, Wasn. Star, Dec, 24, 1975, at Al {noting that a United States publlcation's
naming of Welch as the CIA station chief who was slain In Athens will fuel controversy
about tragic consequences of public disclosure of CIA personnel).
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month before.!”™ For those agents who are still alive but in retire-
ment, should we take their word that they are at grave risk? Does a
lifetime of intrigue have as its cost a retirement filled with
uncertainty?

The value of confidential FBI and CIA sources to the Warren
Commission's work is underscored by the documents released thus far
by the Board. For example, Exhibit Four is a letter dated June 17,
1964 from FBI Director J. Edgar Hoover to J. Lee Rankin, then Gen-
eral Counsel to the Warren Commission.'”® The letter details what
the FBI knew about Fidel Castro’s assessment of the assassination.!”’
Originally classified as “Top Secret,” this document indicates that the
United States had a source sufficiently close to Castro to gauge the
Cuban leader’s evaluation of Oswald and the circumstances surround-
ing his visit to the Cuban embassy in Mexico City.!”® The FBI wished
to redact much of this material. The FBI was concerned that Castro's
tests were at variance with the FBI's test results. The Board decided
that the information contained in the letter was critical to the assassi-
nation story;!”® therefore, the entire document was made available to
the American public, illuminating the thinking of Castro and the
credibility of the American intelligence community to assess the Cu-
ban leader. .

In matters of informants and agents, the JFK statute directs the
agencies to provide the Board with “clear and convincing evidence”
that disclosure will result in harm, cither to an individual or to current
operations.!® If the FBI, for example, is unable to find a former in-
formant, and thus does not know whether she is alive or dead, what is
the Board's duty? The Board faces the dilemma of either erring on
the side of protecting the individual's identity, even though there is
no evidence that the person is alive and living under a current threat,
or enriching the historical record by revealing the individual's identity
while running the risk of causing unnecessary harm.

There is also the related question of how to treat the names of
persons described in the reports of informants as being engaged in
some illicit conduct when there is no proof, other than the inform-
ant's word, to support the accusation. Is that individual owed a right

175, See O'Leary, supra note 174, at Al.

176. See Exhibit Four infra p. 45.

177, Ses id.

178, Ses id,

179, Parts of the document had been declassified in 1976, but the FBI wanted to con-
tinue to postpone release of the portions in brackets. See id '

180. 44 U.S.C. § 2107(6) (1994).
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to know that he or she was so identified, or is it the Board’s duty to
redact the person’s name? Would disclosing false information be
more damaging than retaining it in government records where only
government officials have access to such information?

These questions indicate the range of issues associated with de-
ciding whether to postpone releasing the names of informants and
agents. Where does the requirement for a full historical record of the
Kennedy assassination yield to the prudential uses of secrecy to pre-
serve the nation’s ability to gather intelligence?

IX. SoOuRcCES AND METHODS

The JFK Act requires the Board to balance the need to protect
sources and methods of intelligence collection with the public need
for disclosure of information relating to the assassination.'® The in-
appropriate release of documents, either in part or in full, dealing
with our intelligence agencies' sources and methods could afford hos-
tile nations, organized crime, terrorists, and drug dealers an under
standing of our intelligence capabilities. If another nation or a
terrorist group knows how we are able to exercise surveillance over
them, they are likely to adopt appropriate countermeasures. They
also might seek to provide selectively misleading information, know-
ing that we are listening and how we are listening. Many of the docu-
ments already available in the JFK Collection at the National Archives
indicate that the United States bugged, tapped, photographed, and
otherwise conducted surveillance of persons and places, The question
arises whether we should also reveal the precise kind of equipment
that was used, how it was employed, and against whom it was targeted.
Knowledge about equipment and technique would be important in
evaluating the capability of the intelligence community, not only to
ply its craft, but to organize a conspiracy on its own. Again, the ques-
tion arises whether disclosing a source, method, or technique should
turn on whether positive or negative information becomes available.

Exhibit Five provides a good indication of the kinds of issues in-
volved in dealing with sources and methods.’®® This document is a
cable sent from the Director of the CIA on November 23, 1963, only
hours after the murder of the President, seeking information about a
surveillance operation conducted in Mexico City.!8* The message

181. Ser44 U.S.C. § 2107(7) (authorizing postpanement of the release of records if the
threat of disclosure “Is of such gravity that it outweighs the public interest”); se¢ alto supra
note 102 and accompanying text.

182, Ses Exhibit Five infra p. 47,

188. .
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sought information about what the CIA operatives in Mexico City
knew about the existence of tapes and transcripts involving surveil-
lance of the Soviet Embassy there.'® The CIA originally requested
the postponement of much of the information in this document; how-
ever, the Board decided that its centrality to understanding the assassi-
nation story required its release, with the only redaction being the .
name of the authenticating office, whose pseudonym was used in its
place.’® Because it helps to clarify the issue of whether the CIA taped
Oswald’s conversations in the Embassy, this document is one of the
most significant released by the Board to date. This document also
suggests the CIA’s awareness of and interest in Oswald before he pur-
portedly shot the President.

There is also the question of whether the Board should reveal the
identities of those who handled information relating to the investiga-
tion of the assassination. America's intelligence machine is a huge
bureaucracy that processes information in staggering quantities.!86
How and by whom information relating to the assassination was or-
ganized, processed, and distributed is central to evaluating the CIA’s
role in the assassination. For example, Exhibit Six pertains to the con-
tinuing debate about whether the Agency photographed Oswald en-
tering the Soviet Embassy and whether a record of what he had to say
there was ever sent to CIA headquarters.'®” Arguably, unraveling the
chain of custody of that material is critical. Yet, to do so would require
identifying the persons who handled it. In this instance, the Board
decided that, on grounds of personal privacy and potential harm, it
would not disclose the name of one CIA official involved with the
Mexico City operation, although the names of other officials were re-
leased in cooperation with the CIA.

X. ForrioN Liatson

The American government conducts its intelligence operations
in collaboration with the services of other nations.'®® For example,
the most secret agreement ever entered into by the English-speaking
world is the pact by which the United States, Great Britain, Canada,

184. Id.

185, See id. The material enclosed in brackets in Exhibit Five was originally withheld by
the CIA. Sse id.

186. See Assassination Materials Disclosure Act IT1, supra note 96, at 897 (photograph depict-
ing voluminous JFK assassination files); Wald, supra note 128 (describing the Department
of Energy’s accumulation of information).

187. See Exhibit Six infra p. 48.

188. See Starrorp T. THOMAS, THE U.S. INTELLIGENCE COMMUNITY 89-94 (1988).
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Australia, and New Zealand carved the world into spheres of crypto-
logic influence, assigning each nation targets and agreeing to stand-
ardize terminology, code words, and other operations procedures.'®?
Revelations of these and other relationships could prove extremely
embarrassing to the cooperating governments, especially when those
governments profess to be neutral or have publicly stated that they
have no connection with the CIA. However, a full understanding of
the intelligence base upon which the Warren Commission and the
intelligence community as a whole assessed the Kennedy assassination
depends on a thorough accounting of such connections. Moreover,
perhaps nowhere else is negative information more important than
when the intelligence service of another country has access to unique
sources. There is, as well, the related question of how much informa-
tion was known at the top of the cooperating governments and the
extent to which such knowledge would enhance our understanding of
the assassination as being the work of foreign conspirators. If we com-
promise any of those relationships and consequently cause political
damage to the cooperating government, we may find a valuable future
source of intelligence closed,'®°

Exhibit Seven poses some of these liaison issues.!®* The FBI pro-
vided the Board with this heavily redacted document, arguing that re-
lease of the body of material in the message from the FBI field office
in Paris to the Director of the FBI in Washington on October 12, 1960
(three years before the assassination), would damage the ability of the
United States to work with the intelligence and police operations of a
foreign nation. The cable, however, struck the Board as being partic-
ularly important, in that it showed that three years before the murder
of the President the FBI was engaged in surveillance of Oswald's activi-
ties.'® The Board was also concerned that concealing so large an
amount of material would only heighten speculation about the docu-
ment’s significance.

189, See JAMES BAMFORD, THE PuzzLe Patace: A REPORT ON AMERICA’S MOST SECRET
Acency 809, 315-17 (1982).

190, Congress acknowledged this concern in the JFK Act by allowing postponement of
the release of documents, which clear and convincing evidence eswblishes will “compro-
mise the existence of an understanding -of confidentiality currently requiring protection
betwe;n a Government agent and a . . . foreign government.” 44 U.S.C. § 2107(6)(4)
(1994).

191, Ser Bxhibit Seven infra p. 52.

192, Ser id.
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As Exhibit Eight demonstrates, the contents of the cable were far
more sinister when redacted than when they were disclosed in full.}?3
To gain this release, the Board sought the cooperation of the Swiss
ambassador to the United States, who consented to the release, only
with the proviso that the names of specific Swiss officials not be di-
vulged, As a result of the cable’s release, we know that the FBI had
knowledge of and interest in Oswald's activities well before the assassi-
nation, to the extent of relying on officials of the Swiss Federal Police
to learn about his possible attendance at Albert Schweitzer College.'®

XI. Or TiMEs AND THEORIES

How to address the host of issues raised by these intelligence
materials depends on answers to two overriding questions. The first is
whether the passage of time renders open that which currently re-
quires postponement. The second is whether, by adopting a particu-
lar theory about what happened in Dallas, the Board so fundamentally
shapes its assurnptions about the significance of documents that it may
actually fail to open the most critical of them.

More than a third of a century has passed since the murder of
President Kennedy. When asked whether the sources, methods, and
techniques used then are no longer worthy of protection today, the
intelligence and law enforcement agencies appropriately answer
no.'®” They argue that disclosure at any time will reduce their capabil-
ities and, hence, our national security.!? In the world of intelligence
operations, all secrets must live forever, lest we be unable to find new
secrets in the future,

The passage of time, however, has made a difference, and in
some instances dramatically so. There is today no Soviet Union to
which Lee Harvey Oswald could return. If he returned to Minsk, he
would find it a capital of an independent nation, rather than a satel-
lite of the Communist Empire. The Warsaw Pact has dissolved; the
capitals of Eastern Europe now sport trendy shops and capitalist enter-
prises; Cuba survives by importing tourists from everywhere but the
United States; and China has emerged as a major American market.
Not only is the Cold War dead, but so too are many of the principal
figures in the assassination—President Johnson, Robert F. Kennedy,
John Connally, and Jacqueline Kennedy, The U-2 is regularly fea-

198, See Exhibit Eight infra p. 33 (observing that Oswald announced his plans to auend
Swiss college, buz that he never arrived to attend classes),

194. Ses id. (documenting FBI's request to Swiss police for information about Oswald).

185. Ser supra notes 154157 and accompanying text.

196, Ses supra notes 154-157 and accompanying text,




1997) THE NATIONAL APPETITE FOR BoGus REVELATION 33

tured on television documentaries; photographs from the once super-
secret Keyhole surveillance satellites of the 1960s and early 1970s leap
from the pages of the current issues of Scientific American.'®” There is
no doubt that the CIA, FBI, and military intelligence services snooped
on us and other nations, friend and foe.'®® The CIA in particular ar
gues that current intelligence activities must remain plausibly deni-
able and that the Board’s role should be to postpone the disclosure of
actions taken a third-of-a-century ago that conceivably could compro-
mise current operations. Yet, we might reasonably ask ourselves, as
the Board has, whether, three decades later, we would compromise
our security interests around the world by indicating that a CIA station
once existed in Moscow.

If the passage of time makes no difference, then the American
people would never have a right to all of the information used or de-
nied by the Warren Commission. The passage of time neuters se-
crecy, and eventually, like Douglas MacArthur's old soldiers, secrets
just fade away. If there are any secrets that a democratic government
has a right to keep permanently from its people, surely the murder of
the President would not be one such secret.

Then there is the problem of what theory the Board should adopt
to explain events in Dallas, Gerald Posner, for example, has pub-

197, See Dino A. Brugioni, The Art and Science of Photo Reconnaissance, Sc1. AM., Mar. 1996,
at 78. Few secrets were accorded more respect than the techniques associated with photo
reconnaissance by spy planes and satellites. Ser id, (discussing 800,000 reconnalssance pho-
tographs taken by the CIA from 1960-72 and kept secret). There is now, however, growing
information about the capabilities of the United Scates during the Cold War. See id.; sev also
Stuart F. Brown, America’s First Eyes in Space, Poruiar Sci,, Feb, 1, 1996, at 42, available in
1996 WL 9275085 (describing the government’s declassification of 800,000 photographs);
Phillp Chien, High Spies: U.S. Reconnaissance Satellites, PoruLAr Mrcuanics, Feb, 1996, at
47, available in LEXIS, News Library, Mag File (explaining that one of the original recon-
naissance satellites of the 1960s will be displayed at the Smithsonian's Air and Space
Museum).

198. Ses generally MicHAL R. BrLkNAP, CoLp Wak PourricaL Justice, (1977) (describing
the Department of Justice's nationwide campaign to bring down the Communiat party of
the United States): NrisON BLACkSTOCK, COINTELPRO: THE FBI's SECRET WAR ON PoLIT:
1caL Freroom (1976) (describing the FBI's counterintelligence operatlons and violations
of constitutional rights); WARD CxurcHiLL & Jiv VANDER WALL, THE COINTELFRO PAPERS X
(1990) (describing FBI documents that “expote the secret, systematic, and sometimes sav-
age use of force and fraud, by all levelt of government to sabotage progressive political .
activity"); FRANK ]. DONNER, THE AGE OF SURVEILLANCE (1980) (describing U.S, domestc
intelligence operations); BRIAN FReemANTLE, CIA (1988) (attributing CIA excesses to lack
of direction or mlsdirection from the Executive Branch and presidency); JerrrEveJONEs,
supra note 174 (describing how allegations of the CIA's failed operations in Bogota, Co-
lumbia led to an expansion of Intelligence operations); Mawrk ReinLing, Wepek: Tux Sk
crer WAR BeTwern THE FBI anD CIA (1994) (discussing the CIA's efforts to assassinate
Fidel Castro); DAviD Wise, THE AmericAn PoLiCE STATE: THE GOVERNMENT AGAINST THR
ProrLe (1978) (ducrlb‘-ng U.S. domestic Intelligence operations).
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lished a widely read book on the assassination entitled Case Closed.!?
It concludes that Lee Harvey Oswald murdered President Kennedy,
that he did so acting alone, and that there is no evidence of a larger
conspiracy, foreign or domestic.?® That notion of the assassination is
countered by a host of critics that insist on just the opposite.?

The general assumptions the Board holds about what happened
inform how it assesses the value of a particular document to the pub-
lic. If the Board assumes that Oswald murdered the President, and
consequently looks only for information that speaks to his role, it is
likely, on national security grounds, to postpone certain kinds of in-
formation. If the Board assumes that the murder was a conspiracy,
then much of what seems irrelevant to the Oswald explanation may
actually have great currency.?®® The intelligence agencies rely on the

199. PosneR, supra note 6.

200. See id. at 472.

201. Ses, £.g., HarmisoN E, LivingsTong, KiLLinG KenNgpy 282-334 (1995) (arguing that
Posner's book tricked the public with false scholarship); G. Robert Blakey, Murdered by the
MobY: 30 Years Afier the Kmnedy Assassination, This Cass Iin't Closed, Wasu. Post, Nov. 7,
1998, at Cl, ovailable in LEXIS, News Library, Wpost File (arguing that credible scientific
and other evidence points to a consplracy); Jeffrey A, Frank, Who Shot JFK? The 30-Year
Mystery, Wasn. Post, Oct, 21, 1998, Book World, at X4, auailable in LEXIS, News Library,
Wpost File (arguing that Pasner “rarely strays from paths staked out by the Warren Com-
mission” and that the “book ultimately becomes an all-too-transparent brief for the prose-
cution”); Jonathan Kwiwy, Bad News: Your Mother Killed JFK, L.A. TiMES, Nov. 7, 1998, ac 1,
available in LEXIS, News Library, Lat File (contending that Posner "presents only the evi-
dence that supports the case he is trylng to build®),

Posner related that other reactions to his book Included an accusation that he was a
CIA agent, a computer network asking it members to discredit hls book, and demonstra-
tors in front of his hotel. Ses Geoffrey C. Ward, The Most Durable Assassination Theory: Os
wald Did It Alone, N.Y, TiMEs, Nov. 21, 1993, § 7, at 15, available in LEXIS, News Library, Nyt
File (describing the reactions Posner received from his book).

202, The Board adopted a broad definltion of an "assassination record” with juat such
issues in mind. See 96 CF.R. pt 1400 (1995). The pertinent sections dealing with the
scope for interpreting the JFK statute read as follows:

§ 1400.1 ScoPE OF ASSASSINATION RECORD.

(a) An assassinasion record includes, but is not limlted to, all records, public and
private, regardless of how labeled or identified, that document, describe, re-
port on, analyze or interpret activities, persons, or events reasonably related
to the assassination of President John F. Kennedy and invesugations of or
inquiries into the assamination.

(b) An assassination record further Includes, without limiwtion:

(1) All records as defined In Section 3(2) of the JFK Acy

(2) All records collected by or segregated by all Federal, state, and local gov-
ernment agencies in conjuncton with any Investigation or analysis of or
inquiry into the assassination of President Kennedy (for example, any
inra-agency investigation or analyals of or inqulry into the assassination;
any interagency communicadon regarding the assassination; any request
by the House Select Committee on Assassinations to collect documents
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and other materials; or any inter- or intra-agency collection or segrega-

ton of documents and other materials);

(8) Other records or groups of records listed in the Notice of Assassina-
tion Record Designation, as described In § 1400.8 of this chapter.

§ 14002 SCOPE OF ADDITIONAL RECORDS AND INFORMATION.

The term additional records and information Includes:

(a) All documents used by government offices and agencies during their de-
classification review of assassination records as well as all other docu-
ments, indices, and other material (including but not limited to those
that disclose cryptonyms, code names, or other identifiers that appear in
assassination records) that the Assassination Records Review Board (Re-
view Board) has a reasonable basis to belleve may constitute an assassina-
tion record or would assist in the identification, evaluation or
interpretadon of an assassination record, The Review Board will identify
in writing those records and other materials it intends to seek under this
section,

(b) All training manuals, instructional materials, and guldelines created or
used by the agencies in furtherance of their review of assassination
records,

(c) All records, lists, and documents describing the procedure by which the
agencies identified or selected assassination records for review,

(d) Organizatlonal charis of government agencles,

(e) Records necessary and sufficlent to describe the agency's:

(1) Records policies and schedules;

(2) Filing systems and organization;

(8) Storage facilities and locations;

{4) Indexing symbols, marks, codes, insiructions, guldelines, methods,
and procedures;

(5) Search methods and procedures used in the performance of the
agencies’ duties under the JFK Act; and

(6) Reclasaificatlon to a higher jevel, transfer, destruction, or other in-
formation {e.g., theft) regarding the status of assaasination records.

(R Any other record that does not fall within the scope of assassination ree-

ord as described In § 1400.1, bue which has the potential 10 enhance,
enrich, and broaden the historical record of the assassination.
§ 1400.3 SOURCES OF ASSASSINATION RECORDS AND ADDITIONAL RECORDS AND
INFORMATION.
Assassinadon records and additional records and information may be
located at, or under the control of, without limitation:
(a) Agencies, offices, and entities of the executing, legislative, and judlcial
branches of the Federal Government;
(b) Agencies, offices, and entlties of the executive, legisiative, and Judicial
branches of state and iocal governments;
(¢) Record repositories and archives of Federal, state, and local govern-
meng, including presidential libraries;
(d) Record repositories and archives of unlversitics, libraries, historical soci-
eties, and other similar organizations;
(e) Indlviduals who possess such records by virtue of service with a govern-
ment agency, office, or entity;
(f) Persons, including individuals and corporations, who have obtained such
gecords from sources identified in paragraphs (2) through (e) of this
secton;
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theory that Oswald did it and that he did it alone.2*® To support such
a position, they turn, ironically, to the findings of the Warren Com-
mission,?%* a body that in some ways they attempted to deceive. Per-
haps there is no better evidence of the CIA’s attitude than its effort to
sway public opinion abroad in the wake of the release of the Warren
Commission Report®®® As Exhibit Nine makes clear, the CIA used its
substantial resources to just that end.?%® -

There is considerable irony in the CIA's position, both then and
now. Much of the speculation about the murder of President Ken-
nedy has centered on the role of that agency.2°” The only way to sus-
tain its innocence in this matter may well be to fully disclose the
evidence, including selected sources and methods, that will reveal
conclusively that neither it nor some foreign power was behind the
murder.

CONCLUSION

The American public should not rely on the JFK Board to settle
the question of what happened in Dallas and why. That is not the

(g) Persons, including individuals and corporatons, who have themselves
created or have obtained such records from sources other than those
Identified In paragraphs (a) through (e) of this section;

{(h) Federal, state, and local courts where such records are being held under
seal; or

(1) Foreign governmendu,

§ 1400.4 TYPES OF MATERIALS INCLUDED IN SCOPE OF ASSASSINATION RECORD

AND ADDITIONAL RECORDS AND INFORMATION.

The term record In assassination vecord and additional records and informe
tion includes, for purposes of interpreting and implementing the JFK Act:
(8) papers, maps, and other documentary material;

(b) photographs;

(¢) motion pictures;

(d) sound and video recordings;

(e) machine readable information in any form; and

(f) artifacts.

208, Ser Exhibit Nine infra p. 54 (contending that “Oswald would not have been any
sensible person's choice for a co-consplrator”).

204. See id. (advising that In discussing assassination with "politicians and editors,” CIA
personnel polnt out that the Warren Commission "made as thorough an investigation as
humanly possible”).

205. See id.

206, Seeid. (noting that the American public's belief that Oswald did not act alone “is a
matter of concern to the U.S, Government, including (the CIA]").

207. Ses, e.g., PROUTY, suprz note 29 (reviewing the history of troubled relations between
the CIA and President Kennedy); ALAN ]. WEBEXMAN & MiCHAEL CaNFIELD, Cour D'ETAT IN
AMERICA, THE CIA AND THE ASSASSINATION OF JOHN F. KENnEDY (1992) (asking whether Lee
Harvey Oswald was a ClA agemt); JFK, supra note 9.
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Board’s mandate.®*® The Board is not charged with answering the
question of who murdered President Kennedy. It is not running an
investigation; it is, instead, seeking to disclose documents in an age of
open secrets, an age in which we have come to embrace the idea that
openness is to be preferred and that accountability is the touchstone
for public confidence in government.?%?

We are reminded almost daily by the press and media spokesper-
sons that the maintenance of secrets is bad, that openness is good,
and that accountability in all public matters is highly desirable.*'® Full
disclosure is to be preferred over partial; the full truth is better than
something less, and the more we know about what government has
done, is doing, and plans to do, the more secure we will be in our
liberties. Yet, the intelligence community charged with making the
case for secrecy often does so as a matter of routine rooted in tradi
tion.?!! Secrecy in a democracy deserves better; it cannot be an end in
itself, and it certainly cannot be justified simply to obscure the intelli-
gence services that generate much of it in the first place. Such an
approach is ultimately self-defeating, both for the intelligence com-
munity and for the government it serves.

George Bernard Shaw was correct when he argued: “There are
no secrets better kept than the secrets that everybody guesses."?'®
Shaw's words surely describe the approach of the intelligence agen-
cies to the Kennedy assassination. In the absence of disclosure, the
public, goaded by a news-hungry press and an activist research com-
munity, will be left to speculate in sensational ways about the assassina-
tion. Such speculation will continue to have predictably corrosive
consequences.

We should all be stunned that, with countless documents still hid-
den in government filing cabinets, researchers, newspaper reporters,

208. See 44 U.S.C. § 2107(2)(b) (1994) (Idenifying the purpose of the JFK Act a3 estab-
lishing the Prestdent John F, Kennedy Astassination Records Collection of the Natonal
Archlves and Records Administration and requiring “the expeditious public transmission
to the Archivist and publie disclosure of such [assassination] records”).

209. Ss# supra note 14.

210. See, e.g., Weiner, supra note 140 (discussing the CIA's slow release of ius files on the
most important covert actions of the Cold War). The argument in support of openness
and accountability in government is advanced carefully by Norman Dorsen & SterHEN
GiLLers, NoNE or Your Busimess: GOVERNMENT SECRECY IN AMERICA (1974).

211. Se Wald, supm note 128 (observing that, at the Department of Energy, “ldeas are
‘classified at birth,’ or presumed secret until proved otherwise™); see also supra notes 124-
184 and accompanying text,

212, CHrisToPHER MORLEY & Louenia D. EVERETT, FAMILIAR QuoTATIONS: A ColLec
TION OF PASSACES, Prrases aND PROVERBS, TRACED TO THEIR SOURCES IN ANCIENT AND MOD-
RRN LITERATURE BY JOHN BaxtrrrT 720 (12th ed. 1948) (quoting George Bernard Shaw).
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columnists, and movie and TV producers have managed to convey a
broadly held view that the Warren Commission failed and that the
government knows more than it is telling.2'® We should stand in awe
of their capacity to explain the assassination in such breathtaking
terms when so much still remains under lock and key. By breaking
confidences with former informants and disclosing clandestine CIA
and FBI operations, a fuller record will put to the test the most sinister
of all conspiracy theories: that the President was murdered by his own
government. Such a matter cannot be left to chance explanation be-
cause it eats away at the foundation of public confidence in govern-
ment, which neither well-intentioned secrecy nor covert operations
can restore.

What Americans require is a greater sense that they can trust
their government to protect the secrets that are genuinely important.
The government'’s persistent inability to distinguish between what is
vital and what is not®'* lies at the heart of the debate about openness
and secrecy in govermment, the historical verdict on the Kennedy as-
sassination, and the legitimacy of our intelligence services in an admit-
tedly dangerous world.

Americans have been left guessing about the Kennedy assassina-
tion since the Warren Commission issued its report. When everything
is secret, everything is secret—and that is how the intelligence busi-
ness operates.?’® In the case of the Kennedy murder, however, that
strategy has taken a heavy toll, Our task is to accept on a principled
basis the importance of secrets in a democracy and to protect what is
truly valuable and in the public interest to keep secret. Only then will
it be possible to assess whether charges of a conspiracy to murder
President Kennedy are but another example of the virulence of the
national appetite for bogus revelation.

218. Ser supra notes 6-10 and accompanying text,

214. See Wald, supra note 128 (noting that the Department of Energy Is spending $3°

million on a computer program that will make an Initial assessment regarding possible
disclosure of 100 million pages of documents to reduce the number of secret documents to
a manageable quantity for further human assessment).

215, Ses generally MARCHETTI & MARKS, supra note 72, at 370 (concluding that secrecy has
become a “way of life” for U.S. intclligence operations).
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Exursir ONE

- . =
L2 :

S

URGENT  11-26-63  8-05 PM VER
TO  DIRECTOR AND SAC, DALLAS
FROM SAC, HOUSTON . 44-33¢ 3P
JACK LEON RUBY, AKA. LEL HARVEY OZWALD, AKA. DASH
VICTIM. CR. '
ON NOVEMBER TWENTY SIX INSTANT,

.nzpom:u TELEPHONE CONVERSATION HAD WIT

DALLAS ON NOVEMBER TWENTY FIVE
LAST. KNOWN TO INFORMANT FOR A NUMBLR OF YEARS,
1S REPORTED TO BE QUOTE FIXER UNQUOTE AND QUOTE PAY OFF

CONTACT UNGUOTE BETWEEN
DURING PHONE CONVERSATION INFORMANT ASKED

IF SHOOTING OF OSWALD WAS AN ACCIDENT AND SHE REPORTEDLY
sTaTED avote wo, 3 pon=1 THsnk 50 Uvavors. N vas ;
ASKED TVO OR TNREE TIMES IF 1T WAS ACCIDENT AND EACK TIME
SHE SAID IT VA NOT BUT REFUSED TO MAXE FURTHER

STATEMENT OR CLARIFICATION ON PKONE, STATING TO INFORMANT
QUOTE YOU XNOV HOW IT VORKS UNQUOTE. .
END PAGE ONE : ' N

MIIAHHD‘_JMIW

1oV2 6 {963

FBI— DALLAR




34

MARVLAND Law REVIEW [VoL. 56:1

RETER
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PAGE Tuo

wwroruant 1o pRsonaLLY coNTACTVJsLe 1n pauias

»

ON LEGITIMATE BUSINESS ON NOVEMBIR TWENTY SEVEN OR TWENTY

LIGKT, NEXT. HOUSTON WILL EOLLOVW AND REPORT RESULTS OF

CONTACT, .
INFORNANT smn-um NOT COOPERATE WITH BUREAU
AND WILL DENY ANY KNOWLEDCE OF INCIDENT.

" KOusTON momn»s-uor BE INTEAVIEVED AT YHIS TIME
IN ORDER THAT INFORMANT WILL NOT BE COMPROMISED.
END AND ‘ACK

WA ADV SEP
DL HOLD -

8 g-05 PM CST OK FBI DL LJR
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ExHisir Two

/ N

<

URGENT  11-26=63 7«48 PM VBR
T0 q/B}KfETOR AND SAC, DALLAS
FROM'SAC, HOUSTON  44-93% 2P

JACK LEONC%UBY, AKA, LEE MARVEY OSWALD, AXA.
VICTIM, CR. , ) o

)ﬂco.w:m INFL
ON NOVEMEER TWENTY SIX mmnr,txﬁf?
ﬂnspomzn TELEPNONE CONVERSATION HAD umEAx aAe caLL,
HOSTESS, BACKLLOR-S cwﬂnnus ON NOVEMBER TWENTY FIVE
LAST, E:c cm.g YMOWN TO INFORMANT FOR A NUMBER OF YEARS,

IS AEPORTED TO BE_QUOTE FIXER UNQUOTE AND QUOTE PAY OFF
CONTACT UNQUOTE|SETWEEN DALLAS POLICE AND CRIMINAL r:u:nmj
DURING PHONE CONVERSATION INFORMANT ASKEDEC ch.a

I SHOOTING OF OSWALD WAS AN ACCIDENT AND SKE REPORTEDLY
STATED QUOTE NO, J DON=T TMINK SO UNQUOTE. \Mc ¢aLL|vas
ASKED TWC OR THREE TIMES IF IT WAS ACCIDENT AND EACH TIME
SNE SAID 1T WAS NOT BUT REFUSED TO MAKE FURTHER
STATEMENT OR CLARIFICATION ON PHONE, STATING TO INFORMANT
QUOTE YOU KNOY MOY T WORKS UNQUOTE,

DASK

IND PACZ ONE e y ol 3_?7 / '{\l 4

41
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PAGE THO
INFORMANT TO PERSONALLY COHTACT‘EF CALZ‘V“ILE IN DALLAS
ON LEGITIMATE BUSINESS ON NOVEMBER TVENTY SEVEN OR TVINTY
EIGHT, NEXT. HOUSTON WILL FOLLOV AND REPORT RESULTS OF
CONTACT,
INFORMANT srarzslﬁc CA;;]UILL NOT COOPERATE WITH BUREAU
AND VILL DENY ANY KNOYLEDGE OF INCIDENT,

" HousToN chonnznnsiéc ALl NOT BE INTERVIEUED AT THIS TIME
IN ORDER TMAT INFORMANT WILL NOT BE COMPROMISED.
END AND ACK

DL ADV SEP
WA K3=353 Plf OK FBI WA LLD

TU CLR

g
By

[l
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ExHIBIT THREE
S CIA HISTQRICAL REVIZW "30GRAM
A R RELEASE. AS SAivii(Z€D e

wrimnat]
> 1]

43

CLASSIRED MESSAGE  'DATE 29 NOVEMBER 1963

Y COMMO SOONE- =
m”‘""} CHRONO (DUMMY) aatemeATion RS gSVEmbActivitles
DEFERRED 3od . PRIORMY | T [T . b
ROUTINE Mm"ﬂ@ e -
' , (F G
%  PRITY DIR INFO,  CTEMEXD o

2 Ewur GPFLOOR x.cxurnwl _DUP OF-
o ' NO NIGHT ACTION : | 264 . é(né

1. A8 HUS AWARE, STATION'IEOUBI%AGENTS HAVE NOT MAD
MEETINGS WITH SOVS SINCE ASSASSINATION. THIS PRINCIPALLY DUE
FACT THAT PRIOR 22 NOV THE SOV5 SCHEDULXD FUTURE SESSJONS FOR
PERIOD BEGINNING CIR.C DEC]ALSO DUE FACTOR THAT ONE AGENT

E—UINNET-I) OuUT OF TOUCH WITH 50V C/EAND THAT ANOTHER AGENT

Eumx.:-l) ourT or covmmﬂ
dutgmfd me*mq dimes

2 ummn- ILL HAVE MEETING 8OV O [Lir EASE-1]
esigna ted meghing toves denguated w-ehnq
MAS MEET , . Lxs'rpxn ABOUT .4 . WILL HAVE uxwzl-:lluzm
dusignated
) 80OV EARL A + HAVE sr:uru‘uw ADVISED RS RE

STATION'S PROPOSAL RE un:nﬂmznm WITH 50V,
3, REQUEST INSTRUCTIONS ON WHAT TACTIC OR ELICITATION
EFFORT IF ANY THAT|DOUBLE FHOULD MAKE,

4. ALSO RIQUEST SIMILAR INSTRUCTIONS RE STATION'S 8OV
[_ACCB{S}\GENTSEJCMV!]ANDECU!‘!‘ﬂE@AﬂNY MAY ALSO HAVE

K cGGNUONATl NG OF| i

SEORBS )
AUTHENTICATING OPFICER CLASBIFICATION RELEASING OrhCER

el le e
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el 1304 ™
- ORIG. i .
ﬁm CLASSIFED MESSAGE gate:
\" R A v N an 2
S DISTRY e )
AT
Page 2. ~r
DEFERRED PRIORITY | MM (o e
OPERAHONAL | wm
ROVUTINE _ IMMEDIATE .
o 7164
T INFO. CitE A
@ “wgER———
Re OPPORTUNITY MEET SOVE IF STATION WANTS,
END OF M5G
-
COORDINATING OFFICEAS
AVTHENRCATING oPPICER CLNEDESEN ) | ARLEASINGEIFEn
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ExuisiT Four

w 1 - ¥r, Bedaont.

L ST 1 - Mr, Bullivan

e :-'HED S eT 3 = Nr. Malley
T SHOWH, . 3 = My, Branigan
$

ol BT

Bounuo 5o Loo Bankin
~ Oo\m- 1

/ 200 uylhﬁ Avérue, b’imai

¥asbington, D. C. !
Dear Mr, Rankin:

Tharouch a confidontisl msoures vhich bas furnisked
reliadble information in <43 muat, wo hove boon advimed of
somo statoments made by T-Iol thra, Cuban ma tor,
‘concarning tho sEozs6l.. ation of Prezidsn: Boznedy! .

In sonmdtion with these piataz:. @3 of catn, a
. your attention ir _.alled tu the apoach cacu . Castrv on .
 Vovonber 27, t" 't,; 4o Havans, Cuba, during - ‘sh Caotro made
siniliar snto" 2 conmnl.u thif mattor. -.u pertinent
portions of T . .pneh gre ot -out in the report of ;s:m
Agent Jameg 5. 0'Connox d Hay 8, 1984, nt mm. 1ds,
beginning ox ;age 30, W

ALAULT

Iq4d
HOOU SKIQYIU-RIIY .

N

x
£
r t our sourde, Castro = Mmd E
hl . -
M Elte have u’::mc: le in Moxico gave ul‘ﬁgsm
"’:unnpo Mud)utedmmomtoﬂnmto
§[ their vubmy (uncartain whether he mesns Calror-Rudsian.
5- Egbnecy),” Csstre forthor related, "Pirst of all, =cbdody ever
goad that way for a viea, ““Sogond, 4t costs money t¢ go that
daistance, EHe (Czwald) stormod mto ths embassy, dewanded the
visa, and vhen 1t wea rofuded to him, hsnded oUY nym. e
. going to kill huody for this,'" Castro is h
connnud and ssked, "What -is your governnme:
%" and o cuhf.ad, Tt

T-l-n
ﬁ ~ wﬂh&u;od that CabteG's lpo«...l 110
rm-—m bose Cestro and his mon. allegedly madi
S under 8 cogdltxou viih a sintlar rifle and teleSyglL
ST NOTB: Ses memo nuu-cnﬁ\r
—— Oewald, Inte

0

! JAlm:b 11 JUN 18 1964
‘r.‘,.;...... )mm-l'-ﬂ mwﬂ

T vt s st o e S ——_ : Bl P REPROAISE DL, ¥
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Bonorable J, lee Rankin

ts Caatyo is said to have expreased the oocnclusion that
oould not have fiyed tires tines in sucoession and o

Bit the tavget with the telescopic might in the nvailabls tinme,
that do would have hesdel two othar men in order for the thres
Shots to have baen firved in the tine iaterval, The wourve :
commonted that on te basis of Castro's remarks, it was olear
that his beliofo vere based on theory as a result of Cuban
sxperiments and not on any firsthand iaformaticn in Cagtro's
possession, In this connesctien, it should be noted that the
TO1 laboratory firearns experts made tosts and determiped that
threo shots 0ould be fired with ths kipgd of rifle and sight
used by Oswald ia the five to six seconds which wers availladls,
The laboratery moted, however, tha did not begin /’\

" until after the 2iring ol the 2irst

It will be noted that ths inforstiof furnished by
our gource at this time as daving coms fram Castro 18 consist-
eont with mnd suhotantially the ssns as that which Sppoars ia

Cagtro's @ Tf of Hovenbor. 37, 1883, .and which is referred
€0 aAbove, R

Tuis additiona) material 48 sst forth for the ’
Commimsion's irnZormation snd furtheor action iz contenplated
By this Bures. corooraing 1*.3 '

Sincerely yours,

; J. Edgat Reover
NOTE: (contiqund) . »
This letter im clasmified ™op Bearet™ in view of the mature

of our #ource, the d4isclosure of which would ssriously danage -
asticssl defanse interests.0 ' '
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ExHisiT Frve
- ' -\ ' |
" ouer"BIKCH O'NEAL ’ i .
g C/CLI8IG gtk @ el
oY g 5367 [) WO INDEX C
SATE T 23 NQV g8 O HL N €3 ALE No. _ Y o :':"-.
™ 1 MEXICO CITY &w . 233‘55"93 AALL
o .
oMt DIRECTOR ] " "
. i r v b -~
conss C1/8t . , = .
oo - } . ROUTNY
e ¢ OC1, 065!. 0P, AODP cifors, CI/1C 2, FI,'SR°T, W T, .
y 8% IMMEDIATE -

ELEASE AS SANITIZED
1985

REY: MEXI 6453 (IN 36017PK |

©  DOGDIATE MEXT W N "'Wmﬂﬁﬂlf 8488 5

: 1
1. IMPORTANT YOU RWEW LIENVOY TAPES AND

TMNBGRX.‘PT ‘!NCE Y SIPT!MDIR 1‘0 DOOA“ ALL MATBR!AL

POSSIBLY PERTINENT TO SUB.TEG'I.' Rtr

z. msm’.rcu SOONEST !Y BPEG!AL covamn. STAFFER IF

NEGESSABY. FULL TFANSGIDTB AND ORIOINAL ‘X‘.APEB !.F

AVAILABLEJALL PERTINENT MATERIAL.

3. [:BE ORIGINAL TAPES AVAM!LE 7.]

[_eummu AaviewW

g APR

SLLGSMPORT (L BY.RL0A28

" END OF MESSAGE

CS Comment: »Reportad that on 1 October 63, an American male who said
hiz nams was Les OlWlld was at the Soviet Embasey in Mexice Clty,

Document Number ‘}Lﬁ-’

-y -~

 20j-p$9 L4
2Bttt

V.

! < for FOIA Review od  APR176
D:ago-s-4( BNV
Gicogg T sce
£FAS0
~ : )7 /3{
¢ RELLABING OFPFIEEA L ""““‘ "‘"'“’ ""‘ ' E‘I‘% aTINE
Vall : 3 iy LU .
REPRODUCTION BY OTHER THAN YHE cssume ICE 13 ruonreo. o r, > Ceer No

\F,"
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ExHIBIT Six

1A HISTORICAL- REVIEW ‘PROGRAM "
RELEASE AS SANITIZED

~ 198

7‘*””35’5‘07
L

e O

BUMMARY of Relevant Information an lee Harvey OSMALD at O'TOQE wgmau
e =
i

e — £
b3t 2 Novesder 1563. “% V
s s — e (0)

Ll-.ﬁvb-— -

1. Qur first infermsticn an OSWALD came m-E'nmm
operationlin Mexico City snd wns cabled 4u om 9 Ootoder 3953. It
Tavealsd that cu 1 October 1963 Lee OSWALD hsd beea 1n touch there
vith Boviet Ocosul Valery KOSTIXOV about s telegnem vhieh the
Soviet Exdbeasy vas supposed %o seud oo him to the Soviet Eadassy o
Washingtun. The dats showed that OSVALD hed alyo besn at the Soviet
Exbagsy oo 28 Septexber. Truces shoved CSWALD was a former U, S.
dafeotor to the USGR add o 10 Ogtober CIA Headquarters notified the
- TBI, State snd tha Navy {OSWALD had been o Marine). Our Mexico Station
was tald 4o pass itz informaticn on OSUALD to the Mexico City officen
of the FBI, the Immigratiod and Naturalisation Gervize apd the Embussy.
Sices our Agency is Dot suppesed tO lavestigate U. §. citizdas sbrosd
vithout spocial requast, ve d4id nothing further oo the wase.

" 2. After the sasassisaticn of Prasidect Kemnedy on 22 Novesber,
Nexico Station, vhich immedlstely Teoullel its esrlier xeport on CSWAID
ant eadled us Sdout i:%, ‘began researchipg All fts f£iles azd Tecords for
reports vhich might relate to him. It turned up piotures of & man
Believed to b USWALD entering the Boviet abd Cubsn Bndessies on

Docwment Mamber V30— I
APR 976
\

for FOIA Review o

various days in Octcber, including 1 October, dut vhen scme of these
pictures were sent to the FBI in Dallas they proved to be scmmone cther

L2
SR | RECORD /™Y

CONGUCTED ON
E—imprat oL gY 2L LAUE

o\~ 289 ads

b fov 63
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thab OOWALD. Mexteo Station hag, to date;, found so piatuves of
QAWALD entering the Soviet or Ouban Rwdamsy.

3. The smarach did revesl wore data teahnical opmumj
hovever, This iuformation, wvbich comes in in grest masses, bad pot
been previously associated with OIVALD decawse his neme 1s not
aotually mantioned in 1, tut the mubject matter shovs it 1p sdout
bi, [-'_na our expert momitor says the voice is {demticml with the
volee of 1 October imova to de M'lj

h. This MhorEumugwwun eovers & roupdsredin of
telephione calls and visits which OBWALD made to the Soviet and Cudbsn
Enbassien in Mexico City Detween 27 Beptwmber and 3 Octcber 1563,

This has bees mgpleaented by reports on dia traved {n asd eut of Maxice

obtained by the U. 8. Coosulete in the Dordor sova of Muevo Laredo from
Maxionn Tmmigraticn Servias racords,

5. In brief, all this information shovs that lee Uarvey OSWALD
antered Mexico {apparently dy car) at Nuevo Laredo on 26 Septesbder
1963, claiming he wvne & photograpber, living (u Nev Oricsns snd bowrd
for Nexico City. On 27 Sertesber he was {1 Maxico City phouing tbe
Boviet Egbassy to ssk £or a vise s0 he eqt?u @0 to Odeeea, USSR. Oe
23 Sapteuder, he vas at the Oudan Ixbassy, snd Silvia IXRAN, a Nexican
Reployee of the Quban Rrbassy, telephomed the Soviet Ewbasey sbéut his
problem. T4 seems that OSVALD (vhose name is not manticoed) wanted o

Cubaz trensit visa so he oculd go tO Ouba and wait there for & Joviet

Z

e oy — ——— 1 — e g

e

49
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] . LAL Rivenaty € fuoist
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-3~
u--nzampuﬂt bim 804 his vifo to go cu to the Boviet
Unfon. Sikvia DURAN ssked sssureace that the Russians would st
Bin tbe vise. A vhide lster & Soviet official calls Bilvis DURAN
bagk and explains that the vise spplicant bad been dealing vith
the Soviet Ccusulate in Washington sbout the ssame metter and that
they could not De sure that he vould ever get the Soviet viss.
The Sorist official IAMi that whe sppilosnt bmd » letter showing
he Deloaged 40 kn orgoiestien in favor of Oiba. Silvia DURAY snd
4he Soriet official agree to table the mstter.

6. 0o 26 Goptember 1963, CBWALD again vinits the Ovbso Exbessy
sol talks %o Silvia DURAN sbout the same matter, ead she phoues the
Saovies Bxbassy. OSWAILD also talks to a Saviet official an her phone
snd says he wvill came t0 the Soviet Inbassy snd give bim vhat 1s
spparently & forvarding sddrass where be coa be reached. Thare 16
scus hint this address may de in Cubda,

7. On’'l Octaber, OSMALD has his phome conversation \d.;h Boviet
Conswl KOBTINOY sbout his viss, and oo the same day, OSWALD phcnes
the Soviet Miditery Attache svout fbe saRe matter. 7Tha Military Attache
gives hin tbe mumber of the Cansul. Fizally, an 3} Octodar, OSWALD
phemad t38 MSAitery Attache again szd tried to talk about & viss, dut
the NUlitary Attaghe agmin referTed him to the Consul abd give him’
the right phoae muaber.

8. That same day, ) October 1963, OSWALD areve back Loto the
United Btates at the Musve Lareds-laredo, Texas crussing point. Ha

$olign
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- he
had treavalled on a Mexican Tourist Card in lieu of pessport.
9. Oo 23 Fovexber 1963, Maxicsn mmzu-.[
and vho bad toticed the swre of
Lee OSWALD in it, lﬂ'l'lm B8fivia DURAN and her husband and gtcmpnd
them. 8he confirmed the information given xbove, paying that lee
OSWALD had professed t0 be & Communist snd su admivey of &‘xwo. 8be
aud her bushand ave deing hald ingommmnicado and their arrest vill
act be made MB0Wn, Tor the time delng.
10, Cdservation oF the Sovier and Cuban Mu‘ltel in Mexico
and of their prinaipal intelligence officers, including KOSTIXOV,
since the ssssssioation of President Kennedy, 'nyEm technien) nﬂ
physical surveillanca, shovs nothing waususl.
11, Marican Preaident Lopez Mateos is avaxe of this m{
j He will doudtless aupport any
further polics sction vhick 13 neceszary.

y



52 MAaARYLAND Law Review [VoL. 56:1

ExHIBIT SEVEN

by -
, THE POREIGN SERVICE g
. or TME
: UNITED STATES OF AMENCA™ ™

American Embassy
Paris 8, ¥raace

. Date: ootober 12, 1960 . ‘

To: Director, FBI (1Q5~Q@KS5) GECRET .

M Prow: Legat, Pu'él (105-1067) - (
ST e el faw el |

Declas .
- k:7&°ﬂ 0ave
Re Paris letter 9/27/60. .

g

ATSIFIED
\R %
19l

EXCE , 5TIE SHOWH
QTIERRL SE

samiEdSE oS R

i INFORYATLON LiNkA (HED
CLAS

_ —rin b g

Duehantit bratioy LW
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ExHipIiT EICHT

THE FOREIGN EERVICE
OF THE
UNITRD STATES OF AMERICA

American BErhassy
e : Paris 8, Prante
\s, y

Datet October 12, 1560 _ f,’fﬁ'[‘;@'-'@\ua% Pay: e
To: Direotor, FBEI ‘;i %55, ...... .'.' :

M Prom: ~  Lleget, Paris  (105-1067) .,
Subject: LRE HARVB&POSHALD e J50

INTERNAL SRCURITY = R

Re Faris letter 9/27/60,

The 3wiss Feder lice furmiszhed the follewing
report on Oetober 1, 1960 u)

The lnvuugltio t the "Albert Schweitzer
c L.loont Urve _ﬁ.g.ﬁu.d n fZETIARE, TaYesled thet
‘.ﬁfxéﬁhﬁﬁim 1s plapned sathandanss_at this
aohiool for tho oodurss beginning iA th 1959, Inquiry
] 60lTege revealed LHat he o
the proaent tims. He had originslly written a letter from
0960V cating his intention to attend Shere. A letter
whioh was addressed to him at this address by his mother
was returned to her since his wheresbouts are unknown to the
ocollege, The Swias Federal Polios amdvized thul it 18 un)ikely
that he would have attended the course under a different
nems, w?a Swiss Pederal Pollce advised that
Fall 0 sommenge . _Vctobe

A0l _Lhat it 1.
¥ : e present &me. Mﬂﬂr\; .
ge_mﬂuumsﬂW hadiho 18 ragiat
or the courses beginning Oc¢tphar 2, (7% R A,~J.‘
The Swiss Feds

T
) , ST 0]
\ R;Jc | CuRG A o 0L 5 Ju

——— ———— A
€ = Bureau s W
1 = Paris TN mx.’.ba"
t(i\;l;mn ’
Tae e
AT SR AANEL

-

e _Aadvise
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1. Qur Comcern. Trom the day of President Xendedy's sssssaination on,
there bas besn speculstion sbout the respynsibility for hie murder. Although
thia was stemmed for s time Ly the Warren Cosmission repert (whieh sppeured at
the end of September 196h), verlous writers Bare now had tise to mcan the -
CommiseSon’'s publisbed raport and documents for nev pretexts for questicniug,
and there hag Veen a pav wave of books sad articles eriticizing the Comission's
findings. In mot oages the critice have mpaculated as to the existemae of escae
Xind of conspiracy, and often they bava 1apiied thet tha Commisaien 1taels was
involved. Presomably ag & rosult of the fnoreasing challeage to the Warzen
Comnnisaion's Report, a public opinfon poll recently (mdfspres tEat UGf of the
dnericas pudlie Jid mot think that Osvald acted alana, while more than half of
those polled thought that the Commission had left pome quustions unresolved.
Doubtless polle abroad vould show sinilar, or possidly more advarse, results.

. 2. Thia trend of opinion is a mattdr of concern to the U.E. governmment,
fnoluding owr organlsasion. The mewbers of the Warren Commioslon wert maturally
chosen oy thelp integrity, experience, and prowinencc. They represented doth
RAIOP Dartiss, wnd they and their staff wers deliderately drwwn froa all ssgtious
of the country, Just decause of the stending of the Commiesfoners, efforts %o .
imNCE $heir rectitude and wisdom tend to e¢mst Goubt on the whole leadarship of
Aserican scslety. Morecver, therv svems to be 87 increasiog tendency to hint,
thet President Johnseu himgelf, ag the enw parson who might e sald to have
benarited, vas {u scow way responsible for the assassimation, Innwendo of

fuch sericuynnes sffects not only the individual concerned, bt also tbe vdole
reputation of the Amcrican govermacnt. Our organisation itselr is Airectly
inyolyed: among other facts, ve gootriduted inforeation to the inwvestigetion.
Cosspizacy theories have frequently throwm suspiefon on our qrganitatien, for
oxanple by ralsely alleging that Lee Harvey Osvald vorked for us. The aim of

=

Countering Eriticlem of the Varren xoport e ()
W R - TG m:—o,: —
‘ Dosument Nymber 3.935.:.960

™ this Alsputch Is to provide material for esunvering and aiscrediting the clalms
, of the aopapirsey thaoriste, so ad o inkidit the circulation of wuch odlaiws in
othar oountries. Background {nformation iy supplied 1m a claastified Bection mnd
in e nusber of uzclusnifled attachments.
3, .Action, We do pot recommend that dlscuesion of the masmasination quen-
[~ ti0m be {nftieted wharv 1t 4n zot already Saking plage. Where dlscuasion is )
active, hovever, addresseas ars requested: _,Q
CRTY & 2 010208 1P
Loboie A AT S, 159 WPV W —
9 sttachnamta h/v XY W/3/67 a%
A - gECRET ™ ”%ﬂmm
8 - Unclassirsed BEARZRY NEIDED o o
c'imnurmn
o R RSN
P/G. 863l
COORDINATING
Ty Tt ” RN UL
) )
: ted
AY/CA ! " *0berdiantsd in dralt
T inated in draft
¥E/COPS "I\ i tad 1n Araft
p e G matad {n
wﬂ.c:.u Coordinated {n graft
. RELERNG
WICT | pavk - [} ’l
c/ch P (e €

PR

teol

2 53 var recviove somion.
. ' ooy raa

W\
DISPATCH




1997]

THE NATIONAL APPETITE FOR BOGUS REVELATION

v

h g

“ . . 4“» .
cul‘ﬂﬁ ﬁmnw

CONTINUATION OF
DIIpATGR " © 20 54T

a. To dlsouss the pudliefty prodles with lieison snd fyiendly elits cemtucte
(ewpeasully politiaisss and editors), peintizg out thet the Verzen Commdpesien
uade s thorough az investigation ss humanly pospible, that the charges of the
orjt{en ars vithowt pericus foundation, and thas furtler speculative disosussion
only pluys into $he Rands of the cpposition. Point out also that payts of the
ecnapireay talk sppesr b0 ba dalideratsly genmaratad by Comaunlst propagandists,
Urge them 0 use t2ei> influence to dlsgourage unfsundad and irrespousible
speculation.

b. To employ propagadida assetd to ansver and refuts the attacks of the

arivics. Book revievs and festure articles ave particularly appropriate for
this purpose. The umalusoifried ntnm::n to this guidepce ahonld provide
wseful bagkgroubd material for passage assets. Our play showld poiat out,

as appiicadle, that the oritice m.?t) vwdded to theories sdopted defore the
evidance vas in, (11) politically interested, (111) finencially Saterested, (iv)
hasty snd inaceurete ip their research, or (v) infatuated vith their own theories.
In the course of discurslons of the vhole pheicmenct of ariticiss, » gaeful :
strategy way be to mingle out Eprtefn’s theory for attask, uiing the attaahed
Fleteher Knedel article and Spectator piece for Background, (Although Nerk
Lena's book {3 mush less womvinaing thsn Epstein's and acwaw off Dodly vhere
contested by knoviedgestle eritics, 4t 4s also much moye 4iffieult to snaver

a5 & vhola, a8 one becomes lost in o morass of usrelsted detalls,)

b, In private or medin disruseion not directed at any particular vritsr, or

in etsaoking publigations vhich may de yet forthooning, the folloving arguments
should de waeful:

.- H ggni&ga! Bev evidenge has emergod which tue Commiasicn did mot
consider. sssassination is sometimes ccapared {e.g., by Jomchin Joesten
snd Bartrand Russell) with the Dreyfus case; hovever, unlike that case, the
attacks on the Varren Covmission have produced no nev evidengs, be swv ewlprits
2ave Dyen comvineingly Ldentiried, mnd there 1is mo agreewsmt wnong the arities.
(A detter parallel, though an inperfect one, night be vith the Reichstag fire
of 1933, vhish some ccmpetent higtorians (Pri¢xz Todias, A.J.P. Tayler, D.C. Hatt)
nev Yalieve wus set by Van der Ludde ou his own initintive, vithous scting for
eithey Naxis or Compunists; the Masis tried to pin the dleme on the Communists,
But the latter have been muck wore successful in convingliag the wordd that the
Nasie vere 40 blame.

%, Critics usually overvalue particular {tsas azmd ignore etders. ' They %end . .
to plsce more smphesis on the resollections of jmdividusl sysvitmesses (vhich
are less reliadle and mere divergent -- udd Datice offer sore hand-holds fox
eriticim) and lves on ballistis, autopsy, and photogrmphic wvidenge. A close
exsmination of the Commirsion’s records will wsually shov that the conflicting
Cyevitneos ACCOVRTS AXe qUOtEd OUt Of CORTEXT, or Vere fiscarded Yy tha Commige
sion for good and auffioient reason.

9. Cempiracy on the large acala oftan suggestad would be ({xpossidlie to con-
esal {n the United States, azp. sinae informants could expect to receiwe large
rayalties, ste. Nete that Rodert Kennedy, AStorney General at the time and

John 7. Kennedy's byother, would Te the laat man to overlock or ccaded) any
oonspiracy. And as ode reviewer pointed out, Coagresswan Oerald R, Ford would
hardly bsve beld Alr Songus for the sake of the Democratic aduministretion, end
Senetor Mussell would have had eviry pelitioal interest in exposing any misdeads
on the puxt of Chief Justice Warren. A conspiretor moreover vould hardly ehoose

K s lovation for e shooting vhere so muoch depended om cooditions Leyond hia eonw

tyol: tha route, tie apesd of the cars, the moving taxrget, the risk that the

assessin would be 4ievoverel. A group of wedlidy ccompirators sould Mawe

arrenged muak more sesure conditicus. .

4. Orities have ofted Desn euticed by u form of intellactudl pride: they
1ight on sote theory and M)l 4n dove with {t; thay alao gooff at ths Commis-
sion because it Qid not alvways ansver ewvery question with a flut declsion one
way or tha other. Agtually, the meke~up of the Commiasion and ita staff vas
on exaellent Aafeguard againgt over-~gosmitnent to any one theory, er against
the 1111eit transfermation of prodabllities into certainties,
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o, Osvald would cot haye bues aay senaible psraon's cholce Loy a co~
coudpirator, Ee was A "loner,” mixed-up, of questiomadle reliadility
end as unknovn quantity %o any professional intelligence servioe,

£, Aw to charges that the Comimaion's ryeport vas a rush job, It cmerged
thyee manths ufter the Gewdline origiaally set. But to the Sagrea that
tht Commimpion tried to speed up Lts reporting, this vas largely &us to

the pressure of frreeponsidle spequlation alresdy agpeuring, in some geses
ooming from the wamt eritice who, refueing %0 admit thair errors, are nov
putting out nev ordticisms. "

€. Ouch vague accusstiond as thet "more then ten pecple have dled mysteri-
sualy" cah alvays bde explained in scae pore mptuxsl way: e.g., the indd-
viduals concayned have for the most part died of meturml causes; the Com-
misaion stafr questicned ¥I8 witpesses (the PBI intervieved fur morw
pecpla, oonfueting 23,000 intexvyiews aad ;ﬂntlrdnl), wnd in sued s
large group, a certain nvaber of deaths are to e expected. (When Pemn
Jones, ons of the originators of the "ten aysteriouws dceths” line, ap-
pesred on television, it emerged thet twvo of the desths on hie list were
from heapt attaaks, one fyem cancer, one waz froa a headwem collislcn ca
a bridge, wzd o4e ocdWrred vhas & drivay 4rifted {nto s bridge abutment )

5. Vhere possidle, coumter mpeculaticn by enceuraginmg refersncs to the
Comalssion's Neport itzelf. Open-ainded foreign resders should still de
impressed by the cerv, thoraughoess, objvetivity and speed with vhich she Com-
Nisstien vorked. Reviewers of other books might be snzouraged to wdd to their
account the 1dea that, checkis2 back wvith tha Report itself, they found i Sar
superior tc tha work of itz eritics.
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