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HISS v. JUSTICE
DEPARTMENT
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Southern District of New York

ALGER HISS and WILLIAM A. REU-
BEN v. THE DEPARTMENT OF JUS-
TICE, THE FEDERAL BUREAU OF IN-
VESTIGATION, THE CENTRAL IN-
TELLIGENCE AGENCY, UNITED
STATES ATTORNEY FOR THE
SOUTHERN DISTRICT OF NEW
YORK, THE DEPARTMENT OF STATE,
and THE UNITED STATES OF AMERI-
CA, No. 76 Civ. 4672, October 20, 1977

NEWSGATHERING

Statutory right of access — Freedom
of Information Act — Scope of ex-
. emptions (§44.105)

estraints on access to information —
Privacy (§50.15)

Central Intelligence Agency documents
containing frank evaluations of former Of-
fice of Strategic Services employee's char-
acter and qualifications, his performance
during employment with OSS, and his
physical health, are exempt from disclo-

sure, in Alger Hiss' Freedom of Informa-_

tion Act lawsuit auﬂging that disputed ma-
terial would provide “‘complete picture”
of government's conduct of “Hiss case,”
under exemption (b)(6) of Act, 5 U.S.C.
Section 552(b)(6). as personnel and medi-
cal files whose disclosure would constitute
clearly unwarranted invasion of personal

privacy.

Freedom of Information Act lawsuit in
which Alger Hiss seeks Central Intel-
ligence Agency documents concerning
former employee of Office of Strategic
Services and in which Hiss alleges that dis-
puted material would provide “‘complete
picture” of government's conduct of *Hiss
case.” Before court on defendant’s motion
for summary judgment.

Granted.

K. Randlett Walster, of Rabinowitz,
Boudin & Standard, New York, N.Y., for
plaintifTs,

Full Text of Opinion
OWEN, District Judge

This is an action under the Freedom ol
Information Act (FOIA), as amended, 5

U.5.C. §552, seeking disclosure of ninety-
four documents identified by defendant
CIA as responsive to plaintiffs’ FOIA
request of October 20, 1975. Defendant
has refused to release the requested mate-
rial, claiming that it is protected by several
of the nine exemptions from disclosure
listed in the FOIA. Before me now isa mot-
ion by defendant for summary judgment.

All the documents in question relate to
one Horace W. Schmahl, a private investi-
gator. Between October 1948 and Febru-
ary 1949, Schmahl was employed by
Debevoise, Plimpton & McLean, the law
firm retained by Alger Hiss in connection
with his investigation by the House Un-
American Activities Committee. Prior to
his cmglaymem by the Hiss defense,
Schmahl had worked as a translator for the
Foreign Broadcasting Intelligence Serv-
ice, the United States Department of Jus-
tice, and the War Department. During
World War II he served in Army Military
Intelligence and the Office of Strategic
Services (0SS).

Plaintiffs have obtained material from
the FBI which indicates that while he was
engaged by Debevoise, Plimpton &
McLean, Schmahl volunteered mmforma-
tion on the Hiss case to the FBI (Pruitt Affi-
davit §7,8). Plaintiffs contend that disclo-
sure of the ninety-four documents held by
the CIA, eighty-one of which predate Oc-
tober 1948, will detail Schmahl's relation-
ship with government intelligence agen-
cies and provide insight into the govern-
ment’s handling of the Hiss case,

Although the CIA cites six different ex-
emptions in its refusal to disclose the re-
quested documents, claiming multiple ex-
emptions for most, [am able to resolve the
motion by rulinE solely on the applicability
of Exemption (b)(6), which is claimed for
each of the ninety-four documents. This
course of action is further suggested by the
fact that plaintiffs have substantially
withdrawn their request, for material
claimed as exempt under (b)(1), (b)(2) and
(b)(3), and urge that the documents
claimed 'as exempt under (b)(7)(c) and
(b)(7)(d) be analyzed in part according to
the standards of Exem}plion (b)(6) (plain-
tiffs’ memorandum of law, pp. 21, 25-29).

This court recognizes that the intent of
Congress in passing the FOIA was to
“pierce the veil of administrative secrecy
and 1o apen agency action to the light of
fuhlic scrutiny.” Rosev. Department of the Air

‘orce, 495 F.2d 261, 263 (2d Cir. 1974),
aff'd, 425 U.S. 352 (1976). 'This policy of
isclosure was reallirmed by Congress in
its 1974 amendments to the FOIA, which
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provide [or the release of reasonably seg-
regable portions of otherwise exempt
documents, and authorize District Courts
to inspect documents in camera and make a
de novn determination as to whether they
are being properly withheld. 5 U.S.C.
§8552(a)(4)(B) & (b). |

The mandate to disclose is qualified by
nine exemptions which protect documents
of a highly sensitive nature, such as those

ertaining to national security matters or
internal rules and practices of an agency.
Exemption (b)(6) covers “personnel and
medical files and similar files the disclo-
sure of which would constitute a clearly
unwarranted inv@gicn of personal priva-
cy.”

In its careful analysis of Exemption
(b)(6) in Getman v. N.L.R.B., 450 F.2d 670
(D.C. Cir, 1971), the Court of Appeals for
the District of Columbia notes that it is
unique among the exemptions enumerat-
ed in §552 (b) because it calls for the court
to exercise its discretion by balancing the
interests of the parties, i.e., the public's
right to governmental information against
the right of personal privacy of affected in-
dividuals. Footnote 10 in Getman states in
part:

Any discretionary balancing of compet-

ing interests will necessanly be incon-

sistent with the purpose of the Act to
give agencies, and courts as well, defini-
tive guidelines in setting information
policies . . . . But Exemption (6), by its
explicit language, calls for such balanc-
ing and must therefore be viewed as an
exccgtion to the general thrust of the
Act. S. Rep., at 9, explains:

“The phrase ‘clearly unwarranted
invasion of personal rrivacy' enun-
ciates a policy that will involve a bal-
ancing of interests between the pro-
tection of an individual’s private af-
fairs from unnecessary public scruti-
ny, and the preservation of the
public's right to governmental infor-
mation. The application of this policy
should lend itself particularly to those
Government agencies where persons
are required to submit 'vast amounts
of personal data usually for limited
purposes. * * *"

In carrrn out the balancing process
required by Exemption (b)(6), this Court
must first determine whether release of
these documents would constitute an inva-
sion of privacy, and if so, how serious an
invasion. Secondly, I must consider the

ublic interest purpose asserted for re-
ease and whether the information is avail-

able [rom other sources. Rural Housing Al-
liance v. United States Department of Agncul-
ture, 498 F.2d 73, 77 (D.C. Cir. 1974); Wine
11abby USA Inc. v. United Stales Internal Reve-
nue Service, 502 F.2d 133 (3d Cir. 1974);
Campbell v. United Siates Civil Service Commis-
sion, 539 F.2d 58 (10th Cir. 1976). The
statutory language “clearly unwarranted”

-and judicial construction of this exemp-

tion instructs courts to tilt the balance in
favor ol disclosure, Getman, supra, 450 F.2d
at 674; Department of the Air Forcev. Rose, 425
U.5. 352 (1976).

Having read the brief summary of each
document in the affidavit of Gene F. Wil-
son, and the supporting affidavits of
Messrs. Bn'ggs and Gambino, I find that
the great majority of these documents con-
tain information of a personal nature, the
disclosure of which would be embar-
rassing Lo Schmahl. Aﬁproximale]y thirty
documents concern Schmahl's application
to the OSS, his assignments within that or-
ganization, and memoranda between OS5
employees regarding a security investiga-
tion of Schmahl.! Six documents refer to
an administrative  matter  involving
Schmahl and an “incident” involving
Schmahl and other OSS trainees.2 Other
documents concern Schmahl’s medical
status;? his interest in employment with
the CIA;? and the investigation of some of
his associates by the OS5.2 About fifteen
documents are letters of recommendation
or introduction, and background reports,
from Schmahl's employers previous to the
0Ss.6

It is only reasonable to believe that
much of the above described material con-
tains frank evaluations of Schmahl’s char-
acter and qualifications, his performance
with the O%S. and his physical health. As
such, its disclosure would be a serious in-
vasion of privacy, and could only be
Jjustified byan overridinipublic interestin
the information sought by plaintiffs. Even
the few documents which do not pose a se-
rious threat to Schmahl's privacy are pro-
tected absent a showing of at least minimal
publicinterest in their disclosure. I am not
persuaded thatany such publicinterest ex-
ISts.

| Documents 2-9, 12, 13, 25, 41, 42, 45, 54,
55, 57, 59, 60, 65-69, 72, 75, 78, 88, 44,24,

? Documents 14-16, 20.22

3 Documents 19, 28-31

4 Documents 33-36, 47,48

5 Documents 56, 58, 61-63, 70. 73, 74,76

& Documents 71, 77, 79, 80-86,90-94
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The arguments advanced by plaintiffs in
support of a publicinterest in tEe request-
ed documents are vague and conclusory.
Plaintiffs contend that relcase of the dis-
puted material would reveal the nature
and extent of Schmahl's ties with govern-
ment intelligence agencies, providing “a
complete picture of the government's con-
duct of the Hiss case;"" and would also help
to place in context the FBI documents
showing Schmahl’s disclosure of informa-
tion to the FBI. “Both are issues of obvious
general historical significance and of great
moment to the plaintiffs here" (plainuffs’'
memorandum of law, p.5).
Leaving aside the Fact that it is only
laintiffs” speculation which connects
gchmahl's activities prior to 1945 with his
cooperation with the FBI on the Hiss case,
I do not believe that the historical signifi-
cance of the government's conduct of the
case, or the FBI's role in it, is as “general”
or “pbvious" as plaintiffs assert. ertainly
there is a publicinterest in the proper con-
duct of government prosecutions, but it is

small compared to the interest of the ac- ;

cused. Thus, the true basis for this
proceeding is that the documents are “of
great moment to plaintiffs here.” It ap-
pears that plaintiffs’ interest is paramount,
and that the public interest in a fair judicial
system has been invoked only to satisfy the
requirements of the FOIA.

It may in fact be true that at this late
date, the documents sought by plaintiffs
are not available by any other means. But it
is equally clear that “the FOIA is not in-
tended to be an administrative discovery
statute for the benefit of private parties.”
Columbia Packing Co., Inc. v. United States De-
partment of Agricullure, 417 F.Supp. 651, 655
(D. Mass. 1976). See also Title Guaranter Co,
v. NL.R.B., 534 F.2d 484 (2d Cir. 1976),
cerl. denied, 45 U.S.L.W. 3251 (U.S. Oc. 5,
1976).

Finally, I note that plaintiffs urge that in
camera review of the  ninety-four docu-
ments is necessary to determine whether
any portions of them might be held non-
exempt under (b)(6), ang thus subject to
release 5plaimiffs' memorandum of law,
p-14). I decline to make such a review. All
of the documents relate to Schmahl, and
plaintiffs’ only interest in them is with re-
gard to Schmahl. Therefore, the release of
any relevant portion of a document would

-necessarily constitute an invasion of
Schmahl's privacy, and as already stated, [
find no compelling justification for such an

. invasion.

Accordingly, defendant CIA's motion
for summary judgment is granted with re-
spect to all ninety-four documents in dis-
pute. :

So ordered.

ARCAND v.EVENING CALL

U.S. Court of Appeals
First Circuit

LIONEL G. ARCAND, et al., v. THE
EVENING CALL PUBLISHING COM-
E‘QA%Y. et al, No. 77-1307, December 29,

REGULATION OF MEDIA CONTENT

Defamation — Defamatory content
(§11.05)

Newspaper column that defamed one .
unidentified member of city police depart-
ment but that did not imply or suggest that
unidentified policeman’s conduct was typ-
ical of all police officials does not give rise
to cause of action for defamation on behalf
of city's entire 21-member police depart-
ment.

Group libel action brought by members
of city police force against newspaper.
From decision of the U.S. District Court
for the District of Massachusetts grantin
defendants’ motion to dismiss, plaintifg
appeal.

Alfirmed.

Alfred B, Cenedella, 111, and Robert B,
Calagione for appellants.

Neil Sugarman for appellees.

Full Text of Opinion
Before CoFrin, Chief Judge,

CamrseLL and Bownes, Circuit fudges.

CorriN, Chief Judge. This appeal raises
the question whether defendants’ alleged-
ly defamatory newspaper column com-
ment made sufficient reference to plain-
tiffs-appellants to withstand a motion to
dismiss the complaint. The case belongsin
the ancient but not overpopulated genre
of group libel.! '

! According to Tanenhaus, Group Libel, 35
Comell L. Q, 261, 263 (1950), the earliest in-
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