FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

October 13197

IN REPLY REFER TO:

8330-N
C9-668

Mr. Harold Weisberg

Coq d' Or Press

Route 8

Frederick, Maryland 21701

Dear Mr. Weisberg:

This will refer to your letter of September 6, 1971, to Commissioner Johnson
which has been referred to this office for reply. We are enclosing a copy

of the Commission's Public Notice of July 1, 1964, entitled "Applicability of
the Fairness Doctrine in the Handling of Controversial Issues of Public Impor-
tance' [Fairness Doctrine primer]. You will note on page 10416 of the enclosure
that the Commission expects complainants to make their complaints known to the
licensee or network involved so that it can be determined whether the station
or network has afforded or intends to afford a reasonable opportunity for the
presentation of contrasting views on the issue in its overall programming.

Therefore, it is suggested that you make your complaint known to the network
or licensee and provide it with the information set forth on page 10416. Your
interest in writing is appreciated.

Sincerely yours,

UMiamr #2720

William B. Ray, Chief
Complaints and Compliance Division
for Chief, Broadcast Bureau

Enclosure
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FEDERAL COMMUNICATIONS
COMMISSION

[FCO 84-811]

APPLICABILITY OF THE FAIRNESS
DOCTRINE IN THE HANDLING OF
CONTROVERSIAL ISSUES OF PUBLIC
IMPORTANCE

PART I—INTRODUCTION

It is the purpose of this Public Notice
to advise broadcast licensees and mem-
bers of the public of the rights, obliga-
tlons, and responsibilites of such li-
censees under the Commission's “fair-
ness dootrine”, which is applicable in any
case in which broadeast facilities are
used for the discussion of a controversial
issue of public importance. For this pur-
pose, we have set out a digest of the Com-
mission's interpretative rulings on the
fairness doctrine, This Notice will be re-
vised at appropriate intervals to reflect
new rulings in this area, In this way,
we hope to keep the broadcaster and the
public informed of pertinent Commission
determinations on the fairness doctrine,
and thus reduce the number of these
cases required to be referred to the Com-
mission for resolution. Before turning
to the digest of the rulings, we belleve
some brief introductory discussion of the
fairness doctrine is desirable.

The basic administrative action with
respect to the fairness doctrine was taken
in the Commission’s 1949 Report, Edi-
torializing by Broadcast Licensees, 13
FCC 1246; Vol. 1, Part 3, RR. 81-201.}
This report is attached hereto because it
still constitutes the Commission’s basic
policy in this fleld.”

Congress recognized this policy in 1858,
In amending Section 315 so0 as to ex-
empt appearances by legally qualified

that such action should not be construed
as relieving broadcasters “* * * from
the obligation imposed upon them under
this Act to operate In the public Interest
and to afford reasonable opportunity for
the discussion of conflicting views on
issues of public importance” (Public Law
86-274, approved September 14, 1859, 73
Stat. 537).* The legislative history * es-

1 Oltations in “R.R." refer to Plke & Fiacher,
Radlo Reguisfions, The above report thus
deala not only with the question of editorial-
izing but also the requirements of the falr-
ness doctrine.

2 The report (par. 8) also points up the
responaibliity of broadcast licensees to devote
a reasonable smount of their broadcast time
to the presentation of programs dealing with
the discusaton of econtroversial lssues of pub-
lic iImportance. See Appendix A.

iThe full statement in BSection 315(a)
reads as follows: "Nothing in the foregoing
sentence [Le., exemption from egual time
requirements for news-type programs] shall
be construed as relleving broadcasters, In
connection with the presentation of news-
casts, news interviews, news documentaries,
and on-the-spot coverage of news events,
from the obligation imposed upon them un-
der this chapter to operate in the public in-
terest and to afford ressonable opportunily
for the discussion of conflicting viewa on
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tablishes that this provision s a restate-
ment of the brsic policy of the ‘stendard

of fairness’ which is imposed on hroad-

casters under the Communications Act
of 1934” (H. Rept. No, 1089, 86th Cong.,

* 1st Sess.,p. 5).

While Section 815 thus embodies both
the “egual opportunities” reguirement»
and the fairness doctrine, they apply to
different situations and in different ways.
The "equal opportunities” requirement
relates solely to use of broadcast facili-
ties by candidates for public office. With
certain exceptions involving specified
news-type programs, the law provides
that if & licenses permits a person who
15 a legally qualified candidate for public
office to use a broadeast station, he shall
afford equal opportunities to all other
such candidates for that office In the
use of the station. The Commission’s
Public Notice on Use of Broadcast Fa-
cilities by Candidates for Public Office,
27 Fed. Reg. 10083 (October 13, 1862),
should be consulted with respect to
“equal opportunities” questions involv-
ing political candidates.

The fairness doctrine deals with the
broader guestion of affording reasonable
opportunity for the presentation of con-

viewpoints on controversial is-
sues of public importance. Generally
speaking, it does not apply with the
precision of the “equal opportunities”
requirement. Rather, the licensee, In
applying the fairness dootrine, is called
upon to make reasonable judgments in
good faith on the facts of each situa-
tlon—as to whether a controversial is-
sue of public importance is involved, as
tn what viewpoints have been or should
be presented, as to the format and
spokesmen to present the viewpoints, and
all the other facets of such programming.
See par. 8, Editorlalizing Report. In
passing on any complaint in this aresa,
the Commission's role is not to substi-
tute its judgment for that of the licens-

whether the licensee can be said to have
acted reasonably and in good falth.
There {8 thus room for considerably more
discretion on the part of the licensee un-
der the fairness doctrine than under the
“equal opportunities” requirement,

INTERPRETATIVE RULINGS—COMMISSION
PROCEDURE

We set forth below a digest of the
Commission’s rulings on the falrness
dootrine. References, with citations, to
the Commission's decislons or rulings are
made so that the researcher may, if he
desires, review the complete text of the
Commission's ruling, Coples of rulings
may be found In a “Falrness Doctrine”
folder kept In the Commission's Refer-
ence Room.

In an area such as the fairness doc-
trine, the Commission’s rulings are nec-
essarily based upon the facts of the
particular case presented, and thus a
variation in facts might call for a differ-
ent or revised ruling. We therefore urge

that interested persons, in studying the
rulings for guldance, look not only to the
language of the ruling but the specific
factual context in which it was made.

It is our hope, as stated, that this
Notice will reduce significantly the num-

ber of falrness complaints made to the
Commission. Where complaint is made
to the Commission, the Commission ex-
pects a complainant to submit specific in-
formetion indicating (1) the particular
station involved; (2) the particular issue
of a controversial pature discussed over
the air; (3) the date and time when the
program was carried; (4) the basis for
the claim that the station has presented
only one side of the question; and (5)
whether the station had afforded, or has
plans to afford, an opportunity for the
presentation of contrasting viewpoints.*
(Lar Daly, 19 R.R. 1104, March 24, 1960;
¢f. Cullman Betg. Co., FCC 63-849, Sept.
18, 1963.)

If the Commission determines that the
complaint sets forth sufclent facts to
warrant further consideration, it will
promptly advise the licensee of the com-
plaint and request the licensee's com-
ments on the matter. Full opportunity
is given to the licensee to set out all pro-
grams which he has presented, or plans
to present, with respect to the issue in
question during an appropriate time
perlod, Unless additional information
is sought from either the complainant
or the licensee, the matter is then usually

of by Commission action.
(Letter of September 18, 1963 to Honor-
able Oren Harris, FCC 63-851.)

Finally, we repeat what we stated

our 1849 Report:

® * * It is this right of the public to be
informed, rather than any right on the part
of the Government, any broadcast llcensee or
any individual member of the publlc to
broadcast his own particular views on any
matter, which is the foundation stone of the
American system of broadcasting.

ParT II—ComnissioNn RULINGS

A. Controversial Issue of Public
Importance.

1. Civil rights as controversial issue.
In response to a Commission inquiry, a
statlont advised the Commission, in a
letter dated March 6, 1950, that it had
broadcast editorial programs in support
of a National Fair Employment Practices
Commission on January 15-17, 1850, and
that it had taken mo affirmative steps to
encourage and implement the presenta-
tlon of points of view with respect to
these matters which differed from the
point of view expressed by the station.

Ruling. The establlshment of a Na-
tional Fair Employment Practices Com-
mission constitutes a controversial
question of public importance so as to’
impose upon the licensee the affirmative
duty to aid and encourage the broadcast
of opposing views. It is a matter of
d¢ommon knowledge that the establish-
ment of a National Fair Employment
Practices Commission is a subject that
has been actively confroverted by mem-
bers of the public and by members of
the Congress of the United States and
that in the course of that controversy
numerous differing views have been
espoused. The broadcast by the station
of a relatively large number of programs
relating to this matter over a period of
three days indicates an awareness of its

¥ The complainant can usually obtaln thla
information by communicating with the
station.
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fmportance and raises the assumption
that at least one of the purposes of the
broedeasts was to, influence public
opinion. In our report In the Matter of
Editorializing by Broadcast Licensees,
we stated that:

.. -mnppmmgmonwannmtm
in presenting a oon~-
troversial bill bsture the Congreas
of the United States, if the record dlsclosed
that the licensee had permitted only advo-
cates of the bill's ensctment to utilize ita
facllities to the exclusion of its opponents,
it Is clear that no independent upprnl.u.l of
the bill's merits by the Commission

be required to reach a daf.armm:thm th.nt
the llcensee had misconstrued ita duties and
obligations as o person licensed to serve the
publie Interest.

In light of the foregoing the conduct
of the licensee was not in accord with
the prineciples set forth in the report.
(New Broadeasting Co. (WLIB), 6§ RR.
258, April 13, 1950.)

2. Political spot announcemenis. In
an election an attempt was made to pro-
mote campalgn contributions to the
candidates of the two major parties
through the use of spot announcements
on broadcast stations. Certain broad-
cast statlons raised the question whether
the airing of such announcements im-
posed an obligation under Section 315 of
the Act and/or the fairness doctrine to
broadeast such special announcements
for all candidates running for a particu-
lar office in a given election.

Ruling. The *“equal opportunities”
provision of Section 315 applies only to
uses by candidates and not to those

in behalf of or against candi-
dates. Since the above announcements
did not contemplate the appearance of
a candidate, the “equal opportunities”
provision of Bection 315 would not be
applicable. The falrness dootrine is,
however, applicable. (Letter to Law-
rence M. C. Smith, FCC 63-3568, 256 R.R.
291, April 17, 1963.) See Ruling No. 13.

3. "Reports to the People”. The com~
plaint of the Chairman of the Demo-
cratic State Committee of New York al-
leged that an address by Governor Dewey
over the facilities of the stations afili-
ated with the CBS network on May 2,
1949, entitled “A Report to the People
of New York State,” was political in na-
ture and contained statements of a-con-
troversial nature. The CBS reply stated,
in substance, that it was necessary to
distinguish between the reports made by
holders of office to the people whom they
represented and the partisan political
activities of the Individuals holding
office,

Ruling. The Commission recognizes
that public officials may be permitted to
utilize radio facilities to report on their
stewardship to the people and that “the
mere claim that the subject is political
does not automatically require that the
. opposite political party be given equal
facilitles for a reply,” On the other
hand, it is epparent that so-called re-
ports to the people may constitute at-
tacks on the opposite political party
or may be a discussion of a public con-
troversial issue. Consistent with the
views expressed by the Commission in the
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Editorializing Report, it is clear that the
characterization of a particular program
as 8 report to the people does not neces-
garily establish such a program as non-
controversial in nature so as to avold
the requirement of affording time for the
expression of opposing views. In that
Report, we stated “* * * that there can
be no one all embracing formula which
licensees can hope to apply to insure
the fair and balanced presentation of all
public issues * * *. The licensee will in
each instance be called upon to exercise
his best judgment and good sense in de-
termining what subjects should be con-
sidered, the particular format of the pro-
grams to be devoted to each subject, the
different shades of opinion to be pre-
sented, and the spokesmen for each point
of view.” The duty of the Hocensee to
make time available for the expression
of differing views is invoked where the
facts and circumstances in each case in-
dicate an area of controversy and differ-
ences of opinion where the subject mat-
ter is of public importance. In the light
of the foregoing, the Commission con-
cludes that “it does not appear that there
has been the sbuse of judgment on the
part of [CBS] such as to warrant hold-
ing a hearing on its applications for
renewal of license.” (Paul E, Fitzpat-
rick, 8 R.R. 543, July 21, 1949; (see also,
California Democratic State Central
Committee, Public Notice 95873, 20 R.R.
867.860, October 31, 1960.))

4. Controversial issue within service
area. A station broadcast a statement
by the President of CBS opposing pay
TV; two newcasts eontaining the views
of a Senator opposed to pay TV; one
newscast reporting the introduction by a
Congressman of an anti-pay TV bill; a
half-hour network program on pay TV
in which both sides were represented,
followed by & ten-minute film clip of a
Benator opposing pay TV; a half-hour
program in which a known opponent of
pay TV was interviewed by interroga-

instances

favorable to pay TV. In a hearing upon
the station’s application for modification
of its construction permit, an issue was
raised whether the station had complied
with the requirements of the fairness
doctrine. The licensee stated that while
nationally pay TV was “certainly” a con-
troversial issue, it regarded pay TV as a
local controversial issue only to a very
limited extent in its service area, and
therefore it was under no obligation to
take the initiative to present the views
of advocates of pay TV.

Ruling. The station’s handling of the
pay TV question was improper. It could
be inferred that the station’s sympathies
with the opposition to pay TV made it
less than a vigarous searcher for advo-
cates of subscription television. The sta-
tion evidently thought the subject of suf-
ficient general interest (beyond its own
concern in the matter) to devote broad-
cast time to it, and even to preempt part
of a local program to present the views
of the Benator in opposition to pay TV
immediately after the balanced network
discussion program, with the apparent
design of neutralizing any possible pub-
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lic sympathy for pay '\'v which might
have arisen from the preceding network
forum, The anti-pay TV side was rep-
resented to a greater extent on the sta-
tion than the other, though it cannot be
sald that the station choked off the ex-
pression of all views inimical to its in-
terest. A licensee cannot excuse a one-
sided presentation on the basis that the
subject matter was not controversial in
its service area, for it is only through &
falr presentation of all facts and argu-
ments on & particular question that pub-
lic opinion can properly develop. (Inre
The Spartan Radiocasting Co., 33 F.C.C,,
765, T71, 7194-785, 802-803, November 21,
1962.)

5. Substance of broadcast. A number
of stations broadcast & program entitled
“Living Should Be Fun", featuring a nu-
tritionist giving comment and advice on
diet and health. Complaint was made
that the program presented only one side
of controversial issues of public impor-
tance. Seyeral licensees contended that
a program dealing with the desirability
of good health and nutritious diet should
not be placed in the category of discus-
sion of controversial issues.

Ruling. The Commission cannot agree
that the program consisted merely of the
discussion of the desirability of good
health and nutritious diet. Anyone who
listened to the program regularly—and
station licensees have the obligation to
know what is being broadeast over their
facilities—should have been aware that
at times controversial issues of public
importance were discussed. In discus-
sing such subjects as the fluoridation of
water, the value of krebiozen in the treat-
ment of cancer, the nutritive qualities of
white bread, and the use of high potency
vitamins without medical advice, the nu-
tritionist emphasized the fact that his
views were opposed to many authorities
in these flelds, and on occasions on the
air, he invited those with opposing view-

points to present such viewpoints on his

program. A licensee who did not rec-
ognize the applicability of the fairness
doctrine falled in the performance of his
obligations to the public. (Report on
“Living Should be Fun” Inquiry, 33
F.C.C. 101, 107, 238 R.R. 1580, 1606, July
18, 1962.)

6. Substance of broadcast. A station
broadeast a program entitled “Commu-
nist Encirclement” in which the follow-
ing matters, among others, were dis-
cussed: soclalist forms of government
were viewed as a transitory form of gov-
ernment leading eventually to commun-
ism; it was asserted that this country's
continuing foreign policy in the Far East
and Latin America, the alleged infilira-
tion of our government by communists,
and the alleged moral weakening in our
homes, schools and churches have all
contributed to the advance of interna-
tional communism, In response to com-

plaints alleging one-sided presentation of -

these issues, the licensee stated that since
it did not know of the existence of any
communist organizations or communists
in its community, it was unable to afford
opportunity to those who might wish to
present opposing views.

Ruling. In sltuations of this kind, it
was not and is not the Commission's in-
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tentlon to require llcensees to make time
svailable to communists or the commu-
nist viewpoint. But, the matters listed
above raise controversial issues of public
importance on which persons other than
communists hold contrasting views.
There are responsible contrasting view-
points on the most effective methods of
combatbting communism and communist
infiltration. Broadecast of proposals sup-
porting only one method ralses the ques-
tion whether reasonable opportunity hag
been afforded for the expression of con-
trasting viewpoints. (Letter to Tri-State
Broadeasting Company, Inc., April 26,
1862 (stafl letter).)

7. Substance of broadcast. In 1857,
a station broadeast a panel discussion
entitled "“The Little Rock Crisis" in
which several public officials appeared,
and whose purpose, a complainant
stated, was to stress the maintenance of
segregation and to express an opinion as
to what the Negro wants or does not want,
A request for time to present contrasting
viewpoints was refused by the licensee
who stated that the program was most
helpful in preventing trouble by urging
people to keep calm and look to their
elected representatives for leadership,
that it was a report by elected officials to
the people, and that therefore no reply
was neceasary or advisable,

Ruling. If the matters discussed in-
volved no more than urging people to
remain calm, it can be urged that no
guestion exists as to fair presentation.
However, if the station permitted the use
of Its facillties for the presentation of
one side of the controversial issue of
raclal integration, the station incurred
an obligation to afford a reasonable op-
portunity for the expression of contrast-
ing views. The fact that the proponents
of one particular position were elected
officials did not In any way alter the na-
ture of the program or remove the ep-
plicability of the fairness doctrine. See
Ruling No, 3. (Lamar Life Insurance
E:é,gf'cc 58-651, 18 R.R. 683, July 1,
1959,

8. National controversial {ssues. Sta~-
tions broadceast a daily commentary pro-
gram six days a week, in three of which
views were expressed critical of the pro-
posed nuelear weapons test ban treaty.
On one of the stations the program was
sponsored six days a week and on the
other one day a week. A national com-
mittee in favor of the proposed treaty re-
quested that the stations afford free time
to present a tape of a program contain-
ing viewpoints opposed to those in the
sponsored commentary program. The
stations indicated, among other things,
that It was their opinion that the fair-
ness doctrine is applicable only to local
issues.

Ruling. The keystone of the fairness
doctrine and of the public interest is the
right of the public to be informed—io
have presented to it the “conflicting
views of issues of public importance.”
Where a licensee permits the use of its
facilities for the expression of views on
controversial local or national issues of
publie importance such as the nuclear
weapons test ban treaty, he must afford
reasonable opportunities for the presen-
tation of contrasting views by spokes-
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ter
FCC 83-840, September 18, 1963.) Bee
Rulings No. 18 and 17 for other aspects
of the Cullman decislon,

B. Licensee’'s oblipation to aefford rea-

men for other responsible groups.
to Cullman Broadeasting

" sonable opportunity for the presentation

of contrasting viewpoints,

9. Aftrmative duty to encourage. In
response fo varlous complainis alleging
that a station had been “one-sided” in
its presentations on controversial issues
of public importance, the licensee con-
cerned rested upon its policy of making
time available, upon request, for “the
other side.”

Ruling. The licensee’s obligations to
serve the publie inferest cannot be met
merely through the adoption of & general
policy of not refusing to broadeast op-
posing views where a demand is made of
the statlon for broadcast time. As the
Commission pointed out in the Editorial-
izing Report (par. 9):

* # * 1 as we belleve to be the case, the
public interest 15 best served in a democracy
through. the nbility of the people to hear
expositions of the various positions taken
by responsible groups and individusls on
particuinr toples and to choosa between
them, it is evident that broadcast llcensees
have an afirmative duty generally to encour-
age and lmplement the broadeest of all sldes
of controversial publio issues over their fa-
cilities, over and beyond their obligntion to
mauke avallable on demand opportunities for
the expression of opposing views. It is clear
that any approximation of fairness in the
presentation of any contraversy will be dif-
fioult if not impossible of achievement un-
less the lcensee plays a consclous and posi-
tive role In about balanced presen-
tation of the opposing viewpoints,

{John J. Dempsey, 8 R.R. 815, August 18,
1950; Editorlaliaslng Report, par. 0.) (See
also Metropolitan Botg. Qorp., Publls Notice
83386, 19 R.R. 603, 604, December 20, 1058,)

i0. Non-delegable duty. Approxi-
mately 50 radio stations broadecast a pro-
gram entitled “Living Should Be Fun",
featuring a nutritionist giving comment
and advice on diet and health. The pro-
gram was syndicated and taped for pres-
entation, twenty-five minutes a day, five
days a week, Many of the programs
discussed controversial issues of public
importance, In response to complaints
that the stations failed to observe the re-
quirements of the falrness doctrine, some
of the licensees relied upon (1) the nu-
tritionist's own invitation to those with
apposing viewpoints to appear on his pro-
gram or (i) upon the assurances of the
nutritionist or the sponsor that the pro-
gram fairly represented all responsible
contrasting viewpoints on the issues with
which it dealt, as an adequate discharge
of their obligations under the fairness
doctrine,

Ruling. Those licensees who relied
solely “pon the assumed built-in fair-
ness of the program itself, or upon the
nutritionist’s invitation to those with
opposing viewpolnts, cannot be said to
have properly discharged their responsi-
bilitles. Neither alternative is lkely to
produce the falrmess which the publle
interest demands. There could be many
valid reasons why the advocate of an op~-
posing viewpoint would be unwilling to
appear upon such a program. In short,

Co., Inc, -

-one of the three groups.

the licensee may not delegate his re-
sponsibilities to others, and particularly
to an advocate of one particular view-
point. As the Commission said in our
Report in the Motter of Editorializing
by Broadcast Licensees, “Ii is clear that
any approximation of falrness in the
presgntation of any controversy will be
difficult if not impossible of achlevement
unless the licensee plays a consclious and
positive role in bringing about balanced
presentation of the opposing viewpoints.”
(Report on “Living S8hould Be Fun" In-
quiry, 33 FCC 101, 107, 23 R.R. 1599, 1608,
July 18, 1962.) !
11. Reliance upon other media. In
January 1858, the issue of subscription
television was a matter of public con-
troversy, and it was generally known
that the matter was the subject of
Congressional hearings being conducted

by the House and Senate Interstate and

Forelgn Commerce Committees. On
Monday, January 27, 1858, between 9:30
and 10:00 p.m,, WSOC-TV broadcast the
program “Now It Can Be Tolled” (simul-
taneously with the other Charlotte tele-
vislon station, WBTV), a program con-
gisting of a skit followed by a discussion
in which the president of WBOC-TV and
the vice president and general manager
of Station WBTV were interviewed by
employees of the two stations. The skit
and interview were clearly welghted
agains{ subseription TV, and In the pro-
gram the station made clear its prefer-
ance for the present TV system. On Bat-
urday, February 1, 1858, WSOC-TV
presentéd for 15 minutes, beginning at
3:35 p.m.,, a film clip in which a United
Btates Representative discussed subscrip-
tion televislon and expressed his opposi-
tion thereto. From January 24 to Janu-
ary 30, 1958, inclusive, WSOC-TV pre-
sented a total of 43 spot announcements,
all of them against subscription tele-
vislon, and urged viewers, if they op--
posed 16, to write thelr Congressmen
without delay to express their opposition.
WBOC-TV did not broadcast any pro-
grams or announcements presenting a
viewpoint favorable to subscription tele-
vision although on February 28, 1058, the
station did (together with the manage-
ment of Statlon WBTV) send a telegram
to the three chief subscription television
groups, offering them joint use of the
two Charlotte stations, without charge,
at a time mutually agreeable to all par-
ties concerned, for the purpose of putting
on a program by the proponents of pay -
TV. This offer was refused by Skiatron,
In its reply to
the Commission’s inguiry, the station re-
ferred to “the large amount of publicity
already given by the Pay-TV proponents
in newspapers, magazines and by direct
mail,” and asserted that its decision in
this matter was taken “in an effort to
furnish the public with the opposing
viewpoints on the subject * * *"
Ruling. ‘The station’s hroadeast pres-
entation of the subscription TV issue
was essentinlly one-sided, and, taking
into account the circumstances of the
situation existing at the time, the sta-
tlon did not make any timely effort to
secure the presentation of the other side
of the Issue by responsible representa-
tives. It Is the Commission’s view that
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the requirement of fairness, as set forth
in the Editorializing Report, applies to
& broadenst llcensee irrespective of the
position which may be taken by other
media on the issue involved; and that
the licensee’s own pm-formn.nr.a in this
respect, in and of itself, must demon-
strate compliance with the falrness doe-
trine. (Letter to WSOC Broadcasting
Co., FCC 58-686, 17 R.R. 548, 550, July
16, 190568.)

C. Reasonable opporiunity jor the
presentation of conirasting viewpoints.

12. “Equal time” not required. Li-
censee broadcast over its several facilities
on October 28, 1960, a 30-minute docu~
mentary concerning a North Dakots hos-
pital. The last five minutes of the
program consisted of an interview of the
Superintendent of the hospital and the
Chairman of the Board of Administra-
tion for State Institutions who responded
to charges that the complainant, a can-
didate for the office of Attorney General
of North Dakota, had publcly leveled
against the Superintendent and Chair-

man concerning the administration of

the hospital. On November 4, 1960 and
at about the same viewing time as the
preceding documentary, complainant’s
30-minute broadeast was aired over the
Statlons in which complainant pre-
sented his allegations about the profes-
slonal, administrative, and disciplinary
conditions at the hospital and a stafe
training school, The following day (No-
vember 5) licensee presented a 30-
minute documentary on the state
training school, the last five minutes of
which conslsted of a discussion of the
charges made by complainant on his
November 4 program by a spokesman
for the opposing political party, and by
the interviewees of the October 28 pro-
gram, Licensee refused complainant’s
request for "equal time” o reply fo the
November 5 broadcast.

Ruling. In view of the fact thaf the

“equal opportunitles” r

Section 315 becomes applicable only_
when an opposing eandidate for the same
office has been afforded broadeast time,
and that the complainant’s political op-
ponent did not appear on any of the
programs in question (and, in fact, was
never mentioned during the broadeast of
these programs), the Commission re-
viewed the matter in lght of the falrness
doctrine. Unlike the “equal opportuni-
tles” requirement of Section 3185, the
fairness doctrine requires that where a
licenses affords time over his facllities
for an expression of one gpinion on &
controversial issue of public importance,
he 1s under obligation to insure that pro-
ponents of opposing viewpoinis are
afforded a reasonable opportunity for the
presentation of such views, The Com-
mission concludes that on the facts be-
fore it, the lcensee's actlons wers not
inconsistent with the prineiples enunci-
ated In the Editorlalizing Report. (Hon.
Charles L. Murphy, FCC 62-737, 23 R.R.
953, July 13, 1962.)

138, “Equal iime"” not required. Dur-
ing & state-wide election an attempt was
made {o promote bi campalign
contributions, particularly for the candi-
dates of the two major parties running
for Governor and Senator, through the

FEDERAL REGISTER

use of spol announcements on broadeast
stations, Several stations. ralsed {he
question whether the broadeast of thesa
announcements would linpose upon them
the obligation, under the fahimess doc-
trine;- to broadecast such speciel an-
nouncements for all candidates running
for a particular offiee in a given election,

Ruling. If there were only the two
candidates of the mejor parties for the
office In question, fairness would ob-
viously require that these two be treated
roughly the same with respeet to the
announcements. But it does not follow
that if thers were, in addition, so-called
minority party eandidates for the office
of Senator, these candidates also would
have to be afforded a roughly equivalent
number of announcements. In
such an event, the llcensee would be
called upon to make a good falth judg-
ment as to whether there can reasonably
be said to be a need or interest in the
community calling for some provision of
announcement time to these other
parties or candidates and, if so, to de-
termine the extent of that interest or
need and the appropriate way-to meet
it. In short, the licensee's o tion
under {he falrness doctrine i3 to afford a
reasonable opportunity for the presenta-
tion of opposing views in the light of

circumstances—an obligation ecalling for

‘the same kind of judgment as in the

case where party spokesmen (rather
than ecandidates) appear. (Letter to
Mr. Lawrence M. C. Bmith, FCC 63-658,

“April 18, 1963.)

14, No necessity for presentation on
same program. In proceedings
leading to the Editorializing Report, it
was urged, in offect, that contrasting
viewpoints with respect to a contro-
versial issue of publie importance should
be presented on the same program,

Ruling. The Commission concluded
that any rigid requirement in this respect
would serlously limit the ability of the
licensees to serve -the public interest.
“FPorums and roundtable discussions,
while often excellent techniques of pre-
senting a falr oross sectlon of differing
viewpoints on a glven issue, ere not the
only appropriate devices for radio dis-
cussion, and in some clreumstances may
not be particularly appropriate or ad-
ventageous.” (Par., 8, Iditorlalizing
Report,)

15. Overall performance on the issue.
A licensee presented a program in which
views were expreased critical of the pro-
posed nuclear weapons test ban treaty.
The licenses rejected a request of an
organization seeking to present views
favorable to the treaty, on the ground,
among others, that the contrasting view-
point on this issue had already been pre-
sented over the station’s tnciutlea in
other programming, -

Ruling. The licensee's ovemJl per-
formance is considered in
whether fairness has been achieved on a
specific issus, Thus, where coipliant
is made, the lcensee is afforded the op~
portunity to set out all the programs,
Irrespective of the programming format,
which he has devoted to the particular
controversial issue during the appropri-
ate time perlod. In this case, the Com-~
mission files contalned no compleints to
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the contrary, and therefore, if 1t was the
licensee's good faith judement that the
publie had had the opportunity fairly to
hear contrasting views on the issue in-
volved in his other programming, it ap-
peared that the licensee's obligation pur-
suant to the fairness doctrine had been
met, (Letter to Cullman Betg. Co., FCC
63-849, September 18, 1963; Letter of
September 20, 1963, FCC 63-851, to
Honorable Oren Harris.)

D. Limitations which may reasonably
be imposed by the licensee.

16. Licensee discretion 1o choose
spokesman. BSee Ruling 8 for facts.

Ruling. Where & lcensee permits the
use of its facllities for the expression of
views on controversial local or national
issues of public importance such as the
nuclear weapons test ban treaty, he must
afford reasonable opportunities for the
presentation of contrasting views by
spokesmen for other responsible groups.
There 15, of course, no single method by
which this obligation is to be met, Asthe

the techniques or formats to be employed
and the spokesmen for each point of view.
In the good faith exercise of his best judg-
ment, he may, in a particular case, decide
uponalocalmtherthanregionﬂorm-
tional spokesmen—or upon & spokesman
for a group which also is willing to pay
for .the broadeast time. Thus, with the
exception of the broadcast of personal
attacks (see Part 1), there is no single
group or person entitled as a matter of
right fo present a viewpoint differing
from that previously expressed on the
station. (Letter to Cullman Broadcast-
%3 c)o., Inc., FCC 63-849, September 18,

17, Non-local spokesman; paid spon-
sorship. Bee Ruling 8 for facts. The
stations contended that their obligation
under the fairness doctrine extended only
to a local group or its spokesman, and
also inquired whether they were required
to give free time to a group wishing to
present viewpoints opposed to those aired
on a sponsored program.

Ruling. Where the licensee has
achleved a balanced presentation of con-
trasting views, elther by affording time
to a particular group or person of its own
choice or through its own programming,
the licensee's obligations under the falr-
ness doctrine—to inform the public—
will have been met. But, it is clear that
the public’s paramount right to hear
opposing views on controversial issues of
public importance cannot be nullified by
either the inability of the licensee to
obtain paid sponsorship of the broadcast
time or the ljcensee’s refusal to consider
requests for time to present a conflicting
viewpoint f{rom an organization on the
sole ground that the organization has no
local chapter. In ghort, where the Ii-
censee has chosen to broadeast a spon-
sored program which for the first time
presents one side of a constroversial is-
sue, has not presented (ordoesnotplan
to present) contrasting. viewpoints in
other pro ., and has been unable
te obtain paid smnsorsh.ip for the appro-
priate presentation of the opposing view-
polnt or viewpolnts, he cannof reject a
presentation otherwise suitable to the li-
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censee—and thus leave the public imin-
formed—on the ground that he cannof
obtain pald sponsorship for that presen~
tation. (Letter to Cullman Broadeasting
?&.a ’Im!.. FCC 63-849, September 18,

18. Unreagsonable lEmitation; refusal
to permit appeal not to vote. A station
refused to sell broadcast time to the com-
plainant who, as a spokesman for a com-
munity group, was seeking to present
his point of view concerning a bond elec-
tlon to be held in the community; the
statlon had sold time to an organization
in favor of the bond issue, The complain-
ant alleged that the station had broad-
cast editorials urging people to vote In
the election and that his group's posi-
tion was that because of the pecullarities
in the bond election law (more than 50
percent of the electorate had to vote In
the election for it to be valid), the best
way to defeat the proposed measure was
for people not to vote in the election.
The complainant alleged, and the station
admitted, that the station refused to
sell him broadcast time because the
licensee felt that to urge people not to
vote was Improper.

Ruling. Because of the peculiarities
of the state election law, the sale of
broadcast time to an organization favor-
ing the bond Issue, and the urging of lis-
teners to vote, the question of whether to
vote became an lssue. Accordingly, by
failing to broadesst views urging listen-
ers not to vote, the licensee falled to dis-
charge the obligations imposed upon him
by the Commission’s Report on Editorial-
izing. (Letter to Radio Station WMOP,
January 21, 1963 (staff ruling).)

19. Unreasonable limitation, insistence
upon regquest from both parties to dis-
pute. During the period of a labor strike
which involved a matter of paramount
importance to the community and to the
nation at large, a union requested broad-
cast time to discuss the issues involved.
The request was denled by the station
solely beeause of its policy to refuse time
for such discussion unless both the union
and the management agreed, in advance,
that they would jointly request and use
the station, and the management of the
company involved in the strike had re-
fused to do so.

Ruling. Inview of the licensee’s state-
ment that the lssue was “of paramount
importance to the commounity * * *,”
the licensee's actions were not in accord-
ance with the principles enunciated In
the Editorializing Report, specifically
that portion of par. 8, which states that:
* = ¢ whers the 1 has determined
that the subject s of sufficlent impaort to re-
ceive broadeast attention, it would obviously
not be In the public interest for spokesmen
for ome of the oppoaing points of view to bs
able to exarcise a veto power over the entire
presentation by refusing, to broadcast its
position. Falrmeas In such circumstances
might require no more than that the licensge
make & ressonable representation of the par-
tioular position and if it fails in this effort,
to continus to make avallable ita facllitles
to the spokesmen for such position In the
event that, after the original AmMS Are
broadcast, they then declde to avall them-
solves of & right to present thelr contrary
opinlon,

(Par. 8, Report on Editorializing by Broad-
cast Licensees; The Evening News Asa'n

(WWJ), 6 R.R, 283, April 21, 1960.)

NOTICES

E. Personal Atiack Principle,

20. Personal attack, ' A newscaster on
a station, n & serles of broadcasts, at-
tacked certain county and state officials,
charging them with nefarjous schemes
and ths use of thelr offices for personal
gain, attaching derisive epithets to their
names, and analogizing their local ad-
ministration with the political methods
of foreign dictators. At the time of re-
newal of the station’s license, the persona
attacked urged that the station had been
used for the licensee's selfish purposes
and to vent his personal spite. The
Hicensee denied the charge, and asserted
that the broadeasts had a factual basis

portunity for the presentation of their
views, He is under a further obligation
not to present biased or eme-sided news
programming (viewing such program-
ming on &n overall basis) and not to use
personal

attacks,
Report states that “* * * elementary
considerations of falrness may dictate
that time be allocated to a person or
group which has been specifically at-
tacked over the station, where otherwise
no such obligation would exist * * *”
In this case, the attacks were of a highly
personal nature, impugning the char-
acter and honesty of named individuals,
In such circumstances, the lic has
an affirmative duty to take all appropri-
ate steps to see to it that the persons at-
tacked are afforded the fullest oppor-
tunity to respond. Here, the persons
attacked knew of the attacks, were gen-
erally apprised of their nature, and were
aware of the opportunities afforded them

tacking the general manager of a na-
tional rural electric cooperative asso-
ciation in connection with a pending con-
troversial issue of public importance.
The manager arrived in town on Sep-
tember 21 for a two-day stay and, upon
being informed of the editorials, on the
morning of September 22d sought to ob-
taln coples of them. About noon of the
same day, the station approached the
manager with an offer of an interview
to respond to the statements made In
the editorials. The mansager stated,
however, that he would not have had
time to prepare adequately a reply which
would require a series of broadcasts. He
complained to the Commission that the
station had acted unfairly.
Ruling. Where, as here, a station’s
editorials contain a personal attack upon
- an individual by name, the fairness doc-

trine requires that a copy of the spe-
cific editorial or editorials shall be com-
municated to the person attacked ei-
ther prior to or at the time of the broad-
cast of such edltorials so that a reason-
able opportunity is afforded that person
to reply. This duty on the part of the
statlon is greater where, as here, inter-
est In the editorials was consclously built
up by the station over a period of days
and the time within which the person
attacked would have an opportunity to
reply was gnown to be so limited. The
Commission concludes that in failing to
supply coples of the editorials promptly
to the manager and delaying in afford-
ing him the opportunity to reply to them,
the station had not fully met the re-
quirements of the Commission's falrness

(Blllings Betg. Co., FCC 82—
786. 23 R.R. 851, July 13, 1962.)

22. No personal attack merely because
individual is named. A network program
discussed the applicability of Bection 315
to appearances by candidates for public
office on TV newscasts and the Commis-
sion's decigion holding that the mayor-
alty candidate, Lar Daly, was entitled to
equal time when the Mayor of Chicago
appeared on a newscast. The program
contained the editorial views of the Pres=
ident of CBS8 opposing the interpretation
of the Commission and urging that Sec-
tion 316 not apply to newscasts. Three
other persons on the program expressed
coni points of view. Lar Daly's
request that he be afforded time to reply
to the President of CBS, because he was
“direetly involved” in the Commission’s
decision which was discussed over the air
and begause he was the most qualified
spokegman to present opposing views,
was denied by the statian. Did the fair-
ness doctrine require that his request be
granted?

. Ruling. It was the newscast ques-

tion Involved in the Commission’s deci- -

sion, rather than Lar Daly, which was
the controversial issue which was pre-
sented. B8ince the network presented
several spokesmen, all of whom appeared
qualified to state views contrasting with
those expressed by the network Presi-
dent, the network fulfilled its obligation
to provide a “fair and balanced presenta-
tion of an important public issue of a
controversial nature.” (Lar Daly, 19
R.R. 1103, at 1104, Mar. 24, 1960.)°

23. Licensee involvement in personal
attack. It was urged that in Mapoles,
Billings, and Times-Mirror (see Rulings

# Ag geen from the above rullngs, the per-
sonal attack principle i1s applicable where
there are statements, In connection with a
eontroversial issue of publioc Importance, at-
tacking an Individual’s or group’s integrity
character, or homesty or like personal gquali-
ties, and not when an individual or group
18 simply named or referred to. Thus, while
a definitive Commission rullng must awalt
s complaint involving specific facts—aee in-
troduction, p. 3, the personal attack prin-
oiple has not been applled where there is
simply stated disagreement with the views of
an individual or group concerning & contro-
versial issue of public importance. Nor ia it
necessary to send a transeript or summary of
the attack, with an offer of time for re-
sponse, In the case of a personal attack
upon a foreign leader, even assuming such
an attack ocowrred in connection with a
controversial lssue of public importance.
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20, 21, 25), the station was, in effect,
“personslly Involved”; that the personal
attack principle should be applied only
when the licensee is personally involved
in the attack upon a person or group
(l.e., through editorials or through sta-
tlon commentator programming), and
not where the attack is made by & party
unconnected with the station.

Ruling. Under fundamental commu-
nications policy, the licensee, with the
exception of appearances of 'political
candidates subject to the equal oppor-
tunities requirement of Section 315, is
fully responsible for all matter which Is
broadeast over his station. It follows
that when a program contains a personal
attack, the licensee must be fully aware
of the contents of the program, whatever
its source or his actual involvement in
the broadcast. The crucial considera-
tion, as the Commission stated in Ma-
poles, is that “his broadcast facilities
[have been] used to attack a person or
group.” (Letter of September 18, 1963
to Douglas A, Anello, FCC 63-850.)

24. Personal attack—no tape or trans-
cript. In the same inquiry as above
(Ruling 23), the question was also raised
as to the responsibility of the licensee
when his facilitles are used for a per-
sonal attack in a program dealing with a
controversial lssue of public importance
and the licensee has no transeript or tape
of the program.

Ruling. Where a personal attack s
made and no seript or tape is available,
good sense and fairness dictate that the
Heensee send as accurate a summary as
possible of the substance of the attack
to the person or group involved. (Letter
of September 18, 1963 to Douglas A.
Anello, FCC 83-850.)

26. Personal aitacks on, and criticism
of, candidate; partisan position on cam-
paign issues, In more than 20 broad-
casts, two station commentators pre-
gsented their vlews on the issues in the
1862 California gubernatorial campalgn
between Governor Brown and Mr. Nixon.
The views expressed on the issues were
eritical of the Governor and favored Mr.
Nixon, and at times involved personal at-
tacks on individuals and groups in the

specifically

sponded that it had presented oppos-
ing viewpoints but upon examination
there were two instances of broadecasts
featuring Governor Brown (both of
which were counterbalanced by appear-
ances of Mr, Nixon) and two instances of
broadcasts presenting viewpoints opposed
to two of the issues raised by the above-
noted broadeasts by the commentators.
It did not appear that any of the other
broadcasts cited by the station dealt with
the issues raised as to the gubernatorial
campaign.

Ruling. Since there were only two in-

stances which involved the presentation .

of viewpoints concerning the guberna-
torial campaign, opposed to the more
than twenty programs of the commenta~-
tors presenting their views on many dif-
ferent issues of the campaign for which
no opportunity was afforded for the pres-
entation of opposing viewpoints, there
was not a fair opportunity for presenta-
tlon of opposing viewpoints with respect
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to many of the issues discussed in the
commentators’ programs., The continu~
ous, repetitive opportunity afforded for
the expression of the commentators’
viewpoints on the gubernatorial cam-
palgn, in contrast to the minimal oppor-
tunity afforded to apposing viewpoints,
violated the right of the public to a fair
presentation of views, Further, with re-
spect to the personal attacks by the one
commentator on individuals and groups
involved in the gubernatorial campaign,
the principle in Mapoles and Billings
should have been followed. In the clr-

on the above programs fo
Brown and should have offered a com-
parable opportunity for an appropriate
spokesman to answer the broadcasts.
(Times-Mirror, FCC 62-1130, 24 R.R. 404,
Oct, 26, 1962; FCC 62-1108, 24 R.R. 407,
Oct. 19, 1862.)

268. Personal atiacks on, and criticism

whether the candidate has the right to
insist upon his own appearance, to re-
spond to the broadcasts in question.

Ruling. Bince a response by a candi-
date would, in turn, require that equal
opportunities under Section 316 be af-
forded to the other legally-gualified
candidates for the same office, the fair-
ness doctrine requires only that the li-
censee afford the attacked candidate an
opportunity to respond through an ap-
propriate spokesman. The candidate
should, of course, be given a substantial
volee In the selection of the spokesman
to respond to the attack or to the state-
ment of sup (Times-Mirror Betg.
Co., FCC 62-1130, 24 R.R. 404, 406, Oct.
18, 1962, Oct. 26, 1962.)

217. Personal attacks on, and criticism
of, candidate; partisan position on cam-
paign issues, During the fall of an elec-
tion year, a8 news commentator on a

the actions and public positions of varl-
ous politieal and non-partisan candidates
for public office and of the California
Democratic Clubs and demanded the res-
fgnation of an employee of the staff of
the County Superintendent of Schools.
In response to a request for time to re-
spond by the local Democratic Central
Committes, and after negotiations be-
tween the licensee and the complaining
party, the licensee offered two flve-min-
ute segments of time on November 1 and
3, 1962, and instructed its commentator
to refrain from expressing any point of
view on partisan lssues on November 5,
or November 8, election eve and election
day, respectively.

Ruling., On the facts of this case, the
comments of the news commentator con-
stituted personal attacks on candidates
and others and involved the taking of a
partisan position on issues involved in a
race for political office. Therefore, under
the ruling of the Times-Mirror case, the
Hcensee was under an obligation to “send
a transcript of the pertinent continuity
in each such program to the appropriate
candidates immediately and [to] offer
a comparable opportunity for an appro-
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priate spokesman to answer the broad- .

cast.” However, upon the basls of the.
showing, the licensee's offer of time, in
response to the request, was not unrea-
sonable under the falrness doctrine.
(Letter to The McBride Industries, Inc.,
FCC 83-758, July 31, 1063.)

. Licensee Editorializing.

28, Freedom to editorialize. The Edi-
torializing Report and the 1960 Program-
ming Statement, while stating that the
licensee is not required to editorialize,
make clear that he is free to do so, but
that if he does, he must meet the re-
quirements of the falrness doctrine.

Adopted: July 1, 1864

Freperal. COMMUNICATIONS
COMMISSION,
Ben F. WAPLE,
Secretary.

[sEAL]

Appendix A
EDITORIALIZING BY BROADCAST LICENSEES
REPORT OF COMMISSION

1. This report is issued by the Commis-
slon in connection with its hearings on the
above entitled matter held st Washington,
D.C., on March 1, 2, 3, 4, and 5 and April 19,
20, and 21, 1048. The hearing had been
ordered on the Commission’s own motion on
Beptember 5, 1047, because of our bellef that
further clarification of the on's
position with respect to the ol tions of
broadcast licensees in the fleld of brondcasts
of news, commentary and opinion was ad-
visable. It was belleved that in view of the
apparent confusion go
the fjon's previous statements on
these vital matters by broadeast licensees and
members of the general publle, as well as the
professed disagreement on the part of some
of these persons with eoarller Commission
pronouncements, a reexamination and re-
statement of its views by the Commisaion
., And In order to provide

certaln of .

an opportunity to Interested persons and |

tions to acquaint the Commission
with their views, prior to any Commission
determination, ns to the proper resolution
of the difficult and complex problems in-
volved in the presentation of radio news and
comment In a democracy, 1t was designated
for publlc before the Commlssion
en banc on the following lasues':

1. To determine whether the expression of
sditortnl opinions by broadeast station 1i-
censess on matters of publie Interest and
controversy 1s consistent with their obllga-
tions to operate their stations in the public
interest.

4. To determine the relatlonship between
any such editorial expression and the affirma-
tive obligation of the licensees to Insure that
a falr and equal presentation of all sides of
controversial issues s matle over their facll-
1tles.

2. At the hearings testimony was received
from some 49 witnesses representing the
broadcasting industry and various Interested
organizations and members of the public. In
addition, written statements of thelir position
on the matter were placed Into the record
by 21 persons and organizations who were
unable to eppear and testify in person. The
various witnesses and statements brought
forth for the Commisslon’s conslderation,
arguments on every side of both of the ques-
tions Involved In the hearing. Because of
the importance of the Issues considered In
the hearing, and because of the possible con-
fuslon which may have existed in the past
concerning the policles aspplicable to the
matters which were the subject of the hear-
ing, we have deemed 1t advisable to set forth
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in dotall and at some length our conclusions
as to the basle considerationa relevant to the
expression of sditorial nion by breadeast
licensees and the relatibnship of any sudh
expression to the general oblipations of
broadeast Hoenseea with respect to the pres-
entation of programs invelving controversial
issues.

3. In epproaching the lssues upon which
this proceeding has been held, we belleve that
the paramount and controlling consideration
1a the relatlonship between the Amearican sys-
tem of broad carried on through &
large number of private licensees upon whom
devolves the responsibility for the selection
and presentstion of program materinl, and
the Congressional mandate that this llcensee
responsibility is to be exerclsed In the in-
terests of, and as n trustee for the public at
large which retains ultimate control over the
channels of radio and television communica-~
tions. Oneé important aspect of this re-
lationship, we bellsve, results from the fact
that the needs and interests of the general
publle with respect to programs devoted to
news sommeniary and eopinion can only be
satlsfled by making avallable to them for
their considerstion and acceptance or rejec-
tion, of varylng and conflicting views held
by responsible elements of the community,
And 1t 15 In the light of these basle concepts
that the problems of Insuring fairness In the
presen

the views of the statlon licensee as such must
be considered.

4. Xt 1s apparent that our system of broad-
casting, under Wwhich private persons and
organizations are leensed to provide broad-
casting servies to the various communities
and reglons, imposes responsibility in the
selection and presentation of radlo program
material upon such licensess, has

that the requests for radio time
may far exceod the amount of tims reason-
ably awvallable for distribution by broad-
casters. It provided, therefore, in section 3
(h) of the Communications Act that a person
engaged In radio broadcasting shall not be
deemed & common carrier. It 18 the licenses,
therefore, who must determine what percent-
age of the limited broadcast day should ap-
propriately be devoted to news and discussion
or consideration of public lssues, rather than
to the other legitimate services of radio
broadeasting, and who must selest or be ro-
sponsible for the sslectlon of the particular
news Items to be reported or the particular
local, gtate, national or International issues
or questions of public interest to be con-
sidered, as well as the person or persons fo
comment or analyms the news or to discuss
or debate the lasues chosen as toples for radio
consideration, *The life of each community
involves a multitnde of interests some domi-
nent and all pervasive such as interest in
public affairs, education and similar matters
and some highly and Umited to
few. Tha practical day-to-day problem with
which every llcenses is faced 1s one of strik-
ing n balance between these various Interests
to reflect them In a program gervice which is
useful to the community, and which wiil in
some way fuilfll the needs and Interests of the
many.” Capltal Brosdossting Company, 4
Fike & Fischer, R.R. 21; The Northern Corpo-
ration (WMEX), 4 Pike & Fischer, RR, 3383,
838. And both the Commlssion and the
Courta have stressed that this responsibility
devolves upon the individual lecensees, and
can nsither be delegated by the llcensee to
any network or other person or group, or be
unduly fettered by contractual arrangementa
restricting the llcenaee In his free exercise of
his iIndependent judgments. National Broad-
casting Company v. United States, 310
US. 190 (uphnlding the Commission’s
Chain Broadonsting Regulatlons, §§ 8.101—
8.108, 8.281-83.238, 3.681-3.638), Churchhill
Tabernacle v. Federal Communications Com-
mission, 160 F. 2d 244 (See, Rules and Regu-
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intlons, §§ B8.108, 3.230, 3.830); Allen T, Sim-
mons v. Federal Communications Commis-
gi:ﬂn. 169 P, 2d 670, certiorar! denled 335 U8,

5. Buf the inevitability that there mmuat
be soma chponing between various clalmants
for to & I ‘s mlcrophone, does
not mean that the llcensee 1s free to utilize
his facllitles as he sees fit or In his own

ter
interests of the general publle. The Com-
munications Act of 1934, as amended, makes
clear that llcenses are to be issued only
where the public interest, convenlence or

over all channgls of interstate and
commerce. Bection 828 of the Act provides
that this control of the United Btates shall
not result in any impalrment of
of free speech by means of such
tha

iis
g

persons
licenses, but In man-
nnrwhinhwﬂl!mathonommumtymuruly
and the varlous groups which make up the
community® And the courts have consist-
ently upheld Commission action glving rec-
ognition to and fulfilling that Intent of
Congress, KFAB

Trinity Methodist Church, Bouth v. Federal
Radlo Commission, 82 F. 2d 860, certlorari
denied, 288 U.S. 609,

6. It 1s axiomatio thet one of the moast
vital questions of mass eommunication in

*Thus in the Congressional debhtes lead-
ing to the ensstment of the Radlo Act of
1027, Congressman (lster Senator) White
stated (67 Cong. Ree. 5470, March 19, 1026) :

We have reachéd the definite conclusion

of the doctrine that the right of the public
to service 1s superior to the right of any indi-
vidual to use the ether * * * the recent

the broadeasting privilege will not be a right
of selfishness. It will rest upon an assur-
ance of public interest fo be served. [Em-
phasis added.]

& democracy 18 the development of an ia-
formed public opinion the public
dissemination of news and ideas concerning
the vital public issues of the day. Basically,
1t 18 in recognition of the great contribution
which radlo can make In the advancement of
this purpose that portions of the radio
spectrum are allocated to that form of radlo
communications known as radio-broadcast-
ing. Unquestionably, then, the ptandard
of public interest, convenlence and necessity
a5 applled to radlo-broadeasting must be
interpreted in the light of this basic purpose.
The Commission has consequently recognized
ihe necessity for licensees to devote a reason-
able percentage of their broadeast time to
the presentation of news and programs de-
voted td the considerntion and discussion of

grams, the paramount right of the public in
8 free soclety to be Informed and to have
presented to it for acosptance or rejection
the different attitudes and viewpoints con-
cerning those vital and often controversial
issues which are held by the various groups
which make up the community® It is this
right of the public to be Informed, rather
than any right on ths part of the govern-
ment, nny breadeast licensee or any- indt-
vidual member of the public to broadcast his
own particular views on any matter, which
1s the foundation stone of the American sys-
tem of broadeasting.

And this view that the interest of the
lstening public rather than the private
interests of particular licensees was reem-
phasized as recently as June 9, 1048 In a
unnanimous report of the Senate Commlttes
on Interstate and Torelgn Commerce on
B8, 1383 (BOth Cong.) which would have

Bes B, Rep't No. 1587,
BOth Cong., 2d Sess., pp. 1415.

7. This afirmative responaibility on the
puxt of broadeast lcensees to provide n ren-
sonable amount of time for the presentation
over thelr facilitles of programs devoted to
the discussion and consideration of public
issues has been reaflirmed by this Commis-
slon in a long series of declslona. 'The United
Broadeasting Company (WHECQ) ecase, 10
F.C.0. 676, emphasized that this duty in-
cludes the making of reasonable provision for
the discussion of controverslal lssues of pub-
Ue importance in the community served, and
to make sufficient time available for full dis-
cussion thereof. Ths Scott case, 3 Fike &
Fischer, Radlo Regulation 250, stated our
conclusions that this duty extends to all sub-
jects of substantinl Importance to the com-
munity coming within the scope of free dis-
cussion under-the First Amendment without
regard to personal views and opinlons of the
licensees on the matter, or any determination
by the licenseo &8s to the possible unpopu-
larity of the views to be expressed on the
subject matter to be discussed among partle-
ular elements of the gtation's listening audl-
ence. Cf.,, National Brondcasting Company
v. United States, 319 U.8. 100; Allen T. Bim-
mons, 8 Plke & Flacher, RR. 1030, affirmed;
Simmons v. Federal Communications Com-
mission, 160 F. 2d 670, certiorarl denled, 335
U.8. B46; Bay State Beacon, 3 Pike & Fischer,
R.R. 1455, affirmed; Bay State Beacon v, Fed-
eral Communications Commission, U.S. App.
D.C,, decided December 20, 1848; Petition of
Sam Morrls, 3 Plke & Flscher, R.R. 154;
Thomas N. Beach, 3 Plke & Fischer R.R. 1784,
And tho Commission has made clear that in
such presentation of news and comment the
public interest requires that the leensee
must operate on a basis of overall falrness,
muking his fagilltles avallable for the ex-

2 0f., Thornhill v. Alabama, 310 U.S. 88, 85,
102; Assoolated Press v. United States, 8324
U.s. 1, 20, !
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presslon of the contrasting views of all re-
sponalble elements in the community on the
various issues which arisa, Ma Broad-
casting Co., 8 F.C.0. 338; Unitad Broadcasting
Co, (WHEO), 10 F.C.0. 515; Of. WBNX
Broadeasting Co., Inc., 4 Plke & Flscher, RR.
244 (Memorandum Opinion). Only where
the Heenses’s discrstion in the choice of the
particular programs to be broadesst over his
faollities i8 exercised so as to afford o Tea-
sonablo opportunity for the presentation of
all r positions on matters of suf-
ficlent importance to bo afforded radio time
esn radio be maintained as a medlum of
freedom of speéch for the people as a whols.
Thess concepts, of course, do restrict the li-
censes’s freedom to utilize his statlon In
whatever manner he chooses but they do so
in order to make possible the malntenanca
of radlo as & medium of freedom of speech
for the genaral public,

8. It has been suggested in the course af
the hearings that licensees have an affirma-
tiva obligation to insure falr presentation
of el sides of any controversial issue before
any time may be allocated o the discussion
or conalderation of the matter. On the other
hand, arguments have been advanced In sup-
port of the proposition that the licensee's sole
obligation to the public is to refrain from
suppressing or excluding any responsible
point of view from access to the radio. We
are of the oplnlon, however, that any rigid
requirement that licensees adhers to elther
of theee extremse prescriptions for proper &ta-
tlon proj techniques would seri-
ously limit the abllity of licensees to serve
the public Interest. Forums and round-
table discuasions, while often excellent tech.-
niques of presenting a falr oross section of
differing viewpoints on a given issue, ere not
the only appropriate devices for radlo discus-
alon, and in some circumstances may not be
particularly sppropriste or advantageous.
Moreover, in many instances the primary
“gontroversy” will be whether or not the
particular problem sheuld be discussed at nll;
in such circumstances, where the llcenses has
determined that the subject 1s of sufficlent
import to recelve broadcast attention, it
would obviously not be iln the public inter-
est for spokesmen for one of the opposing
points of view to be able to exercise a veto
pawar over the entire presentation by refus-
ing to broadcaat its position. Falrness, in
such might require no more
than thst the llcemsee make s rsasonable
effort to secure responsible represantation of
the particular position and, if it fails in this
effort, to continue to make avallaosle its fa-
cillties to the spokesmen for such position
in the svent that, after the programs
are broadcast, they then declde to avall
themselves of a right to reply to pressent
thelr contrary opinion. It should be re-
mambered, moreover that discussion of pub-
e issues will not necessarily be confined to
questions which are obviously eontroversial
in nature, and in many cases, programs ini-
tlated with no thought on the part of the Ii-
censes of thelr possibly controveralgl nature
will subsequently arouse controversy and
opposition of a substantial nature which will
merit presentation of opposing views, In
such cases, however, falrnesa can be preserved
without undue dificulty since the facllitles
of the station can be made avallable to the
spokesmen for the groups wishing to state
views in opposition to those d in
the original presentation when such opposl-
tion becomes manifest,

. We do not believe, however, that the
llcensee’s ohligations to serve the publia
Interest can be met merely through the adop-
tion of a genernl policy of not refusing to
broadeast opposing views where a demand
18 made of the station for brosdcast time,
If, as we belleve to be the cass, tho public
interest !s best served in & democracy
through the ability of the poople to hear
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expositions of the various positions taken
by responsible groups and Individuals on
partieular topics and to choosa between
them, it ls evident that broadcast licensees
have an afirmative duty generally to en-
courage and !mplement the broadeast of all
sides of controversial public issues over their
fncllities, over and beyond their obligation
to make avallable on demand opportunities
for the expression of opposing views. It is
clear that any approximation of.falrness in
the presentation of any controversy will be
difficult if not impossible of achlevement
unless the licensee plays a conscious and poa-
itive role In about balanced pres-
entation of the opposing viewpolints.

10, It should be recognized that there can
be no ons all embracing formula which -
censees can hope to apply to insure the fair
and balanced presentation of sll public is-
sues, Different lesues will inavitably require
different technigues of presentation and pro-
duction. The licenses will in each Instance

“be called upon to exercise his best judgment
and good sense in what subjects
should be consldered, the particular format
af the programs to he devoted to each sub-
ject, the -different shades of opinion to be
presented, and the spokesmen for each polnt
of view. In determining whether to honor
specific requests for time, the station will
inevitably be confronted with such questions
a8 whether the subject 1s worth consldering,
whether the viewpoint of the requesting
party has already received a puficlent amount
of broadcast time, or whether thers may not
be other avallable groups or individuals who
might be more appropriate spokesmen for
the particular point of view than the person

the request. The latter's personal

involvement in the controversy may also
be a factor which must be consldered, for
elementary considerations of falrness may
dictate that time be allocated to 8 person
ar group which has been specificaily attacked
oyver the statlon, where otherwise no such
obligation would exist. Undoubtedly, over
o period of time some llcensees may make
honest errors of judgment. But there can
be no doubt that any llcenses honestly de-
giring to lve up to its obligation to serve
the publip Intercst and making a reason-
able effort to do so, will be able to achieve
a falr and sntlsfactory resolution of these
problems in the light of the specific facta, °

11. It is agoinst this background that we
must approach the guestion of “editorializa-
tion"—the use of radlo facilitles by the
licensees thereof for the expression of the
opinlons and ideas of the licenses on the
various controversial and significant issues
of intersst to the members of the general
public afforded radlo (or television) service
by the particular station. In considering
this problem it must be kept in mind that
such editorinl exprassion may take many
from the overt statement of

and presentation of news editors and com-
mentators sharing the llcensee’s pgeneral
opinions or the making avallable of the
licensse’s facllities, either free of charge or
for a fee to persona or tlons reflect-
ing the licensee's viewpoint either generally
or with respect to speclfic issues. It should
glso ba clearly indicated that the guestion
of the relationship of broadcast edltorializa-
tion, as deflned above, to opération in the
public Interest, is not ldentical with the
broeder problem of assuring “fairness” in the
presentation of newa, comment or opinion,
but is rather ono specific facet of this larger
problem.

12, It is clear that the llcensee's authar-
ity to determine the npecific programs to be
broadcast over hls station gives him an op-
portunity, not avallable to other persons, to
insure that his personal viewpolnt on any
particular lssue ls presented in his stntion's
broadeasts, whather or not these views are

E

We do not believe that
is sither inevitable or

the
inevitably in-
in favor of the posi-

must be, a8 just one of several types of pres-
entation of public issues, to be afforded
thelr a te and non-exclusive place in
the station’s total scheduls of programs de-
voted to balanced discussion and consider-
ation of public 1ssues, we do not believe that
programs in which' the licensee's personal
opinions are expressed are Intrinsically more
or less subject to abuse than any other pro-
gram devoted to public issues. If it be true
that station good will and licensee prestige,
where it exists, may give added welght to
oplnion expressed by the licensee, it does not
follow that such opinlon should be ex-
cluded from the alr any more than it should
in the case of any individual or Institution
which over & period of time has bullt up a

- reservolr of good will or prestige In the

community. In any competition for public
acceptance of ideas, the skills and resources
of the prop and opp ts will always
have some measure of effect in producing
the results sought. But it would not be
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suggested that they should be denled ex-
pression of thi pint over the alr by
reason of their particular assets, What ia
against the public interest 1s for the 11

NOTICES

partial & manner as possible.

“to stack the cards” by a dellberate selec-
tion of spokesmen for opposing pointa of
view to favor one viewpolnt at the expense
of the other, whether or not the views of
those spokesmen are identified as the views
of the llicensse or of others, Assurance of
fairness must In the final analysis be
achieved, not by the exclusion of particular
views because of the source of the views, or
the forcefulness with which the view is ex-
pressed, but by making the mlicrophons
available, for the presentation of con-
trary views without dellberate restrictions
ttllulgnnd to impeds equally forceful presenta-
on.

15, Similarly, while llcensees will in most
instances have at their production
meaking possible graphlo and per-

for forceful

sunsive presentation
of ideas, thelr utilization for the promulga-
tion of the 1§ '8 1 viewpolnt

not \ly or aut ically lead to un-

While uncon-
trolled utilization of such resources for the
partisan ends of the licensee might concely-
ably lead to serlous abuses, such abuses
could as well exist where the station's re-
sources are used for the sole use of his per-
sonal spokesmen. The prejudiclal or unfair
use of broadeast production resources would,
be contrary to the publlo

18. The Commission is not persuaded that
a station’s willingness to stand up and be

1m;
the station licensee may have no fxed
opinion or viewpoint which he wishes to
state or advocate, But where the licensee,
himself, believes strongly that one side of &
controversial issus is correct and should pre-
vail, prohibition of his of such
position will not of itself insure falr pres-
entation of that lssue over his station's
{acilities, nor would open advOoCACY neces-
sarily prevent an overall falr presentation of
the subject. It s not a sufficlent answer to
state that a licensee should cccupy the posi-
tion of an Iimpartial umpire, where the li-
censee 18 In fact partial. In the absence of
a duty to present all sides of controversial
issues, overt editorialization by station -
ocensees could conceivably result in serlous
pbuse, But where, as we belleve to be the
case under the Communications Act, such a
bility for a fair and balanced pres-
entation of controversial public issues exlsts,
wa cannot see how the open espousal of one
polnt of view by the llcensee should neces-
sarily prevent him from affording a falr op-
portunity for the presentation of contrary
positions or make mare difficult the enforce-
ment of the statutory standard of falrness
upon any licensee.

17. It must be recognized, however, that
the licensee's opportunity to express his own
views as part of 8 general presentation of
.varylng opinions on particular controversial
issues, does not justify or empower any li-
censes to exercise his authority over the
selection of program material to distort or
suppress the baslo factual information upon
which any truly falr and free discussion of

com lcation wers he to withhold from ex-
presalon over his facilities relevant news or
fecta o 8y or to slant

ing a controv
or distort the presentation of such news. No
discussion of the issues Involved in any con-
troversy can be fair or in the public Interest
where such discussion must take place In &
climate of false or misleading information
concerning the basic facta of the controversy.

18, During the course of the hearings,
fears have been that any effort
on the part of the Commission to enforce
& reasonable standard of fairness and im-
partiality would inevitably require the Com-
misslon to take a stand on the merits of the

particular |

broadcast by the several licensees, as well as
exposing the licensees to the risk of loss of
" T ﬂf"" _LMIIM
they may maks in the exercise of their judg-
ment with respect to the broadcasts of pro-
grama of a controversial nature. We belleve
that these fears are wholly without justifica~
tion, and are based on either an assump-
tion of abuse of power by the Commission
or a lnck of proper understanding of the role
of the Commission, under the Communioa-
tiona Act, in considering the program sorvice
of broadcast llcensees in passing upon appli~
‘While thia

pmmmhmdmepﬂmmmu
of his ability to serve the publio Interest,
sctual conslderstion of such service has al-
wanbunumim'wndammaﬂnnuw
whether the licensee's programming, taken
as 8 whole, demonstrates that the licenses

effort to live up to such obligations. The
action of the station in cexrying or refusing
to carry any particular program is of rele-
vance only as the station's actions with re-
motmmnhwamnuintoiumﬂl
pnmuhrondmtmﬂu.mdmmh
considered in the light of ita other program
This does not mean, of course,

neas; & licensee may not utilise the portion
of its broadcest service which conforms to the
statutory requirements as a cover or shield
for other programming which fails to meet
the minimum standards of operation in the
public interest. But it is clear that the
standard of public interest is not so rigld
that an honest mistake or error in judgment
on the part of & 11 will bs or should be
condemned where his overall record demon-
strates a reasonable effort to provide & bal-
anced presentation of comment and opinion
on such issues. The question is necessarily
one of the reasonablenmess of the station’s
actions, not whether any absolute standard
of falrness has been achieved. It does not
require any app 1 of the ita of the
particular lssue to determine whether rea-
gonable efforts have been made to present
both sides of the queastion. Thus, in apprais-
ing the record of a station in presenting
programs concerning & conftroveraial bill
pending before the Congress of the United
States, If the record dlisclosed that the l-
censee had permitted only advocates of the
bill's enactment to utilize its facilities to the
o of its opponents, 1t ia clear that no

public issues must rily depend. The
basls for any fair conslderation of public
issues, and particularly those of a contro-
versial nature, is the presentation of news
and information concerning the basic facts
of the controversy im as complete and lm-

independent appralsal of the bill's merlts
by the Commission would be required to
reach a determination that the licensee had
misconstrued Its duties and obligations as a
person licensed to serve the public Interest.

The Commission has observed, in conalder-
ing this general problem that “tbe duty
to operate in the public Interest is no eso-
terle mystery, but is essentlally a duty to
operate a radio station with good judgment
and good falth gulded by a ressonable regard
for the interests of the community to be
served.” Northern Corporation (WMEX), 4
Pike & PFischer, R.R, 8383, 880,
some cases will be clearer than others, and
the Commission in the exercise of its func-
tions may be called upon to weigh confilct-
ing evidence to determine whether the -
censee has or has not made reasonable efforts
to present a fair and well-rounded presenta-
tion of public issues. But the
standard of reasonableness and the reason-
able approximation of a statutory norm is
not an arbitrary standard incapable of ad-
ministrative or judicial determination, but,
on the contrary, one of the baale standards
of conduct in pumerous fields of Anglo-
American law. Like all other flexible stgnd-
ards of conduct, it is subject to abuse and
arbitrary Interpretation and application by
the duly authorized reviewing authorities,
But the possibility that a legitimate stand-
ard of legal conduct might be abused or
arbitrarily applied by capricious govern-
mental authority ls not and cannot be a rea-
son for abandoning the standard itself. And
broadcast licensees are protected sgalnst any
conceivable abuse of power by the Commis-
glon in the ax g of its I ing author-
1ty by the procedural safeguards of the Com-
munications Act and the Administrative Pro-
cedure Act, and by the right of appeal to the
Courts from final action clalmed to be ar-
bitrary or capriclous,

19, There remains for conslderation the
allegation made by a few of the witresses In
the hearing that any action by the Com-
mission in this fleld enforeing a baslo stand-
ard of falrness upon broadcast licensees nec-
essarily constitutes an “abridgemsnt of the
right of free speech” in violation of the First
Amendment of the Unitad Btates Constitu-
tlon. We can see no sound basis for sny
such conclusion. The freedom of spesch
protected aguinst governmental abridgement
by the First Amendment does not extend any
privilege to gover u of of
public communications to exclude the ex-
pression of opinions and ideas with which

disagreement. We belleve, on

paramount lssues facing the American peo-
ple 1s within both the apirit and letter of the
Pirst Amendment, As the Supreme Court of
the United States has pointed out In the
Associnted Press monopoly case:

It would be strange Indeed, however, if
the grave concern for freedom of the press
which prompted adoption of the First
Amendment should be read as & command
that the government was without power to
protect that fr ., * = * That Amend-
ment rests on the assumption that the wid-
est possible dissemination of information
from diverse and antagonistic sources s es-
sential to the welfare of the publle, that &
free press 1s o condition of free soclety,
Burely a command that the government it-
self shall not impede the free flow of ideas
does not afford nongovernmental combina-
tions a refuge if they lnpose restraints upon
that constitutionally gusranteed freedom.
Freedom to publish means freedom for all
and not for some, Freedom to publish is
guaranteed by the Constitution, but free-
dom to comblne to keep others from pub-

is not. (Assoclated Press v. United
States, 826 US. 1 at p. 20.)

20, We fully recognize that freedom of the
radio is included among the freedoms pro-
tected agalnst governmental abridgement by
the First Amendment., United States v. Para-
mount Plotures, Inc., et al., 334 U.S. 181, 166,
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But this does not mean that the freedom
of tho people as & whols to onjoy the max-
imum possible utilization of this medium of
mass communication may be subordinated to
the freedom of any single person to explolt
the medium for his own private Interest.
Indeed, it seems indlsputabls that full ef-
fect can only be given to the concept of free-
dom of speech on the radio by giving prece-
dence to the right of the American publio
to be Informed on all sides of publle ques-
tions over any such individual exploitation
for private purposes. tlon of
radio, especially a system of limited licensees,
umnrm:memmﬂgmtotthem—

nbﬂﬂgumant in order to prevent chaotic in-
tarference from d g the great poten-

casting Company v. United States, 319 US,
100, 206; cf. Federal Radio Commission v.
Nelson Brothers Bond & Mortgage Co., 289
U.S. 280; Fisher's Bland Station, Inc. v. State
Tax Commission, 277 U.BS. 660. Nothing in
the Communications Act or ita histary sup-
porta any conclusion that the people of the
natlon, scting through Congress, have fn-
tended to der or diminish their para-
mount rights in the alr waves, including ac-
cesa to radlo broadcasting facilities to a lim-
ited number of private licensees to be used
a8 such licensees see fit, without regard to
the paramount interests of the people. The
maoat t meaning of freedom of the
radio 15 the right of the American people
to llsten to this great medium of communi-
cations free from any governmental dicta-
tion as to what they can or cannot hear
and free aliks from sitmllar restraints by
private licensees.

21. To recapitulate, the Commission be-
lgves that under the American system of
broadcasting the Individual licensees of radio
stations have the responsibllity for deter-
mining the specific program material to be
broadenst over thelr stations, This choles,
however, must be exercised in a manner con-
sistent with the basio pollicy of the Con-
gress that radio be malntained as & medium
of free speech for the gensral public Bs &
whole rather than as an cutlet for the purely
personal or private Interests of the llcensee.
This requires that loensees devote a rea-

pul

ear different opposing positions
ublie issues of Interest and impor-
community. The particular for-
sulted for the presentation of such
in & manner consistent with the

“sg
e

a8 they may have on matters of controversy
may not be utilized to achieve a partisan or

the paramount right of thie public to hear a
reagonably balanced preseniation of all re-
iponsible viewpolnta on par issues can

sistent with the licensee's duty to operate
in the public interest. For the licensee is a
trustee impressed with the duty of preserv-

ing for the public generally radio as a medi-

um of free expression and fair presentation!
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Appendix B
[FCO 64-613]
Trx HISTORY OF THE Famwess DoCTRINE

A. Legislative History.

The falrness dootrine was adopted pur-
suant to the publie interest standards of the
Faderal Radio Aot of 1027 snd the Commu-
nications Act of 1834, and in light of the ex-
pressions of Congress as set forth in legla-
lative

From the !mapunn of commereclal radio

Congress expressed ita concern
mtthedrwambeuuﬂuaﬂtﬂmuu
of communication, capable of making a
major contribution to the development of an
informed public opinion. It wes to encour-
age these capabilities within the American
institutional framework that Congress legls-
lated in this flald?

Both the Pederal Radio Act of 193? and the
Communications Act of 1084 established that

upon whom

responsibllity for determining the content
lnd. preunutwn of program material. But

the Congress, in granting access to broadeast
facilities to a limited number of private U~
censees, made clear from the beginning that
the responsibility which' licensees held must
be exerclsed In accordance with the par-
amount public interest. Thus, the legislative
history is clear that the Congress intended
that radio should be maintalned as a medi-
um of free speech for the general publie,
rather than as an outlet for the viewa of a
few, and that the responsibility held by
broadcast licensees must be exercised In a
manner which would serve the community
generally and the varlpus groups, whether
organized or not, which made up the com-
munity.

As early as 1920, !n the Congressional de-
bates which led to enactment of the
Radio Act of 1927, Congrm (later Sena-
tor) White stated (67 Cong. Rec. 5479, March
12, 1926) :

“We have reached the deflnite conclusion
that the right of all our people to enjoy this
means of communication ¢an be presexrved
only by repudiation of the iden underlying
the 1912 law that anyone who will, may
transmit and by the assertlon In its stend
of the dootrine that the right of publlc to
service is superior to the right of any indl-
vidual to use the ether, This Is the first and
most fundamental difference betwean the

bill and t law."”

“The recent radlo conference met this issue
squarely. It recognizad that in the present
state of sclentific development there must be
o limitation upon the number of broadcast~
ing stations and it recognized that licenses
should be Issued only to those statlions whose
operation would render a benefit to the pub-
lic, are in the public interest or
would contribute to the development of the
art, This principle was approved by every
witness befors your committes. We have
written it into the bill. If emacted into law,
the broadcasting privilege will not be the

right of selfishness, It will rest upon an

assurance of public interest to be served.”

Slimilarly, the view that the public Interest
is paramount to the private interest of par-
ticular licensees was emphasized sgaln on
June @, 1948, In a unanimous report of the
Senate Committee on Interstate and
Commerce on S. 1333, 8. Rept. No. 1667, 80th
Cong., 2d Sess.,, pp. 14-15; and, more re-
cently, on April 17, 1863, in B. Rept. No. 864
(Part 8), 87th Cong,, 2d Sess., pp. 1-4, with
partloular reference to the Commission's
Ialrness doctrine, in which the view was

18, Rept. No. 004 (Part 6), 8Tth Cong,
2d Sess., p. 1.
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expressed that the public interest requires
that a falr cross-section of oplnion be pre-
sented with respect to the controversial is-
sues discussed, regardless of the personal
views of the licensee.

Indeed, since 1060 the Communlications
Act has affirmed the falrness doctrine with
respect to the broadcast licensee who per-
mits the use of his facllltles for the presenta-
tion 'of controversial public Issues. In the
1960 Amendment to Ssction 815 of the Act,
Congress specifically the fairness
doctrine by providing that:

“Nothing in the foregoing sentence [le,
exemption from equal tline requirements for
news-type programs] shall be construed as

broadeasters, In oconnection with
the presentation of newscasts, news inter-
views, news documentaries, and on-the-spot
coverage of news events, from the obligation

upon them under this chapter to
operate In the public Interest and to afford
reasonable opportunity for the discussion of

g views on lasues of public impor-
tance.”

The legislative history of this amendment
establishes that this provislon “is a restate-
ment of the basic pollcy of the ‘standard of
fairness' which Is imposed on broadcasters
under the Communlications Act of 1034"
(House Rept. No. 1069, B6th Cong., 1st Sess.,
August 27, 1859, p. 6). As shown by the use
of the word “chapter" rather than “section”
and also by the legislntive history (ibid.,
Sen. Rept. No. 583, 86th Cong., 1st Sess,,
pp. 13, 19; 105 Cong. Rec. 16310, 16346-47;
17778, 17830-31), Congress made clear that
the obligation of falrness is applicable to all
brondeasts dealing with controversial issues
of public im| ‘Thus, just as Section
816 prior to 1960 imposed a specific statutory
obligation upon the llcensee to afford “equal
opportunities” to legally qualified candldates
for public office, since 1959 1t also gives spe-
cific statutory recognition to the doctrine
that requires the lcensee “to afford reason-
able opportunity for the discussion of con-
filcting views on issuea of public impar-
tance,” Le. to be falr in the broadeasting of
controversial issues.

B. The History of the Fairness Doctrine
Within the Commission.

The sdministrative history of the fairness
doctrine dates back to some of the first deol-
slons of the Federal Radio Commission, op-
erating under the authority of the Pederal
Radio Act of 1027° and seeking to Imple-
ment the public interest requirement of
that Act. .

One of the first responsibilities of the Ra-
dio Commission was to rasign the freguencles
and hours of operation to the numerous radio
stations which had begun operations prior
to the enactment of the Radlo Aoct. The
means through which the Radlo Commission
carried out this responsibility was primarily
by the ndoption of a general reallogation pro-
gram which became effective on November
1, 1828, and pursuant to which, the fre-
quencles and hours of operation of every
radlo station in the country were specified.?

Following the adoption of the general real-
location plan, the Radio Commission re-
celved numerous applications, many of which
were mutually exclusive, for modification of
the licenses which had been issued pursuant
to the plan. Many of the applications wers
from organizations which had been using

. thelr facliities primarily for the promotion

of their own viewpolnt, While the Commis-
slon generally ndopted the principle that,
as betwesan two broadcasting statlons with
otherwise equal claims for privileges, the
station with the longest record of continu-
ous sarvice would have the superior right for

* 44 Btat. 1162 (1027).
8See 2 F.R.O. Ann. Rept., 17-18, 200-214.
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a llcense, one exceptlion to the principle of
“priority” wag mnds In the case of statlons
which served na outlets for the presentation
of only one point of view.

Thus, In Grest Lakes Broadcasting Com-
pany (reported in 8 F.R.C. Ann. Rep, 32), the
Commission denled an application for modi-
fication of license of a station which broad-
cast only one polnt of view, stating that (at

Pp. 82, 38):
stations are llcensed to serve
the public end not for the purpose of
the private or selfish interesis
of individuals or groupa of individuals. The
standard of public interest, convenience, or
necessity meansa nothing if it does not mean
‘this,

It would not be falr, indeed 1t would
not be good service, to the public to allow a
one-sided presentation of the political issues
a8 & program con-

commission belleves that the principle ap-
plies not only to addresses by political can-
didates but to all discussions of
importance to the public. The great ma-
Jority of brondcasting stations are, the com-
mission I8 glad to say, already taciily

i @ broader duty than the lnw im-
poses upon them.

In explanation of this view, the Radio
Comimission pointed out that in the com-
merclal radlo broadcasting scheme (Id. at
p.84):

® ® * there s no room for the operation of
broadoasting stations excluslvely by or in the
private Interests of individuals or groups so
far as the nature of programs ls concerned.
There Is not room In the broadeast band for
every school of thought, rellgious, political,
soclal, and economlo, each to have ita sep-
arate broadcasting station, its mouthplece
in the ether, If franchises are extended to
some it gives them an unfalr advantage over
others, and results in a corresponding cut-
ting-down of general public-service statlons.
It favors the Interests and desires of a portion
of the listening public at the expense of the
rest. stations (a term which Is
here used for the sake of convenlence and
not in a derogatory sense) are not consistent
with the most beneficial sort of discussion
of publle questlons. As a pgeneral ruls,
postulnted on the laws of nature as well as
on the standard of public Interest, conven-
ience, or necessity, particular doctrines,
creeds and bellefs must find their way into
the market of ideas by the existing public-
servioe stations, and if they are of sufMcient
impartance to the listening public the micro-
phone will undoubtedly be avallable. If it
is not, & well-founded complaint will recelve
the careful conslderation of the Commission
in s future action with referencoe to tha
station complalned of 4

And, in the Chicago Federation of Labor
case (reported In 3 F.R.0. 36, afirmed, Chlca-
g0 Federation of Labor v. FRO, 41 F. 2d
4422, the Commission again denled a modifica-
tion of license on the ground that:

Bince there is only a limited number of
avallable freqg for broadcasti this
commlission was of the opinion, and so found,
that there is no place for a station catering
to group, but that all stations should
—

*Although the Commission's declsion was
reversed ,on other grounds, Great Lakes
Broadeasting Co. v. Federa]l Radio Commis-
slon, 87 F. 2d at 968, in dis the above
holding, the Court atated (87 F. 3d nt 996) :
“It 18 our opinion that [the] application was
rightly denied. This conclusion is based
upon the comparatively limited publio serv-
ice rendered by tho station * * .~

NOTICES

cater to the general publio and serve
interest as mgalnst group or class mpugzt'le
These principles recelved early o
equivocal affirmation by the Fed Com-
munications Commission operating under
the authority of the Communications Act
‘of 1034, Thus, In 1038, the Commission
denled an application for a construction

ferent from that of the applicant® BSimi-
larly, in 1840, in its Sixth Annual
the Commission stated (8 F.0.0, Ann. Rep.

ut 86) :
“In out the obligation to render
to

public issues. Indeed, as
licensed to operate In the public domain
the loenses”has assumed the obligation of
presenting all sides of important public ques-~
tiona falrly, objectively and without bias.
The public Interest—not the private—is
paramount.” .

In that same case, however, It was also
stated at p. 840: “In brief, the broadoaster
cannot be an ndvocate.” This statement
wns widely accepted as an outright prohibl-
tlon of brondeast editorlalizing, and, In view
of the reactlon to such policy, the Commis~
slon, on Beptember 65, 1947, Initiated s pro-
ceeding in Docket No. 8616 to study and re-
examine the role of broadeast edltorlalizing
and the falrness dooctrine, in general. This
study culminated in the Report on Editori-
alizing, suprs, as will be set forth more fully
below.

Conowrrently with its study in Doocket
No. 86160, howaver, the Commission continued
the process of defining "and applylng the
Ialrness dootrine to the various problems
which were presented to it. Thus, the Com-
mission made clear its bellef that not only

did the public Interest require broadoast

Co. v. F.0.0,,
175 F, 2d 851 (1948); Laurence W. Harry, 18
FOO 23 (1048); WBNX Broadonsting Co.,
12 FOC 805, 887. In the WEBNX case the
Commiesion also stated (13 FCC st B841):

“The falrness with which a llcensee deals
with particular raclal or religlous groups in
ita community, in the exercise of its power
to determine who can broadcast what over
its facllities, 1s clearly & substantial aspect
of his operation in the publlp interest."”

] Federation of
FRC., 41 pm.
(37

Lobor v.

oung People's Assoclation for the Propa-
gatlon of the Gospel, 6 FOO 178,

0. The Commission's Report on Editorial-
9. -

on particip In essence, the
Report established & two-fold obligation on
the part of every I i t

cing to op
in the public interest: (1) that every 1i-
censee devote a reasonable portion of broad-
cast time to the discussion and consideration
of controversial issues of public H
and (3) that in doing o, he ba falr—that 1s,
that he afirmatively endeavor to make his
facilities available for the expresslon of con-
trasting viewpointa held by responsible ele-
ments with respect to the oc ersial 18-
sues presented. While concerned with the
baale conslderations relevant to the expres-
broedcast

, et forth in detall

. nooprding
the general obligations of llcensees in this

‘e & ® the llcensee's obligations to serve
the public Interest can|[not] be met merely
through the adoption of a general pollcy of
not refusing to broadecast opposing views
when a demand is made of the station for
broadcast time * * * it I8 evident that
broadcast licensees have an aMirmative duty
generally to encourage and implement the
broadcast of all sides of controversial public
issues over their facllities, over and beyond
their obligation to make.available on demand
opportunities for the expression of opposing
views. It Is clear that any approximation
of falrness in the presentation of any con-
troversy will be difficult if not impossible of
achisvement unless the licensee plays a con-
sclous and poattive role In bringing sbout
bnln:?:l presentation of the opposing view-

At the same time, the Report made clear
that the precise means by which fabrmess
would be achieved is a matter for the dis-

TParagraph 6, Report on Editorializing,
supra.

* Paragraph B, Report on Edltorializin,
Broadeast Licensees. e
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and production, will in each
Instance be called o:rdnh!lhn
Judgment good determining
what subjects should be considered, the par-

format of the to be devoted
to esch subject, the shades of

to be presented, and spokesman

2 o8, Here

stated:

"4 ® ¢ for al may
digtate that tims be allocated to & person or
group which hea been, specifically attacked
over the station, where otherwise no such
obligation would exist ® ¢ * "

In d In an Individual case

salely to whether, in the circumstances pre-

* Paragraph 10, Report on Editorializing by
Broadocast Licensees

* Paragraph 10, Report' on Editorlalizing
by!roadmgmm )
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sented, the licensee acted reasomably and in
good faith to present a fair cross-gsection of
on the controversial issue presented,
In such a determination, an honest
mistake or errer In Judgment will not be con~
demned, so long aa the llcensee demonstrates
& reasonable and honest effort to provide a
balanced presentatlon of the controversial
issue. The question of whether the licenses
generally is operating in the publie intereat
in determined at the time of renewal on an
overall basis,
Further, the above procedure does not re-
quire the Commission to consider the merits
‘of the viewpolnt presented. As stated In the

“The question ls necessarily -one of the
rensonableness of the station's actlons, not
whether abasolute standard of fairness
haa been Tt does not require any
appralsal of the merlts of the particular {ssue
to determine whether rensonable efforts have
bean made to present botl sides of the
question * * *Mn

Commisslon &p
editorialization, stating that:

“Consldered, rs weo belleve they muast be,
835 just one of several types of presentation
of public issues, to be afforded thelr appro-
priate and nonexclusive place on the station’s
total scheduls of programs devoted 0 bal-
anced discussion and conalderation of public
lssues, we do not belleve that programs in

1 opinl are
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expressed are Intrinsically more or less sub-
Ject to abuse than any other program devoted
to public issues,” 1

Thus, the Commission concluded that while
leenzeo

Finally, the
“fairness” conslderations in the presentation
of factual inf concerning contro-
versial issues, stating:

"The bnsls for any fair consideration of
public issues, and particularly thoss of a
controversial nature, is the presentation of
news and information concerning the basie
facts of the controversy In as complets and

communication were he to withhold from
expression over his facilitles relevant news

discussion of the issues involved in any con-
troversy can be fair or in the public inter-
est where such discussion must take place
in n climate of false or misleading Informa-
tlon concerning the basic facts of the con-
troversy." =

[FR. Doc. 84-7327; Filed, July 24, 1064;
8:45 aam.]

which the licensee's

up, 18, Report on Editorlalizing
by Broadoeast Licensees.

“ Paragraph 14, Report on Edi
by Broadeast Licensees, R
4 Report, Par, 17.




