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LBJ’s Favorite Lawyer

ABE FORTAS
By Laura Kalman
Yale. 499 pp. $29.95

By E. Barrett Prettyman Jr.

HE READER begins the first

chapter of Abe Fortas with some

skepticism, having already learned

from the acknowledgements that
his widow facilitated the writing in every
way and encouraged friends to talk to the
author, that Fortas's sister provided help
with the book, and that his former law part-
ners gave the author access to monprivi-
leged papers.

Is this to be, then, another paean, a quick
brush stroke over awkward aspects of the
man's life?

The skepticism is quickly dispelled—with
a vengeance. Fortas's family and friends will
be appalled by the picture of him painted
here.

According to the author, Laura Kalman,
Fortas was considered a “monster” by a co-
worker on the Yale Law Journal; “he was no
longer well liked” during a second stint at
the Interior Department; he “lacked an in-
ner compunction to treat people with civil-
ity™; some of his suggestions were regarded
by the State Department as “naive, imprac-
tical, and illegal”; and his financial arrange-

E. Barrett Prettyman Jr., a Washington at-
torney, is the president of the PEN/ Faulkner
Foundation.

ment with Louis Wolfson “reflected insen-
sitivity and arrogance.” Repeatedly, Kalman
states that Fortas deliberately lied to the
Senate Judiciary Committee in 1968. And
he is variously described as self-absorbed,
aloof, bossy, devious, evasive, manipulative,
and—almost a compliment amidst this sea
of putdowns—*“not a very lovable person.”
To be sure, another side of Fortas ap-
pears. He was genuinely committed to civil

liberties both before and after it was fash-

ionable, and he was largely responsible for
the admirable legal help that his law firm,
Arnold, Fortas and Porter, provided to
those accused of communist connections
during the dark days of McCarthyism. Cli-
ents loved him. and he gave unstintingly of
himself on their behalves. He formed a life-
Jong allegiance to Puerto Rico and tried to
upgrade that country’s government and
economy. An able musician himself, he was
transported by music all his life. One justice
(albeit his close friend, William O. Douglas)
thought that Fortas's argument in Gideon v.
Wainwright was the best he had ever heard.
And the team of Fortas and Clark Clifford
was responsible for the sensitive handling of
the Walter Jenkins tragedy.

Nevertheless, the overall portrait of For-
tas that emerges is disquieting, to say the
least. While on the Surpreme Court, he reg-
ularly participated ir. meetings of President
Johnson's closest advisers, argued against a
Vietnam bombing pause and later urged a
resumption of bombing, made extensive re-
visions in a State of the Union Address, ne-

gotiated between the White House and Ea.
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Dominican Republic, reviewed intelligence
reports, interviewed persons for executive
and judicial positions, met with a White
House team to avert a rail strike, con-
demned the District of Columbia Crime Bill
as an “obscenity” and helped draft the pres-
ident's message vetoing it, and advised the
White House on campaign financing. Fortas,
according to the author, even spoke with
the FBI and the president about matters

pending before the Court.
Kalman does not gloss over these impro-

prieties. She correctly concludes that while
other justices have given largely unsolicited
advice to presidents, Fortas's behavior far
exceeded previous bounds.

His early background provided few fore-
warnings of this behavior. His father was
Russian and his mother Lithuanian. They
came to the United States in their early
thirties, where they lived a reasonably com-
fortable life running several businesses. Abe
was born in a modest part of Memphis. He
never played much as a child; instead, he
worked at odd jobs and gave violin lessons.
He won a scholarship to Southwestern Col-
lege, where he was on the debating team
and excelled at writing.

On a scholarship to Yale Law School, he
quickly distinguished himself and became
the editor of the law journal. His mentors,
who played significant roles in his later life.
were Thurman Amold and later-justice
Douglas. After law school, Fortas undertook
a teaching fellowship at Yale but for five
vears commuted to Washington, where he
served in several government departments.
He moved to Washington fulltime in 1938.
Fortas's service in the Navy in 1944 lasted
only one month, and he returned to the In-
terior Department. However, his relation-
ship with irascible Secretary Harold Ickes
deteriorated, and when his old friend Thur-
man Arnold left the Court of Appeals, the
firm of Amold and Fortas was born, soon to
be joined by Paul Porter. The firm quickly
became involved in fighting loyalty board
decisions but also represented well-paying
clients who loved to listen to Arnold's sto-
ries and then turned to Fortas for tough
tactics and judgment. Considered a “con-
summate strategist,” he argued seven cases
before the Supreme  —Continued on page 7
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forms and COMPromises, convinced
that for anything to change every-
thing had to change.” The revolu-
tion “was the result not of insuffer-
able conditions but of irreconcilable
attitudes.” Pipes faults Russia's rad-
icals for their intransigence and
wishes they had been “more ma-
ture—more patient, that is, and
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against Lenin's orders, citing these
occasions as proof that the party
was not authoritarian. One might
just as well study an army platoon,
prove that it sometimes ignores its
commander's orders and deduce
that the army is a democratic insti-
tution after all. Pipes shows con-

sufficient killing would prove the
seriousness of their intent to create
a new world. Lenin's “attorney gen-
eral” Nikolai Krylenko enthused:
“We must execute not only the
guilty. Execution of the innocent
will impress the masses even
more.” Grigory Zinoviev spoke

Court. His influence at Arnold, For-
tas and Porter was enormous, since
by the 1960s he was bringing in
three-quarters of the firm's work.
In 1955, Fortas married an able
tax attorney, Carol Agger. Accord-
ing to Kalman, this was primarily a
union of minds. The couple had no
children, and over the years Fortas
pursued affairs with other wo-
men—even with his wife's friends.

N THE 1940s Fortas had met

Lyndon Johnson, who would

contribute to both his further

rise and eventual fall. Johnson,
of course, was forever in Fortas's
debt for persuading Justice Hugo
Black to stay a lower-court order,
effectively letting Johnson win a
1948 Senate election (an iromy
here, since Black and Fortas later
became enemies on the Supreme
Court). But more than that, Johnson
liked and trusted Fortas.

After Johnson became president,
Fortas turned down his offer of the
attorney generalship but, after first
refusing, accepted a position on the
Supreme Court. Contrary to pop-
ular belief, Fortas, according to Kal-
man, very much wanted the job.

The news, however, shocked and
angered Mrs. Fortas, who hung up
on Johnson.

Fortas was not on the Court long
enough to make a lasting contribu-
tion, although he did write several

important Opinions. He was result-

oriented as a justice, aligning him-
self with most minorites, voting
both for and against business inter-
ests, but siding with the govern-
ment on anything that could be
viewed as critical of the Vietnam
War.

According to the author, Fortas
retained two clients when he went
on the bench: 90-year-old Pablo
Casale and President Johnson. Fi-
nally, when Johnson tried to make
him chief justice to replace Earl
Warren, Fortas was brought under
withering congressional scrutiny.
Not only had he been actively ad-
vising the president, but he had se-
cured a lifelong sinecure from the
Wolfson Foundation and income
from a lecture series at American
University paid for by former cli-
ents. Fortas resigned from the
Court, and the firm he had helped
found would not take him back.

The reader comes to this book

seeking an answer to the question,
How could someone S0 bright be so
blinded by the conflicting demands
of the Supreme Court, the White
House and private benefactors?

Kalman provides as good an an-
swer as one is likely to get, and it is
complex. While Fortas himself was
not overly enamored of huge
amounts of money, his wife appar-
ently was, and they were both cha-

grined by the financial strictures
placed upon judges. Moreover, the
Supreme Court was not as fulfilling
a job as Fortas had hoped. Most
important, he loved power and sim-
ply was not able to give it up be-
cause of a transfer in positions.

The reader has no way of know-
ing whether Kalman is fair and ac-
curate. She relies, for example, on
over 40 confidential interviews,
making some of her conclusions
difficult to assess. But she at least
seems to have diligently plowed
every field in an effort to capture
the essence of this variegated man.

Kalman chose a subject with so
many seli-inflicted wounds that the
feeling she engenders is not sym-
pathy but wonder. Yet few will read
her book without sadness. W

the explosive Madltiial
that is rocking today’s
news media in The
Glasnost Tapes and
learn what the Soviet
Union's most prominent
nonperson wanted

to tell the world

about:

» The Soviet
Union's debt to
atomic spies Julius
and Ethel Rosenberg
e Fidel Castro’s
request for a nuclear
strike on the US.
 Khrushchev’s own ideas
for restructuring
sociatism—actually
nsing the word
perestroika in the 19605
» Stalin’s trail of death—
including the murder of
his rival Kirov and the
suicide of his wile
» Stalin’s pathetic attempl
1o make a second deal
with Hitler in 1942
® The "mistake” of the
invasion of
Czechoslovakia :
o The decision to suppress Pasternak’s Doctor Zhivag

And much more that couldn't he revealed until now!
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