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“I't's nothing important. Now, you just run along and go back to sleep.”




ON SEPT. 25, 1970, Charles W. Col-
son sent a memo to H. R. Halde-
man in which he proposed that the
White House get a ruling from the
Federal Communication Commission
on the “role of the President when he
uses TV.” This, he argued, would have
“an inhibiting impact on the net-
works.” Probably the last thing he
ever expected was that this memo—
and others—would end up helping to
ignite-a flurry ‘of judicial and congres-
sional dedication to broadcasters’ First
Amendment rights.

Broadeasters, of course, have been
delighted—indeed, amazed—to find a
growing number of liberals as their
new defenders. There is, for example,
Demoecratic Sen. William -Proxmire of
Wisconsin, who 15 years ago played a
central role in requiring the FCC to
judge how stations handle controver-
sial issues. This Fairness Doctrine no-
tiom—had been kicking around for a
number of years by then, but it was
Proxmire who proposed and pushed
through the amendment to the Com-
munications Act. Today the same Sen.
Proxmire 18 delivering Senate
speeches declaring that the doctrine is
unconstitutional. He now describes it
as the ‘“unfairness doctrine,” an
“«Orwellian double think” procedure,
and the subversion of Voltaire to mean
o] will defenid to the death your right
to agree with me.”

Plenty of Company
‘ROXMIRE IS certainly not alone
in his sharp change of heart; he
has plenty of company among federal
judges, other liberal members of Con-
gress and intellectuals who have simi-
larly reversed course in the wake of
Watergate and other events on a wide
range of issues.

Historlan Arthur Schlesinger Jr., for
example, has spent a good deal of his
eareer supporting a strong presidency,
illustrating his case with studies of
Président Franklin Roosevelt, and
then growing even more enthusiastic
ahout the strong, activist President
when he actually got the chance to
play a role in the Kennedy White
House. In those days, Prof. Schlesinger
has written, President Kennedy was
too often deflected from noble pur-
poses by reluctant bureaucrats and
elected congressmen who checkeg his
power. Now, however, Schilesinger ar-
gues in his book “The Imperial Presi-
dency” that the President has too
much power. "

Similarly, when conservative State
Department employee Otto Otepka
tried to tell Congress a few pertinent
facts about how the department was
doing its business, many distinguished
liberals—who happened to think
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Otepka and his congressional allies
were on a Communist witchhunt—
cried out that the State Department
should exercise “executive privilege”
and withhqld Otepka's information.
Many of those same liberals had very
different ideas about our last adminis-
tration’s right of executive privilege.

Then there is the case of scholar-pol-
iticlan-diplomat Daniel Patrick Moyni-
han, who once stridently warned the
country that scholars are at their
weakest in prescribing massive govern-
ment programs and have, in fact, sold
the country large amounts of “snake
oil." Scholars should stick to studying
results, said Moynihan. But within a
year or so after he wrote this warning,
Moynihan became the czar of domestic
policy in the Nixon administration and
proposed what he said was the most
far reaching social reform (a guaran-
teed annual income) since the 1930s.

These and other turnabouts can be
explained in a number of ways. We all
know that a foolish consistency is the
hobgoblin of little minds. It is also pos-
sible, and hopefully true, that men
learn by experience and change their
preconceptions.

‘But there is yet another potential
‘explanation: Is it possible that despite
some of the most scholarly formula-
tions about the relationships within

government and between government
and the governed these matters are re-
ally decided, perhaps unconsciously,
on the basis of just who has the
power? More bluntly, do some people
thinki_gi;at lots of government power is
fine when the “good guys"—their peo-
ple—are in office, but government
power must be drastically reduced
when the “bad guys”"—the “other” peo-
ple—get elected?
Judicial Sanctification
BVIOUSLY, OUR fundamental
rights should be decided on firmer
ground than whether politicians to our
liking are in command at the moment,
The Constitution and our laws are not
g0 easy to change that we can alter our
notions on the basis of who won the
last election. And yet, as Prof. Philip
Kurland, a constitutional scholar at
the University of Chicago Law School,
has pointed out, “When it is a Presi-
dent with what has come to be ealled
‘charisma,’ & Franklin Delano Roose-
velt or a John Fitzgerald Kennedy,
some of us have applauded the seizure
of power by the President. When that
office is occupied by one whose objec-
tives are less to our tastes, we deplore
;h; gower that has become his to exer-

One of the most striking examples of
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this phenomenon has occurred in the
area of freedom of speech, and particu-
larly the use of the air waves. Sud-
denly liberals have begun to argue
that broadcasters should have the
"same First Amendment rights enjoyed
by newspapers, and that the FCC
should stay out of programming mat-
ters—a far cry from their earlier posi-
tion. :

In the 1940s, such FCC commission-
ers as James Lawrence Fly, Clifford
Durr, Paul Walker, Paul Porter and
Frieda Hennock—all devoted New
Dealers—constantly urged greater gov-
erfiment involvement in programming.
They argued that radio stations had a
responsibility to engage in more non-
entertainment; it was .euphemistically
called “meaningful” programming.

Those were the days when Louis G.
Caldwell, a determined and brilliant
conservative, represented the interests
of the Chicago Tribune and other vio-
lently anti-Roosevelt licencees. He ar-
gued repeatedly that the commission
was violating the Firstj Amendment
when it stepped into the programming
area. But the commissioners and the
staff scoffed at such a notion.
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The commission position received
Jjudicial sanctification from some gen-
eral and gratuitous language that Jus-
tice Frankfurter included in a 1940
opinion on behalf of a unanimous Sy-
preme Court. He said the commission
not only had the duty to act “as a kind
of traffic officer policing the wave
lengths to prevent stations from inter-
fering with each other,” but that it was
Congress' intention to place upon it the
obligation of “determining the composi-
tion of (the) traffic.” Although this
reference was not required by the
issues invelved in the case at hand,
it was immediately used by the FCC
and by other courts as a definitive in-
terpretation of the commission’s pPow-
ers and a congressional eommand that
it aggressively involve itself in pro-
Eramming. .

The Blue Book

NTIL 1946, THERE were no fed-

eral guideposts outlining what ac-
tually constituted programming in the
public interest. However, on March 7,
1946, the commission issued a 50-page
brochure which had a blue cover and
immediately became known ag “The
Blue Book.”

The Blue Book required each sta-
tion to report in its license renewal ap-
plication the amount of programming
it had carried in each of several cate-
gories —for example, education, news,
discussion, and religion. In addition,
the station was required, and still is
required, to include in its application

promises about the programming it
would carry in the three-year license
period. Then, each time a license re-
newal application was filed, the. com-
mission weighed how well the prom-
ises hrad been kept.

The Blue Book acknowledged that
the Communications Act prohibited the
FCC from censoring programs. But the
commission, after reviewing the con-
Zressional history of the Communica-
tions Act and the judicial review of its
powers, concluded that it not only had
the right to make such judgments, but,
indeed, it was “under an affirmative
duty . . . to give full consideration to
(the) program service” of every licen-

-see at renewal time.

During the next quarter century the
U.S. Court of Appeals for the Distriet
of Columbia (to which practically all
FCC decisions are appealed) encour-
aged the commission’s programming
activity. In case after case, the court
brushed aside First Amendment
whimpers and not only approved the
commission’s right to make program-
ming judgments, but even scolded the
commission when it shirked this task.

For example, in 1962 Chief Judge
David L. Bazelon, on behalf of a unani-
mous court which then included Judge
Warren Burger, held that “the commis-
sion may impose reasonable restrie-
tions upon the granting of licenses to
insure programming designed to meet
the needs of the local community.”

Until November of 1969, we had

Peters In the t.un Dally News

“Thank you, Reverend. Now, in compliance with an FCC ruling, here to
represent the opposition. . "
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very few hard facts showing that
the White House had ever used the
FCC to pressure stations—and particu-
larly the networks—to assure a
friendly attitude toward the President
and his programs.

We do know that President Roose-
velt sent & memorandum to FCC
Chairman Fly on Oct. 3, 1840, in which
fi&daid: “Will you please let me know
when you propose to have a hearing on
newspaper ownership of radio sta-
tions.” We also know that during the
Eisenhower years rumors ‘were ramp-
ant that Sherman Adams and other
members of the White House elite re-
commended to the FCC what the out-
come should be in contested hearings,
sshere there were two or more appli-
cants for the same facility.

But neither the Roosevelt inquiry nor
the interference by the Eisenhower
White House were designed to Intimi-

date the networks or stations or news-,

papers because of program content
that was critical of the administration.
That was a Nixon administration in-
vention, and its history is by now fa-
miliar.

There was FCC Chairman Dean
Burch's phone call to CBS president
Frank Stanton on Nov. 4, 1969, re-
questing a transcript of the network’'s
news analysis that had followed a
Nixon address the night before. There

was Vice President Agnew's Des

Moines speech nine days later castigat-
ing the networks' news coverage and
reminding them that they held licenses
through the sufferance of the FCC.
There wete, according to CBS’ Stan-
ton, a number of White House phone
calls over the next three years express-
ing displeasure with news broadcasts.
There was the Colson memo to Halde-
man, There was the December, 1872,
Indianapolis speech by Clay T. White-
head, director of the White House's Of
fice of Telecommunications Policy,
condemning the “ideological plugola”
and “elitist gossip” of network news.
And there was President Nixon on
tape telling Haldeman that “The main

thing is The Post is going to have dam- °

nable, damnable problems out of this
one. They have a television station ...
And they're going to have to get it re-
newed.”

Some late recanted their positions;
Burch subsequently said he never
should have made the Stanton call,
that he didn't realize its implications,
and Whitehead later termed the Fair-

ness Doctrine “the mark of a totalitar-
ian soclety . . . government enforced
journalism . . . a total incongruity with
freedom of expression in this counrty

Whitehead found himself in strange
company. For once the Nixon White
House's involvement in FCC program-
ming matters became a matter of pub-
lic record, a number of liberal senators
and judges change their tunes as well.

On Sept. 25, 1972, for example, Judge
Bazelon joined two of his colleagues in
an opinion sustaining the FCC's denial
of a license renewal on a programming
issue, and stated that he would file, at
a later date, a concurring opinion. But
during the following 40 days he had
second thoughts, On Nov. 4, 1972, he
issued instead a 39page dissenting)
opinion in which he argued that FCC
involvement in programming violated
the First Amendment; he said that the
commission had no constitutional right
to deny a station its license because of
its programming. -

Bazelon repeatedly referred to the

“chilling effect” that FCC program-.

ming intervention and supervision has
on freedom of speech and thought. He
noted that “highly respected members-
of newspaper and broadcasting corps”
had warned us “that governmeéntal reg-
ulation of broadeasting has been more
pernicious than any group of private
censors.” He went on to say that there
was “some question as to what the
FCC may constitutionally ask of appli,
cants -with respect to programming
plans . . .” And more recently, in a
speech to the Federal Communications
Bar Association, he wurged the
“broadcast media . . .

terfere with their wide legitimate decl-
sions.”
A Joyous Tremor
HEN Supreme Court Justice Wil-
liam O. Douglas said on May 28,

1973, that he had concluded that “TV,
and radio stand in the same protected '

position under the First Amendment
a5 do newspapers and magazines,” and
when Justice Potter Stewart eoncurred,
a joyous tremor went through the
broadeasting industry.

While the cmms—and pa.rtlculnrly.-
their liberal members—were showing
detéermination to curtail the FCC’s

power over programming, such other

liberals as Sens. Proxmire and George-

MecGovern and former Sen. Eugene -
MeCarthy began to urge that station .
owners’ program judgments he cloaked

with First Amendment rights.

On March 14, 1972, for example, Mc‘ t

(to) strenuously -
resist all government attempts to im- _

Carthy issued a “Statement on Free-
dom of Broadeasting” which warned of
the dangers which occur when power
is given to the White House/FCC to in. .

terfere, criticize or evaluate whether

the content of broadcasting serves the
publie interest. He stated, “We cannot .
continue government efforts to regu-
late the quality and substance of
broadecasting.” He saw no reason at all
why the government “should impose
quality standards on radio and televi-
sion broadcasters when we have no
such government controls on newspa-
pers.” His absolutist position arose
from the fact that those who wanted to
increase the regulation of broadcasters
were doing so “in the hope of getting
them to do what they want . .."”

Watergate then, has helped validate
the thesis that our dedication to the
basic philosophy behind the First
Amendment is inversely related to our
confidence that the White House un-
derstands its values and purposes.
When we are convinced that the:presi-
dential political process recognizes and
respects the First Amendment's pur-
pose and sanctity, the less nervous and
anxious we are about its vitality and
values. The more we doubt the Presi-
dent's commitment to it, the more ea-
ger we are to implement and
strengthen it. Bad presidencies have
the effect of giving the First Amend-
ment a charge of adrenalin.




