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he big users of the Freedom
 of Inform

ation 
A

ct aren't journalists and public-interest 
groups. T

hey're businessm
en and crim

inals 
w

ho are driving up the cost —
 and adding to the 

security risks —
 of the public's 'right to know

.' 
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itn

ess w
as ask

ed
, h

ad
 b

e-
com

e of the fingered inform
ant? 

"t d
o
n
't ex

p
ect h

im
 to

 b
e liv

in
g
 an

y
-

m
o
re," h

e rep
lied

. 0
 

D
u
rin

g
 th

e
 W

a
te

rg
a
te

 sc
a
n
d
a
ls, a

 
w

av
e o

f en
th

u
siasm

 fo
r "o

p
en

n
ess in

 
g
o
v
ern

m
en

t" sw
ep

t o
v
er W

ash
in

g
to

n
, 

an
d
 C

o
n
g
ress ru

sh
ed

 to
 erect leg

isla-
tiv

e m
o
n
u
m

en
ts to

 th
e p

u
b
lic's in

terest. 
N

one of these w
as m

ore Im
portant than 

a series o
f 1

9
7
4
 am

en
d
m

en
ts (an

d
 o

n
e 

in 1976) that liberalized the F
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e p
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em
, th

e F
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h
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b
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b
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 p
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 c
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c
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n
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 c
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 c
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c
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 c
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 c
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 c
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 d
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p
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b
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o
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a
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n
c
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 p
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v
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c
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a
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a
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c
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c
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 d
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c
t w

a
s
 e

ffe
c
tiv

e
ly

 h
a
m

-
s
tru

n
g

 b
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u
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t p
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e
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c
u
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u
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 d

a
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u
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e
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f c
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b
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f d
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c
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c
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c
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.I.A
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 to
 th

e
m

. Y
e
t n

o
w

, fo
r th

e
 

p
rice

 o
f a

 p
o
sta

g
e
 sta

m
p
, su

ch
 

p
e
rs

o
n
s
 c

a
n
 g

e
n
e
ra

lly
 o

b
ta

in
 

s
u
c
h
 d

a
ta

 fro
m

 F
e
d
e
ra

l a
g
e
n
-

c
ie

s
." 

A
 g

ro
w

in
g
 b

o
d
y
 o

f c
o
u
rt 

c
a
s
e
s
 u

n
d
e
r th

e
 a

c
t h

a
s
 c

o
n
-

c
e
rn

e
d
 s

o
-c

a
lle

d
 "re

v
e
rs

e
 

F
.O

.I.A
." la

w
s
u
its

 In
 w

h
ic

h
 

c
o
m

p
a
n
ie

s
 a

tte
m

p
t to

 o
b
ta

in
 

in
ju

n
c
tio

n
s
 b

a
rrin

g
 th

e
 re

le
a
s
e
 

o
f d

a
ta

 th
e
y
 h

a
v
e
 p

re
v
io

u
s
ly

 
s
u
p
p
lie

d
 to

 th
e
 G

o
v
e
rn

m
e
n
t. 

In
 A

p
ril, o

n
e
 s

u
c
h
 c

a
s
e
 -

C
h
ry

s
le

r C
o
rp

o
ra

tio
n
 v

. 

B
ro

w
n
—

 re
a
ch

e
d
 th

e
 S

u
p
re

m
e
 

C
o
u
rt, w

h
ic

h
 ru

le
d
 th

a
t p

ri-
v
a
te

 p
a
rtie

s
 (in

c
lu

d
in

g
 c

o
rp

o
-

ra
tio

n
s
) h

a
d
 n

o
 rig

h
t to

 file
 

la
w

su
its to

 b
lo

ck th
e
 re

le
a
se

 o
f 

re
c
o
rd

s
 u

n
d
e
r th

e
 F

.O
.I.A

. A
l-

th
o
u
g
h
 th

e
 ca

se
 w

a
s re

m
a
n
d
e
d
 

to
 a

 lo
w

e
r c

o
u
rt o

n
 o

th
e
r 

g
ro

u
n
d
s
, th

e
 ru

lin
g
 h

a
s
 b

e
e
n
 

w
id

e
ly

 in
te

rp
re

te
d
 a

s
 a

 m
a
jo

r 

s
e
tb

a
c
k
 to

 o
th

e
r "re

v
e
rs

e
 

F
.O

.I.A
." s

u
its

 u
n
le

s
s
 C

o
n
-

g
re

ss re
vise

s th
e
 a

ct to
 p

e
n-n

it 

th
e
m

. 

T
h
e
 u

n
fo

re
s
e
e
n
 p

ro
b
le

m
.; 

c
re

a
te

d
 

b
y 

th
e
 F

.O
.I.A

. a
n
d
 

th
e
 P

riv
a
c
y
 A

c
t h

a
v
e
 g

iv
e
n
 

ris
e
 to

 a
 m

o
u
n
tin

g
 o

p
p
o
s
itio

n
, 

p
rim

a
rily

 a
m

o
n
g
 th

e
 b

u
re

a
u
-

c
ra

ts
 w

h
o
 a

d
m

in
is

te
r th

e
 s

ta
t-

u
te

s
 a

n
d
 a

m
o
n
g
 c

o
n
s
e
rv

a
tiv

e
s
 

a
n
d
 m

o
d
e
ra

te
s
 in

 C
o
n
g
re

s
s
. If 

o
n
ly

 fo
r ta

c
tic

a
l re

a
s
o
n
s
, m

o
s
t 

c
ritic

s
 s

tre
s
s
 th

e
ir n

o
m

in
a
l 

co
m

m
itm

e
n
t to

 th
e
 id

e
a
 o

f re
a
-

s
o
n
a
b
le

 "o
p
e
n
n
e
s
s
 In

 g
o
v
e
rn

-
m

e
n
t" a

n
d
 in

s
is

t th
e
y
 a

re
 n

o
t 

s
e
e
k
in

g
 o

u
irig

t re
p
e
a
l o

f th
e
. 

F
.O

.I.A
., b

u
t s

im
p
ly

 s
o
m

e
 

m
o
d
ific

a
tio

n
s
 In

 th
e
 la

w
. S

in
c
e
 

W
a
te

rg
a
te

, th
e
 p

u
b
lic

's
 "rig

h
t 

to
 k

n
o
w

" h
a
s
 b

e
c
o
m

e
 a

 d
o
c
tri-

n
a
l sa

cre
d
 co

w
. A

s o
n
e
 le

a
d
in

g
 

lo
b
b
y
is

t e
x
p
la

in
e
d
, "Y

o
u
'v

e
 

g
o
t to

 b
e
 w

illin
g
 to

 w
in

d
o
w

- 
d
re

ss 
	

flo
w

 c
a
n
 y

o
u
 b

e
 

a
g
a
in

s
t 'tru

th
 in

 le
n
d
in

g
' o

r 
'fre

e
d
o
m

 o
f in

fo
rm

a
tio

n
'?

" 
Q

u
in

la
n
 J

. S
h
e
a
 J

r. d
ire

c
ts

 
th

e
 J

u
s
tic

e
 D

e
p
a
rtm

e
n
t's

 O
f-

fic
e
 o

f P
riv

a
c
y
 a

n
d
 In

fo
rm

a
-

tio
n
 A

p
p
e
a
ls

, w
h
ic

h
 h

a
s
 b

e
e
n
 

In
s
tru

m
e
n
ta

l in
 c

o
m

p
e
llin

g
 th

e
 

F
.B

.I., D
.E

.A
. a

n
d
 o

th
e
r c

o
m

-
p
o
n
e
n
ts

 o
f th

e
 J

u
s
tic

e
 D

e
p
a
rt-

m
e
n
t to

 d
is

c
lo

s
e
 m

a
te

ria
l th

e
y
 

m
ig

h
t o

th
e
rw

is
e
 b

e
 te

m
p
te

d
 to

 
e
x
e
m

p
t. A

m
o
n
g
 J

u
s
tic

e
 o

ffi-
c
ia

ls
 h

e
 is

 c
o
n
s
id

e
re

d
 a

 "lib
-

e
ra

l" o
n
 a

c
c
e
s
s
 q

u
e
s
tio

n
s
, b

u
t 

e
ve

n
 h

e
 h

a
s p

ro
p
o
se

d
 a

 "m
o
d
-

e
s
t c

o
u
n
te

rre
v
o
lu

tio
n
 in

 in
fo

r-
m

a
tio

n
 p

o
lic

y
" a

n
d
 u

rg
e
d
 "a

 
little

 le
s
s
 o

p
e
n
n
e
s
s
 ... in

 o
rd

e
r 

to
 m

a
k
e
 th

e
 c

rim
in

a
l-ju

s
tic

e
 

s
y
s
te

m
 w

o
rk

 a
g
a
in

." M
r. S

h
e
a
 

o
b
s
e
rv

e
s
, "W

e
 h

a
v
e
 k

e
p
t o

u
r 

p
ro

m
is

e
 to

 b
rin

g
 th

e
 D

e
p
a
rt. 

m
e
n
t o

f J
u
s
tic

e
 in

to
 s

u
b
s
ta

n
-

tia
l c

o
m

p
lia

n
c
e
 w

ith
 b

o
th

 th
e
 

F
re

e
d
o
m

 o
f In

fo
rm

a
tio

n
 a

n
d
 

P
riv

a
c
y
 A

c
ts

, b
u
t w

h
a
t a

 p
ric

e
 

w
e
 h

n
v
e
 p

a
id

!" 
F

.B
.I. D

ire
c
to

r W
illia

m
 

W
e
b
s
te

r re
c
e
n
tly

 u
rg

e
d
 a

 1
0
l-

y
e
a
r "m

o
ra

to
riu

m
" o

n
 re

le
a
s
-

in
g
 a

n
y
 b

u
re

a
u
 file

s
 o

n
 c

lo
s
e
d
 

in
v
e
s
tig

a
tio

n
s
. A

n
d
 th

e
 J

u
s
tic

e
 

D
e
p
a
rtm

e
n
t, w

ith
 a

n
 e

y
e
 to

- 

w
a
rd

 p
ro

p
o
s
in

g
 le

g
is

la
tiv

e
 

ch
a
n
g
e
s, h

a
s co

m
p
le

te
d
 a

 G
o
v-

e
rn

m
e
n
t-w

id
e
 s

u
rv

e
y
 o

f th
e
 

"c
o
s
ts

'' a
n
d
 "b

e
n
e
fits

" o
f th

e
 

F
.O

.I.A
. If o

n
ly

 to
 fo

re
s
ta

ll b
u
-

re
a
u
c
ra

tic
 p

ro
p
o
s
a
ls

 fo
r a ro

ll-

b
a
c
k
, s

e
v
e
ra

l le
g
is

la
tiv

e
 c

o
m

-
m

itte
e
s in

 b
o
th

 h
o
u
se

s, in
clu

d
-

in
g
 S

e
n
a
to

r K
e
n
n
e
d
y
's

 p
o
w

e
r-

fu
l J

u
d
ic

ia
ry

 C
o
m

m
itte

e
, h

a
v
e
 

b
e
e
n
 p

re
p
a
rin

g
 th

e
ir o

w
n
 

s
c
ru

tin
ie

s
 o

f F
.O

.I.A
. e

n
fo

rc
e
. 

in
e
n
t. T

im
o
th

y
 In

g
ra

m
, s

ta
ff 

d
ire

c
to

r o
f R

e
p
re

s
e
n
ta

tiv
e
 

R
ic

h
a
rd

s
o
n
 P

re
y
e
r's

 H
o
u
s
e
 

S
u
b
co

m
m

itte
e
 o

n
 G

o
ve

rn
m

e
n
t 

In
fo

rm
a
tio

n
 a

n
d
 In

d
iv

id
u
a
l 

R
ig

h
ts

, s
a
y
s
 th

a
t it w

ill p
ro

-
p
o
s
e
 s

e
v
e
ra

l m
a
jo

r a
d
ju

s
t-

m
e
a
ts in

 th
e
 a

ct th
is fa

ll. 
T

h
e
 d

e
b
a
te

 o
ve

r th
e
 F

.O
.I.A

. 
h
a
s
 d

iv
id

e
d
 W

a
s
h
in

g
to

n
 in

to
 

tw
o
 b

ro
a
d
 c

a
m

p
s
, e

a
c
h
 o

f 
w

h
ic

h
 d

is
p
la

y
s
 o

n
ly

 m
in

im
a
l 

g
o
o
d
 w

ill to
w

a
rd

 th
e
 o

th
e
r. 

T
h
e
 le

g
a
c
y
 o

f m
is

tru
s
t fro

m
 

th
e
 s

tru
g
g
le

s
 o

f th
e
 J

o
h
n
s
o
n
-

N
ix

o
n
 y

e
a
rs

 lo
o
m

s
 la

rg
e
, o

p
-

p
o
s
in

g
 e

v
e
n
 th

e
 s

lig
h
te

s
t 

"c
o
u
n
te

rre
v
o
lu

tio
n
" In

 in
fo

r-
m

a
tio

n
 p

o
lic

y
. In

d
e
e
d
, a

n
 

e
n
e
rg

e
tic

 c
o
n
s
titu

e
n
c
y
 o

f p
u

b
-

lic
-In

te
re

s
t la

w
y
e
rs

, a
n
ti-g

o
v
-

e
rn

m
e
n
t a

c
tiv

is
ts

, th
e
 p

re
s
s
, 

m
o
s
t s

c
h
o
la

rly
 g

ro
u
p
s
 a

n
d
 th

e
 

s
ta

ffs
 o

f m
o
re

 lib
e
ra

l C
o
n
g
re

s
-

s
io

n
a
l o

v
e
rs

ig
h
t c

o
m

m
itte

e
s
 is

 

u
rg

in
g
 s

till fu
rth

e
r lib

e
ra

liz
a
-

tio
n
. T

h
e
y
 a

rg
u
e
 th

a
t b

u
re

a
u
. 

c
ra

tic
 d

e
la

y
s
, e

x
c
e
s
s
iv

e
 

se
a
rch

 fe
e
s a

n
d
 th

e
 Ju

stice
 D

e
-

p
a
rtm

e
n
t's

 w
illin

g
n
e
s
s
 to

 d
e
-

fe
n
d
 o

th
e
r a

g
e
n
c
ie

s
 a

g
a
in

s
t 

F
.O

.1
.A

. la
w

s
u
its

 a
re

 s
till im

-
p
e
d
in

g
 th

e
 re

le
a
s
e
 o

f d
o
c
u
- 

I
 



m
en

ts,,v
ital to

 p
u
b
lic d

iscu
s- 

sion. 	
. 

B
a
ttle

 lin
e
s h

a
v
e
 b

e
e
n
 

draw
n, and the C

arter A
dm

in-
istratio

n
 h

as b
een

 cau
g

h
t in

 
the crossfire. O

verall, the han-
dling of the F

.O
.I.A

. by P
resi-

d
en

t C
arter's ap

p
o

in
tees h

as 
ran

g
ed

 fro
n
v
am

b
iv

alen
t to

 
b
efu

d
d
led

. F
o
r m

o
n
th

s, th
e 

W
hite H

ouse tried to sidetrack 
legislation that defined, for the 
first tim

e
, a

ll P
re

sid
e
n

tia
l 

papers —
 not just R

ichard N
ix-

on's —
 as public property sub-

ject to eventual release under 
th

e
 F

.O
.I.A

. D
e
sp

ite
 sa

fe
-

guards in the draft legislation 
p

ro
te

c
tin

g
 th

e
 p

riv
a
c
y

 o
f 

m
an

y
 P

resid
en

tial co
m

m
u

n
i-

c
a
tio

n
s fo

r y
e
a
rs a

fte
r a

 
ch

an
g

e in
 ad

m
in

istratio
n

s, 
C

arter aid
es lo

b
b
ied

 stren
u
-

o
u
sly

 fo
r a b

ill th
at w

o
u
ld

 ef-
fectively exem

pt M
r. C

arter's 
P

resid
en

tial p
ap

ers fro
m

 th
e 

a
c
t. E

v
e
n

tu
a
lly

 C
o

n
g

re
ss 

p
assed

 a m
o

d
ified

 v
ersio

n
 o

f 
th

e m
easu

re th
at w

as sig
n
ed

 
in

to
 law

 b
y
 P

resid
en

t C
arter 

as th
e P

resid
en

tial R
eco

rd
s 

A
ct of 1978. 
T

he Justice D
epartm

ent has 
co

m
e u

n
d

er fire reg
u

larly
 fo

r 
th

e d
isp

arity
 b

etw
een

 A
tto

r-
n
e
y
 G

e
n
e
ra

l G
riffin

 B
e
ll's 

av
o

w
ed

 co
m

m
itm

en
t to

 im
-

p
ro

v
in

g
 a

c
c
e
ss u

n
d

e
r th

e
 

F
.O

.I.A
. and the D

epartm
ent's 

actual behavior. In M
ay 1977 

th
e A

tto
rn

ey
 G

en
eral sen

t a 
letter to

 all F
ed

eral d
ep

art-
m

ents and agencies declaring, 
"T

he G
overnm

ent should not 
w

ithhold docum
ents unless it 

is im
p
o
rtan

t to
 th

e p
u
b
lic in

-
terest to do so, even If there is 
som

e arguable legal basis for 
th

e w
ith

h
o

ld
in

g
.... T

h
e Ju

s- 
tice D

ep
artm

en
t w

ill d
efen

d
 

F
reedom

 of Inform
ation suits 

o
n
ly

 w
h
e
n
 d

isc
lo

su
re

 is 
dem

onstrably harm
ful, even if 

the docum
ents technically fail 

w
ith

in
 th

e ex
em

p
tio

n
s in

 th
e 

act." 
In practice, the "dem

onstra-
b
le" o

r "actu
al h

arm
" stan

d
- 

ard proved so broad that Jus- 
tice continued to defend all but 

a h
an

d
fu

l o
f its 6

0
0
 p

an
d
in

g
 

F
.O

.I.A
. law

su
its. T

h
is co

n
-

trast b
etw

een
 p

ro
m

ise an
d
 

perform
ance has draw

n caus-
tic notices from

 critics of G
ov-

ernm
ent secrecy w

ho contend 
that so far there are few

 genu-
in

e d
ifferen

ces b
etw

een
 th

e 
C

arter 	
A

dm
inistration's 

reco
rd

 o
n

 o
p

en
n

ess an
d

 th
e 

p
ractices o

f P
resid

en
ts Jo

h
n

-
son, N

ixon and F
ord. • 

A
lthough several legislative 

su
b
co

m
m

ittees h
av

e stu
d
ied

 
s
p

e
c
ific

 a
s
p

e
c
ts

 o
f th

e
 

F
.O

.I.A
., o

n
ly

 recen
tly

 h
as 

C
ongress expressed interest in 

a com
prehensive review

 of the 
act. B

ut even those alterations 
urged by practically everyone 
concerned w

ith the act m
ay be 

im
p
o
ssib

le
 to

 Im
p
le

m
e
n
t. 

H
o

w
, fo

r in
sta

n
c
e
, c

a
n

 a
 

d
am

p
er b

e p
u

t o
n

 w
h

im
sical 

req
u
esters? C

aterin
g
 to

 su
ch

 
ch

aracters, o
n

e en
terp

risin
g

 
co

m
p
an

y
 h

as ev
en

 p
ed

d
led

 a  

"F
reedom

 of Inform
ation W

it" 
(fo

r $
3
.9

9
 p

lu
s p

o
stag

e an
d
 

h
an

d
lin

g
) an

d
 p

ro
claim

ed
 in

 
its ad

s: "H
ere's H

o
w

 to
 F

in
d
 

O
u
t W

h
ic

h
 'E

n
e
m

ie
s L

ist' 
Y

ou're O
n —

 W
ithin 10 W

ork-
in

g
 D

ay
s!" T

h
ere m

ay
 b

e n
o
 

w
ay ever to prevent "X

ing E
d-

w
ard the N

inth" of A
llentow

n, 
P

a., fro
m

 co
n
tin

u
in

g
 to

 re-
quest his C

.I.A
. file. N

or w
ill 

th
e
 p

e
rso

n
 w

h
o
 file

d
 a

n
 

F
.O

.I.A
. law

su
it fo

r reco
rd

s 
th

at w
o
u
ld

 "p
ro

v
e" h

e h
ad

 
been elected

 P
resident in 1968 

easily
 su

rren
d
er h

is b
elief. 

S
till, p

ro
cessin

g
 a n

u
m

b
er o

f 
such w

ild inquiries is a sm
all 

price to pay for protecting the 
p

u
b

lic's rig
h

t to
 kn

ow
 about 

far m
ore serious m

atters. 
In

 larg
e m

easu
re th

ro
u
g
h
 

th
e am

en
d
ed

 F
.0

.1
.A

., th
e 

U
n

ited
 S

tates h
as created

 a 
new

. 	
quasi-constitutional 

"right to know
." T

his concept 
is virtually unknow

n in other 
d
em

o
cratic so

cieties, w
h
ere 

official secrets acts, inform
al 

restraints or a com
bination of 

b
o
th

 co
n
tin

u
e to

 p
rev

en
t d

is-
closure of alm

ost all classified 
d
a
ta

. T
h
a
t a

n
 in

te
llig

e
n
c
e
 

ag
en

cy
 w

o
u

ld
 assig

n
 th

ree 
full-tim

e em
ployees to collect-

in
g

 m
aterial fo

r a ren
eg

ad
e 

ag
en

t fro
m

 h
is p

erso
n
al files 

—
w

hich the C
.I.A

. is currently 
d

o
in

g
 p

u
rsu

a
n

t to
 P

h
ilip

 
A

g
ee's F

.O
.I.A

. req
u

est —
 

w
o
u
ld

 b
e in

co
n
ceiv

ab
le an

y
-

w
h

ere else in
 th

e w
o

rld
. T

h
e 

F
.O

.I.A
.-elicited docum

enta-
tion by the C

.I.A
., F

.B
.I. and 

other covert agencies of their 
p

ast p
attern

s o
f m

isb
eh

av
io

r 
is also unique to A

m
erica. 

"It's am
azin

g
 h

o
w

 w
ell th

e 
F

.O
.I.A

. h
as h

eld
 u

p
," co

m
-

m
en

ts R
ep

resen
tativ

e 
R

ich
-

ardson
 

P
rey

er, "w
h
en

 y
o
u
 

consider the burden placed on 
this one law

 to set the release 
policy for each and every one 
o
f th

e m
illio

n
s o

f p
ieces o

f 
p
ap

er h
eld

 b
y
 th

e G
o
v
ern

-
m

en
t." 

S
h
o
rtly

 after tak
in

g
 o

ffice, 
P

resid
en

t C
arter p

red
icted

 
that the num

ber of F
.O

.I.A
. re-

quests w
ould decline once the 

p
u

b
lic b

eg
an

 "tru
stin

g
" th

e 
G

o
v
ern

m
en

t ag
ain

. H
is p

re-
d

ictio
n

 rem
ain

s u
to

p
ian

. T
h

e 
popularity of the F

.O
.I.A

. re-
fleets as su

rely
 as th

e p
u
b
lic 

opinion polls the continued and 
possibly still grow

ing distrust 
of the F

ederal G
overnm

ent by 
broad segm

ents of the elector-
ate. In

 th
e cu

rren
t clim

ate o
f 

suspicion, the act w
ill continue 

not only to be used hut m
isused 

u
n

til C
o

n
g

ress resu
m

es th
e 

com
plex task, begun in 1974, of 

striking a balance betw
een the 

public's right to know
 and the 

G
overnm

ent's ability to func-
tion effectively. II 


