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Bud, Jim-giemo on possible error in Gesell's decision.

I had. time to consider some of the aspects on the way home, especially because a
traffic jeam provided ample time, and if it seems strange, considering that the judge
digmissed the case, I think it will turm out %o be a victory, depending on what I can do
with it. I do have some plans of which you will eventually learn. I'11l think a bit more.

The point at which the judge cut me off could not h v besn more relevant to his
deciision. It is an Archives regukation saying that even if the material sousht is exempt,
unless overwhelming national need or public phlicy ox souethiug like that compels, it
ought not be restricted.

He admitted the only evidence on sensational or undignified use from me. Werdig
never addressed it, Therefore, my testiuony is unchallenged, that what I seck is not
gusceptible of such use. You may recall that when I read onlyk the first part of that
phmagraph nhe said I'd left gomething out. I said 1'd return to it, and I did., This does
indicate Jim's perceptiveness in advance of the hearing when le fold me he felt it would

burn, on that contract. How:ver, when he said so.ething was omitted, instead of asnwering,
“kmowing what it was, I asked him what, and he said it, and I sald that was the only

reservation and it didn't ap ly. So, he found against the only evidence. There was none

on the other side, in court or in pleadings prior 40 hearing. You will recall 1 went into
my challenges, to show what other than of this kind could be made of -hat is available,
and showed him the publizhed pictures, and to show how what I asked could possibly be used
fir such purposes. L have no idea of what the law is, but 1 do dmow he did find apgainst
10% of the entirely unchallenged evidence, wirich tende to confirm another of Jim's
observationa, that he had made up his wind in advance.

I think he erred in cutting me off and not letting me cite th three Sourt of Aoceaks
docisions in that jurisdiction. I think that American Hgil in particular is in peipt on
this and on his decigion, for it says any use waives all excmption rights.

Other things Jim and I discussed Lriefly, like failure to recognize the prior and
unchanginf character of what is sought as evidence, It is so described in that coitract.

I think he erred in saying he had jurisdiction gnly under 5 U.S5.C.552 and then
reaching a decision outside it. It is clear that he can't do both, and if he held hearing
at all he disqualified his own decision. There is no poscible provision for it under
5 U,5.C. 552, For im to reach Sim decision he had to say he had no jurisdiction and throw
the case out or find for me, my first argument, that only the exemptions permit any withholding
and none was invoked, He was quite ‘specifif in saying that under 5 U.S.C 552 is the only
means by which he could have jurisdiction.

He also rubed that I met the other prereqiisite of the contract, that I am without
doubt a serious scholar, which further narrows what need be argued on appeal.

The argument by Eerdig was so limited and brief I rveally felt somethiy had gone on
pehind the scenes. vim's is a possibly acceptable explanation, t ot they exoccted to lose,
but with all the erap they slleged in their pleadings, to back down on all but this one
thing is, to me, incredible. They could and phould have argued jurisdiction, as they did
in their Answer, which, in the light of his decision, makes it hard to accept Yim's
explanation without questione Now, when of all thing, all he hed out was the contract,
and with that he was quite familiar, I find myself wondering again, not so much about him
as about his clerk. But if one were to wondor about him, one could postulate that with all
the recent defisions against the government, he might have been loocking ior one for them.
In any event, I feel stronsly that his decision is precluded by the lawe Lf I get any other
jdeas, I'1l not them so we can take them up in tie future.
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