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Justice Turns 
Focus to Case.  

Of FBI Agent .  

By Charles R. Babcock 
wsstorstaa Post Start WrItar 

Official crime. Lawmen accused of breaking the 
law. It is a phenomenon with which the nation is 
unfamiliar and uncomfortable. 

But in recent months it has happened. America's 
long-revered protective agencies, the CIA and the 
FBI, have been the targets themselves of criminal 
investigations. 

And ironically, those accused have warned that 
they might be compelled.to disclose at trial the very 
national secrets they were charged with protecting. 

Attorney General Griffin B. Bell, the former 
judge who inherited the cases from his preducessor, 
has struggled with the conflicting lames: 

His duty to uphold the law; the concern for guard-
ing national secrets; the morale of an intelligence 
community already tarnished in recent years by 
congressional revelations about its abuses of the 
rights of American citizens. 

The Central Intelligence Agency ease, which fo-
cused on former Director Richard M. Helms, was re-
solved recently when Helms accepted a government 
plea-bargain offer designed to bead off the risks of 
a trial where national security and secrets were 
sure to be raised as a defense. 

The continuing probe of the Federal Bureau of 
investigation, which has resulted so far only in the 
indictment of former New York supervisor John J. 
Kearney.—for directing a mall opening and wiretap 
operation against radical fugitives—is now the fo-
cus of attention. 

The arguments in the FBI investigation are all 
too familiar to Bell and his prosecutor& For though 
the Helms case was settled first, the key elements 
which decided it—national security and plea bar-
gaining—were presented first with Kearney, and 
seem to have affected the Helms outcome in impor-
tant ways. 

For instance, federal prosecutors offered to let 
Kearney plead to misdemeanor civil rights violation 

• charges for his part in the campaign against the 
Weather Underground. 

lie refused and was indicted in April on five fel-
ony counts in connection with directing a mail-open-
ing and wiretapping operation. 

High Justice Department officials involved in the 
case said in recent interviews that they felt Kearney 
rejected the plea-bargain offer because be didn't be-
lieve the Justice Department would seek an indict-
ment. 

"After all, we'd never indicted an FBI official be-
fore," one of the officials said. 

They also believe that the precedent set by the 
Kearney indictment was a message to Helms that he - 
too would be indicted if he rejected a plea-bargain  

offer. 
The same officials also acknowledge that the 

sweeping pre-trial discovery allowed in preparation 
for Kearney's defense weighed on their considera-
tion of the Helms case. 

Edward Bennett William's, the' defense lawyer for 
Helms and Kearney, clearly intends to use "national 
security" as a key part of the defense strategy in 
the Kearney,' trial, court reeords filed so far indi-
cate. 

Using pre-trial discovery as a sort of legal terror 
weapon, Williams has been granted access to docu-
ments bearing on similar conduct as far back as 
World War II. 

One goal seems to be to find documents which 
would link the Weather Underground to foreign 
countries and thus set up a national security justifi-
cation for the wiretaps and break-Ins, 

The FBI went so far last year as to prepare an 
after-the-fact "top secret" report outlining ties be-
tween the Weather Underground and Cuba, as a 
way to show the American radicals were agents of a 
foreign power. The report was compiled after the 
Justice Department began its investigation of Kear-
ney and other FBI officials involved in authorizing 
or carrying out the campaign against the Weather 
Underground. 

Benjamin R. Civilettl, the head of the depart-
ment's Criminal DIVision, has said that he doesn't 
consider national security to be a valid defense in 
the Kearney case. "The risks to national security in 
this case were ephemeral," he said. 

But he has said before that he and Bell were con-
cerned that Williams would attempt the same kind 
of sweeping discovery in the Helms case, which was 
much more likely to turn up national secrets. 

If a judge then ruled that such classifiedmaterial 
was needed in a trial, Bell said in a recent press 
conference, the government might have to decide to 
"abort" the case in mid-trial to protect the-secrets. 

Civiletti told reporters at a recent breakfast meet-
ing that a federal grand jury in Washington has 
been trying to determine whether Kearney's supe-
riors in FBI headquarters authorized the break-ins 
and wiretaps. 

He declined to say whether there would be fur-
ther indictments, But he left open the possibility of 
a Helms-type resolution in the Kearney case or any 
further prosecutions. 

"Certainly the government would be willing to 
discuss any appropriate. sound disposition in any ' 
case," he said. 

Civil etti said there wee no plea bargaining going 
on now in any of the possible FBI cases. 

He also said he was unsure how the death Wed-
nesday of former FBI Assistant Director William C. 
Sullivan might affect the Kearney case. Sullivan ap-
peared before the grand, jury in Washington In Au-
gust. 

One source close to Sullivan said that the long-
time top aide to FEil Director J. Edgar Hoover had 
told others that he passed along to Kearney an oral 
directive that there should be "no holds barred" in 
investigating the Weather Underground. 

This is believed to have been shortly after the 
radical group took credit for bombing the U.S. Capi-
tol in March, 1911. 

Sullivan thus was certain to have been called as a 
defense .witness to testify that Kearney's alleged il-
legal actions had been authorized. 

Justice Department officials note that there are 
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key factual differences in the Helms and nearney-
type cases. While Helms was being investigated for 
two instances of allegedly lying to a Senate commit. • 
tee, the FBI cases also involve alleged violations of 
the rights of American citizens. 

This latter issue has become a complicating factor 
in the Kearney case because civil sults have been 
filed against Kearney and other FBI officials by 
persons who were subject to the mall-opening, wire-
taps, and break-ins. 

Two weeks ago. for example. U.S. District Court 
Judge Charles S. Haight Jr. of New York postponed 
civil discovery in a suit where Kearney Is one of the 
defendants. 

The judge noted in his order that the criminal 
case against Kearney 'was one'"of 'great public mo-
ment and possibly of considerable historical impor-
tance." 

Thus he said. civil discovery posed risks to the 
Ustice Department's ongoing criminal Investigation 
and to the security precautions the criminal trial 
judge had taken in ordering that documents be 
presented under seal and that attorneys have Se-
crecy clearances. 

Special correspondent John Kennedy contributed to 
this report. 


