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A federal judge in Los An-

geles yesterday threw out a 
large chunk of the evidence 
the government had -planned 
to use against DanieL Ellsberg 
and. Anthony Russo during 
their trial in connection' with 
disclosure of the top-secret 
Pentagon papers. 

Ruling on a defense motion, 
US. District Court Judge W. 
. Matt Byrne Jr. said the pro-
aectuion could not show the 
jury 102 of t,he 1610 pages of 
the Penatgoii papers which it 
intended.as evidence that Ells-

,..berg and Rusta had endan-
gered national! defense.- ; 

But Byrne 'denied a-defense 
'request for more time to pre-
pare its case , on 288 other 
pages only recently dseignated 
as government evidence. He 
said the trial must poroCeed as 

,scheduled next Tuesday. 
• Still pending, however, was 
.Ellsberg's and Russo's appeal 
to the Ninth .U.S. Circuit 
.Courtof Appeals in San Fran-

reiseo, challenging Byrne's rul-
ing that the same jury sworn 
An 4% months ago must hear 
'the ease. 
• It the appellate court up-
;liolds the defense contention 
Ahat the jurors were 
'!'infected" by publicity about 
:the :case, it would probably 
'take until after the first of the 
t,,̀ year to select a new jury. 
0.: In the hope that a different 
"ipanel would include new vot-

ers between '18 and 21 years of 
• Ellsberg and Ru.sso have 
*,,waived their Fifth Amend-
meat rifht against "double 
jeopardy" and asked to have a 

„mistrial declared. 
Byrne's ruling yesterday ex-

'eluding some government evi- 
▪ dence grew out of a recent 
",'"switch of prosecution tactics 
in the case. 

Last spring, the prosecutors 
''filed 'a "bill of particulars" set-
-ting out which pages of the ,  
Defense Department study 

'they would rely upon to prove 
,the charges of conspiracy, ea-
'..pionage and theft of govern-
- ment property against. Ells- •
.berg and Russo..  

; But Iasti iveek, they filed a 
list of 610 photographic tray--' 
sparencie.s of individual:pages 
to be shown to the jury 'on a 
Screen during the government 
case. 

Byrne was furious when the 
defense pointed out that 390 
of the 610 pages had been 
omitted from the earlier bill 
of particulars. The defense at- 
torneys demanded' exclusion 
of all 390 pages or more time 
to prepare.  

After studying the lists and 
18 volumes ,of, the Pentagon 
PaPers . over the weekend, 
Byrne came up with an appar-
ent compromise, excluding 102 
pages, but leaving 508 pages-
288 of them new—in the case 
and granting no extra time. 

On the surface, the ruling 
was a setback to the prosecu-
tion. 

But a Justice Department 
official close to the case said 
yesterday that there would be 
no government appeal and ,  

that "we don't think this af, 
fects tAe case seriously." . 

There also .appeared to be a 
loophole in Byrne's decision, 
which will permit introduction 
of the 102 disputed: Paps in; 
evidence for other purposes—. 
such as any fingerprints`' that 
may be on them. 

Charles R. Nesson, one of 
Ellsberg's attorneys, I con- 
tended yesterday that Byrne's 
ruling was a serious blow to 
the defense. He coniplained 
that the prosecution case is "a 
moving target" on Which the 
defense is unable to focus 
properly. 


