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T

he 
•G

overnm
entiaid",iit court today 

that it hart:denA
nany'" analyies 

to d
eterm

in
e:1f th

e n
ation

al d
e 

fe 
, 	

, 
!•n

teliati'b
een

 affected
 b

y-,th
e 

d
iselO

atire • or th
e • P

en
tagon

 
papers. 

F
u

rth
er, a. h

igh
 "

 Ju
stice D

e-
partm

ent offkial said that m
uch 

of th
e an

alysis h
ad

 b
een

 d
on

e 
attlieh

eh
ett of th

e ch
ief p

rose-
en

ter itt, th
e eliee, D

a
v
id

 R
. 

N
issen

, a
n

d
 th

a
t • a

ll o
f th

e 
an

alyses w
ere- tiw

n
ed

 over to 
M

r. N
issen

 n
in

th
s ago. 

N
Isseit,h

is b
een

 d
en

yin
g 

;M
ee last' sp

rin
g A

liat h
e k

n
ew

 
in

ch
, a

n
a
ly

ses, b
u

t to
d

a
y
 

lo
lu

i L
. M

a
rtin

, ch
ief o

f th
e 

R
esearch

 an
d

 E
valu

ation
 S

ec- tion of the Justice D
epartm

ent's 
In

tern
al S

ecu
rity D

ivision
, told

 
of instance after instance, start-
in

g in
 D

ecem
b

er, 1971, w
h

en
 

su
ch

 in
form

ation
 w

as sen
t to 

M
r. N

issen
. 

Judge Seem
.; Satisfied 

M
r. M

artin
 an

d
 J. F

red
 B

u
z-

h
ard

t, gen
eral cou

n
sel of th

e 
D

efen
se D

ep
artm

en
t, w

ere in
 

cou
rt tod

ay at th
e: req

u
est of 

F
ederal D

istrict Judge. W
illiam

 
B

yrn
e Jr., w

h
o h

as, b
een

 tryin
g 

for m
on

th
s to get from

 th
e' D

e-
tente D

epartm
ent all its Studies 

and correspondence concerning 
th

e p
ap

ers. 
M

r. M
artin

't testim
on

y, w
as 

tak
en

 w
ith

ou
t th

e ju
ry, w

h
ich

 
w

a
s sen

t h
o
m

e F
rid

a
y
 U

n
til 

tom
orrow

. 
T

oday, Judge B
yrne appeared 

sa
tisfied

 th
a
t h

e h
a
d

 fin
a
lly

  g
o
t a

ll th
e a

n
a
ly

ses a
n

d
 a

t-
ten

d
an

t corresp
on

d
en

ce from
 

th
e G

overn
m

en
t, b

u
t th

e d
e-

fen
se con

ten
d

ed
 th

at' th
is w

as 
n

o
t so

. 
C

h
arles R

. N
esson

, a d
efen

se 
attorn

ey, told
 th

e ju
d

ge th
at 

th
e d

efen
se w

ou
ld

 p
rove th

at 
o
n

 o
r a

b
o
u

t D
ec. 1

3
, 1

9
7
1
, a

 
D

efen
se D

ep
artm

en
t an

alysis 
of th

e release of th
e P

en
tagon

 
P

ap
ers w

as ord
ered

 an
d

 th
at 

it sh
o
w

ed
 th

a
t th

e n
a
tio

n
a
l 

d
efen

se h
ad

 n
ot b

een
 affected

. 
T

h
is an

alysis w
as n

ot satis-
fa

cto
ry

 to
 M

r. N
issen

 a
n

d
, 

th
erefo

re, o
n

 D
ec. 2

2
, 1

9
7
1
, 

m
ore an

alyses w
ere ord

ered
, 

th
e d

efen
se said

. M
r. N

esson
 

co
n

ten
d

s th
a
t th

e ju
d

g
e h

a
s 

on
ly b

een
 given

 th
e an

alyses 
b

ased
 on

 th
e D

ec. 22 req
u

est. 
M

r. N
esso

n
 sa

id
 th

a
t th

e 
an

alyses th
at h

ad
 b

een
 given

  to th
e ju

d
ge con

tain
ed

 excu
lp

a-
tory m

aterial; th
at is. M

aterial 
th

a
t w

o
u

ld
 ten

d
 to

 p
ro

v
e th

e 
in

n
o
cen

ce o
f D

r. D
a
n

iel E
lls ,  

b
erg an

d
 A

n
th

on
y J. R

u
sso Jr. 

T
h

e m
aterials in

volved
 h

ave 
b

een
 su

b
m

itted
 to

 th
e ju

d
g
e 

in
 secret, a

n
d

 it is fo
r h

im
 to

 
d

ecid
e w

h
eth

er th
ey d

o in
 fact 

con
tain

 excu
lp

atory evid
en

ce. 
If th

ey d
o, th

ey m
u

st b
e tu

rn
ed

 
oved

 to th
e d

efen
se. 

E
spionage and T

heft 

D
r. E

llsb
erg an

d
 M

r. R
u

sso 
are accu

sed
 of eigh

t cou
n

ts of 
esp

ion
age an

d
 seven

 *cou
n

ts of 
th

eft an
d

 b
rib

ery in th
is case. 

T
o p

rove esp
ion

age, th
e G

ov-
ern

m
en

t m
u

st first p
rove th

at 
th

eir alleged
 acts in

ju
red

 th
e 

n
ation

al d
efen

se. 
T

h
e in

d
ictm

en
t co

v
ers th

e 
p

eriod
 b

etw
een

 M
arch

 1, 1969, 
a
n

d
 S

ep
t. 3

0
, 1

9
7
0
, w

h
ich

 is 
n

in
e m

on
th

s to m
ore th

an
 tw

o 
y
e
a
r
s b

e
fo

r
e
 th

e
 

, •P
entagon 

p
ap

ers w
ere first m

ad
e p

u
b

lic 
b

y T
h

e N
ew

 Y
ork

 M
a
. 

7
. ;

 

T
h

e d
efen

d
an

ts are lictiled
, 

n
ot of 'm

ak
in

g the paP
eriO

tt 
lic, b

u
t of stealin

g, them
, copy 

in
g th

em
, h

avin
g unauthorized 

p
ossession

 te th
em

 and P
assing 

th
em

 b
a
ck

 a
n

d
 fo

rth
 to

 ea
ch

 
oth

er an
d

 to several oth
er p

er-
sons. 

T
h

e law
 allow

s th
at p

oten
tial 

as 401. as actu
al `S

d
itru

age.;te 
assessed

, so th
u

s far, th
e th

ru
st 

of th
e G

overn
m

en
t's case h

as 
n

o
t b

een
 to

w
a
rd

 p
ro

v
in

g
 th

e 
acts th

at th
e 'tw

o m
en

,. w
ere 

in
d

icted
 for. 

R
a
th

er, th
e ca

se h
a
s C

o
n

-
sisted

 ch
iefly of , testim

on
y b

y 
tw

o A
rm

y gen
erals th

atH
an

oi 
cou

ld
 h

ave b
een

 h
elp

ed
 d

u
rin

g 
th

e V
ietn

a
m

 :w
a
r a

n
d

 th
a
t, 

th
erefo

re, th
is co

u
n

try
's n

a
-

tion
al-d

efen
se cou

ld
 h

ave b
een

 
injured 

by , p
u

b
lication

 of th
e 

P
en

tagon
 p

ap
ers, 

T
h

e d
efen

se- p
osition

 is th
at  

th
e P

en
tagon

 p
ap

ers en
d

 th
e 

o
th

er d
o
cu

m
en

ts in
 th

e ca
se 

w
ere in

 reality h
istory an

d
 n

ot 
m

ilitary d
ocu

m
en

ts relatin
g to 

th
e n

ation
al d

efen
se, th

at th
ey 

w
ere eith

er o
v
ercla

ssified
 o

r 
sh

ou
ld

 n
ot h

ave b
een

 classified
, 

th
at th

e m
ilitary secrets con

-
tain

ed
 in

 th
em

. w
ere ou

td
ated

 
and therefore not relevant, that 
m

u
ch

 of th
e in

form
ation

 in
 th

e 
p

ap
ers w

as alread
y in

 th
e p

u
b

-
lic d

om
ain

 th
rou

gh
 n

ew
sp

ap
er 

articles an
d

 b
ook

s an
d

 th
at it 

w
a
s n

o
t m

ilita
ry

 secrets th
a
t 

th
e G

overn
m

en
t w

as tryin
g to 

p
ro

tect b
y
 C

la
ssify

in
g
 'th

e 
p

ap
ers, b

u
t rath

er p
olitical se-

crets, w
h

ich
 sh

ou
ld

 h
ave b

een
 

m
ade public. 

A
rgum

ent of D
efense 

T
h

e d
isp

u
te o

v
er th

e G
o
v
-

ern
m

en
t an

alyses of th
e im

p
act 

of th
e d

isclosu
re of th

e p
ap

ers 
o
n

 n
a
tio

n
a
l d

efen
se, ca

lled
 

"
d

am
age rep

orts"
 in

 D
efen

se 
D

epartm
ent jargon, started last 

A
p

ril. N
o on

e h
ere th

en
 k

n
ew

 
w

h
eth

er su
ch

 rep
orts existed

, 
b

u
t th

e d
efen

se b
elieved

 th
at 

th
ey aitt,  

m
u

ch
 of th

e con
ten

t of th
ese 

secret a
n

a
ly

ses fa
lls in

to
 th

e 
ca

teg
o
ry

 o
f ex

cu
lp

a
to

ry
 ev

i-
en

ce u
n

d
er gu

id
elin

es set ou
t 

b
y th

e S
u

p
rem

e C
ou

rt in
 1963 

in
 a rap

e case. 
Inthe1963 ruling, a landm

ark 
d

ecisio
n

, th
e C

o
u

rt h
eld

 in
 

B
rad

y v. M
arylan

d
 th

at if th
e 

p
rosecu

tion
 k

n
ow

s facts th
at 

w
ould help prove the innocence 

o
f th

e d
efen

d
a
n

t, th
o
se fa

cts 
m

u
st b

e m
ad

e k
n

ow
n

 to th
e d

e-
fendant upon request. 

R
eq

u
est b

y Ju
d

ge 

S
o
 u

p
o
n

 d
efen

se m
o
tio

n
, 

Ju
d

ge B
yrn

e started
 ask

in
g th

e 
G

overn
m

en
t in

 A
p

ril to give 
h

i m
a
n

y
 a

n
d

 a
ll su

ch
 stu

d
ies 

th
at it h

ad
. T

h
ey w

ou
ld

 b
e su

b
-

m
itted

 to
 h

im
 in

 secret, h
e 

said
, an

d
 h

e w
ou

ld
 stu

d
y th

em
 

an
d

 th
en

 d
ecid

e w
h

eth
er they 

w
ere in

 fact w
h

at is called
 in

 
court "B

rady m
ateriaL

" 
P

eriod
ically sin

ce th
en

, th
e 

judge 'has ask
ed

 ab
ou

t th
e m

O
 

terialk
an

d
' each

 tim
e h

e w
as 

told
 b

y M
r. N

issen
 th

at at fa! 
as M

r.' N
issen

' k
n

ew
, n

o su
 

m
aterial existed

. Ju
d

ge 

T
h

e d
efen

se con
ten

d
s th

at accep
ted

 th
is. 

' 


