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the: eight ‘women “and four
men ‘choseti-to'try. Daniel Ells-
berg. and Anthony Russo were
told today that they must re-
main anc-call for at least two
meonthsg -pending. .a. Supreme
Court decision ,on whether to
consider 4 defense appeal over

- government wiretapping. -

U.S. Districet Court Judge W.
Matt: Byrne . Jr. promised the
Pentagop ‘Papers trialj
well a8 the five Fonjen d
one man selected as'afterriate
jurors, that he would bring
them back to court “sometime
in October” for further in-
structions. P

He declined to ruie on a de-,
fense. motmn to declard . a
mistrialland to discharge. the
jurots, Test they be sub]ect to

pre;udige and . taint” from'
publim‘ty in the inferventing
months. -

Judge Byme also renewed
this ‘warnings to the jurors,
who.. were sworn into service
on Jhly 21 and who have not
been’ sequestered, not to read
or listen to anything about the
case.: "

With P characteristlc clash
between the prosecution and
defense over the mistrial mo-
‘tion' and with a large dose of
anticlimax, the controversial
trial thus ended today before
it had really begun.

There - was .uncertainty on
all'sides aboutwhen, if ever, it,
would resume.

The “defense motlon, pro-
duced as court ‘convened this
morning, was accompanied: by
an’ apparently unprecedented
“walver of double jeopardy”
signed by Ellsberg and Russo,
whé iare- charged " with  espio-
nage; conspiracy and theft of
‘government. - property - ‘in

_.connection ' with 'disclosure of

the top secret Pentagon Pap- .

ers. i

They executed the waxver in |

light of-~thé -assertion . last
week by U:S.'Solicitor General
Erwin: N.: -Griswold.that “jeop-

) ardys attached" to the defend-
ants ‘as soon as the jury: was

lworn. '

Ttwice for ‘the same™ alleged’

-Since the Fifth Amendment.
to the Constitution bars put-
ting.. anyone kmto .jeopardy.

‘erimes; Griswold: argued in Su-
preme. Court; discharge-of the
jury might have “forever” de-
pm.ved the fede gov.ernment
‘of | a-frial of 'tHe m&xctment
‘ag&ifist EllsBefg and Ruso.

Chief defense counsel Leon-
ard “B. Boudin said in seourt
today that the waiver was in-
tended to prove that Ellsberg
and Russo ‘Have!'“no”desire ‘to'
take advantage" of the ‘wire-
tap - dxsplxtq or ‘40 avond.etrial
on the merits.”.

In“fact, Elisberg later tiﬂd a
press conference\ln the'’ fed-
eral’ courthguse-here; “Uhless
the ° government ‘drops ¢ the
charges or the judge dismisses
{them, the only satisfactory so--
Yution: is" for ’I’ony and ‘me to,
be acquitted:™™ . " ; ¥

Scarcely . concehling his'per-
sonal = disappointment over
temporarily losing ‘the oppor-*
tunity_to explain from the wit-
ness stand why he Had re-
leased the secret Vietnam pap-
ers, Ellsberg nonetheless com-
plained“that- “this case never
should have been brought to
trial. It is an. abuse of the judi-
cial process.” i~

Russo said he would. “spend
the next few months-working
as hard. as’ I can, doing .as
much as I can o end this war
... and to oppose the re-elec-
tion. of Président Nixom” - :

Ellsberg, who had actuallyl

planned . a speaking tour- to\

‘promote: hls recently pub-
lished, book, 'said he would do
the . same. Both “defendants
held ‘back from any endorse-
ment. of Sen. Gearge Mc-
Govern of South Dakota, the
Democratic’ presidential nomi-
Earlier, during a 45-minute
session’ hefore iJudge Byrne,
chief prosecutor David R. Nis-
sen ‘belittled the defense ‘re:
quest for @ 'mistrial and its
walver. o£ double Jéqpardy. '
Wil be’gafe !rom
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whether the defenSe wiltl'conv
tinue their
rage:” :
Joined by Leonardl Wein
less, Russo’s .chief . counsel,

 the jury “on lea

paganda bar-

Ellsberg Jury Out Months
_. .é‘ndmg Hzgh F ourt Ruliﬁ,g

pouain argued that to Keep
. the' pros-

ecution’s” ks
“undue pressure" on th
preme Court.” s &

Byrne replied, however that
“the Supreme Court of the.
United: States ‘works: very'well
_under - pressure,:: This..won't.
deter, them_ from domg what
fiey think is’ rxght“’" AR

. Saying ‘he’ fnterpreted Jus-*

jtice*" William 'z ©.":*Douglas’s:

order ‘of ‘July- 29 halting the|
trial as a “stay of all proceed- |

'ings,” Byrne also declined to

rule on a number of pretriall;
defense motions that are stxlI
pending. o

Thus, it was stlll unclear
whether the prosecutmn, ml

{order-to. pbw{'{'” a. conviction,
would have to prove that Ells- |
‘perg: and Busso mtended to}

‘ Defense sources have made,
it clear privately that’ Ellsberg
and Russo are.doncerned that
the Jurors already selected are
‘mostly ' middle-aged -and- have
professed .to. little knowledge|
of: the. Pentagon Papers ‘and
no strong opinions on Ameri- |’

pracas. .

:g“;rm Pagers trial to start’ dp

can involvement in Southeast 1

Athat- goes intmeffect in: federal t
court. -here ‘on: ‘Sept. 1 and will |
include: 18-vear-old voters for |
the first fime. The defense be-
lieves 'that. 'a jury -selected |
from ‘that® group would be
more favorable to its side., ¢
' - Nissen.attempted unsuccess
fully -today to have Judge,|!
Byrne tfell the jurors, in effect, |
that the long delay in the trial
was the™ Hefense’s fault for|
| asking ““that ~ the'' Supreme
Court overturn the rulings of.
this' court and the court of ap-|
'peals” for the Ninth Circuit, ~
The “prosecutors had also:
asked - that . the. jurors 'bey
warned, that the “stay ‘of 'the,
‘trial’ “Could remain in effect
for well over a year.” ..+ °*
+~.That, eventiality could arise
only . if -the Supreme: Court
agrees to consider the defense’
wiretap: appeal, holds full ar.|
.gument on it and postpones its}
rulmg beyond the end. o 1ts«
next regular term. ,,

It is" considered - fnr more
likely in legal circles that if} *
the high court takes the case,/; .~
the justices would put it.on an.|
expedited " schedule -and. ruleA
by the end of.the year - %

The: Supre;ne Gourt could}
also _announce’ on.Oct,"8, the |

st decision day of its new |

"l»»v‘ —

thé*fall

wa—-




