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Daniel Elisberg “and’ An-|
thony Russo, defendants -in
the Pentagon Papers caseé, yes-
terday asked ' the  Supreme
Court to- prohibit the federal

government from’ wiretapping |’

for “foreign intelligence” pur-

. poses without.a court order,

Broadening = the. “basis.” of
their demand for a high court

- hearing _that could; further:

delay, or even cancel, their
trial, Ellsberg and Russo said
that such electronic surveil
lance and its use in"criminal

- cases '‘“vjolates ' the . Constitu.

'

tion in several respects.” . .

They asked the court to .ac:
cept therl case as the opportu-
nity to extend its_ decision jn
June that so—called “national

. security” wiretaps : without -a
search warrant are fllegal. "7 |

In that decision, the Su-
preme Court left open the
question of whether the same
ground rules’should: apply to
surveillance in_ the- “foreign"
field.”

Even' if the court draws a
distinction between the two
kinds of wiretapping, Ellsberg
and Russo argued in their pe-
tition yesterday, there should

‘be new restrictions on federal

prosecutors’ use of “wiretap-
ping materials” ;in - eriminal
prosecutions.

The Ellsherg-Russo filing
five days ahead of a deadline
set by Justice Willlam O.
Douglas when he halted heir

trial alst month, was the latest |

development in a heated con-
troversy over - the effects of
government . wiretapping on
the Pentagon Papers case. '

The Justice . Department,

‘which has 20 days to reply, is

expected to urge that the Su-
preme Court postpone consig-

‘eration of the.issues until

after Ellsherg .and Russe have
been tried on charges of con-

"spiracy, espionage and theft o£

government property.

In the meantime;: attomeye
for the two men aré preparing
a civil suit against:the Justice
Department, seeking full de-

tails  of the wiretapping in-the |
.case and payment of money|

- damages for alleged vlolations

‘one of ‘16 defense “attorneys
and consultants was ove;' d

of-their rights. ;

The special prosecutors in
the: Pentagon - Papers  case
have said publicly only that]

in a- conversatxon thh some-
one else who was ‘inder; sery-
eillanee for’ “foreign - intelll-
gence” Teasons on the’ order. of

U.S. District Court Fiidge ' W:
Matt Byrne Jr., who was pres-
iding - aver. the ‘Los ‘Angeles,
trial when it was halted; pri-
vately:’ reviewed: the wlnetap
log’ and:said the intefcepted,
conversation had no relevance
to the case. ~ e B
He was later. upheld by.
three-judge panel of the U.s.
Court' - of-, Appea]s "
ngmth Circuit. . !
‘But " the 'defénse éontends ‘
that such a determmatxon can
be made: only in an adversary |
hearing before trial. Attomeys )

termine’ whether the wiret,ap-
\ping " tainted the:evidence: in|:
the case or affeeteltii the confi-

dential a orney, prlv1- :
lege

‘The; ﬁrst stej
yesterday’s Suppeme Court. pe-
tition, “must , be, &; détisiont on
whether the wwetap was legal,
-—an “issue nevet, ruled up n.
by Byrne, !

argued for the first time. in
yesterday’s' filing that an ad-
versa'ry hearing on the matter

Crime Control Act of 1968 and |

'Act of 1970,

With legal arguments from
both . sides in hand by mid-
Septemnber, »"the Supreme

cept - the - “Ellsperg-Russo., apv
peaF at the first conference of
its ‘Hew: ‘term in October. i~

“1£ the court agrees to hear
thecase, the'Pentagon Papers

into- 1973. The prosecution was
;Je;gtun agl the summgr&:f 19714
u er  newspa pub«z
lighed;; .articlés. baséd ‘on thej:
top-secret ¢ ‘Defense; Depart:
ment history of U.S. ‘involve:
ment in Southeast Asia, . ..
In the meantime, in a situa.
| tion * belleved to be unprece-
/dented. in American judical
history, * the  jury -of elght|
women and four men seleqted 3
fo fry the case has been kept
in; reserve until the - Supreme
Ceg-t decideg what tod

not to ‘read e
Hing or ﬁstee to ég;wa

gho u. '-ES wei gqb.
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theyr sa1d in

“The defense attorneys also

is irequired by the: omnibiis|
the Organized Cnme Control« '

Court will' have the opportu— .
-+ |nity to decide. whether to ac-

trial ‘could be . postponed- well | '
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