
  

efense Staffer 
that the defense had not been 
informed of the secret prose 
cution filing, temporarily 
layed a ruling on how the 
wiretap controversy should be 
handled. 

In the meantime, he de- . 

layed final selection of six 
alternate jurors to sit in the 
case and put,off until at least 
Wednesday the prosecution's 
opening statement to the eight 
women and four men selected 
as jurors last week. 
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LOS ANGELES, July 24—
The Pentagon papers trial 
burst into an uproar today, 
after it was revealed that the 
government had, during the 
course of wiretapping directed 
against someone else, over-
heard the conversations of de-
fense lawyers or consultants 
in the case. 

Defense attorneys, accusing 
the special government prose-
cutors of bad faith, demanded 
that the trial of Daniel Ells-
berg and Anthony Russo be 
suspended until they obtain 
full details on the electronic 
survellance. 

But chief prosecutor David 
R., Nissen refused to specify in 
open court which of 15 de-
fense lawyers and consultants 
had been picked up in the wire-
tapping. 

"It would be of no benefit to 
anyone to reveal who was ov-
erheard," he said. 

To notify the defense of the 
names and circumstances, Nis-
sen argued, would mean that 
an unspecified electronic sur-
veillance "installation, which 
is being operated lawfully, 
could be jeopardized." 

Unknown to the defense or 
the public, the prosecution 
had filed secret details of the 
surveillance with U.S. District 
Court Judge W. Matt Byrne 
Jr. Friday night. 

That filing was an appendix  

to a public affidavit by assist-
ant proiecutor Warren P. 
Reese, asserting that "none of 
the oral or wire communica-
tins of any of the (attorneys 
and consultants) have been ov-
erheard, except as may hereaf-
ter be disclosed to the court" 
in secret. 

Since the public affidavit 
was filed at 4 p.m. Friday and 
the clerk's office in U.S. Dis- 
trict Court here closed for the 
weekend at 5 p.m., "hereafter" 
was apparently within that 
hour. 

The defense contended that 
the surveillance triggered into 
operation a 1969 Supreme 
Court decision that said attor-
neys for criminal defendants 
are entitled to see the actual 
logs of wire-tapping to make 
their own determination of 
whether the information 
known to the government 
could possibly prejudice. the 
trial. 

Whether that case, Alder-
man v. United States, applies 
here was unclear, however, 
since it and other precedents 
involved the interception of 
conversations involving the 
defendants themselves, rather 
than their attorneys and other 
staff members. 

But Byrne, in an action that 
the prosecution has labeled 
unprecedented and unjusti- 
fied, earlier had granted a de-
fense motion to require disclo- 
sure by the government of any 
surveillance of .attorneys and 
consultants since they became 
involved in the Pentagon pap-
ers case, in which Ellsberg 
and Russo are charged with 
conspiracy, theft and espio-
nage. 

Any such surveillance, the 
defense contends, may affect 
the confidential attorney. 
client privilege and cause seri-
ous prejudice to the defend-
ants. 

Under the terms of Byrne's 
disclosure order, the defense 
submitted a list of 15 names 
and their addresses and tele- 
phone numbers to be checked 
by the government. 

That list includes Leonard 
B. Boudin, chief counsel for 
Ellsberg, whose daughter has 
been sought by the FBI for 
two years in-connection with a.  
bomb explosion in a New York 
townhouse. Charles E. Good-
ell, the former Republican 
senator from New York who 
was reportedly the subject of 
Army intelligence . , surveil- 
lance; Tom Hayden, defendant 
in the "Chicago Seven" trial 
who has -often visited Hanoi, 
and Richard Falk, a Princeton 
international law professor  

who has access to the Viet-
namese Communist delega- 
tions at the Paris peace talks. 

The defense contends that 
this case provides the, first 
practical test of a unanimous 
Supreme Court decision last 
month outlawing so-called "na-
tional security" wiretaps with-
out a court order. 

Leonard I. Weinglass, Thief 
counsel for Rusk), argued that 
unless Byrne determines im-
mediately whether the wiretap 
involved in the Pentagon pap-
ers'case was illegal, that high 
court decision could be re-
duced to mere "words , on a 
printed page." 

When Byrne suggested that 
a hearing on the legality of 
the surveillance might be de-
layed until after the trial, 
Weinglass cited another re-
cent case in which the/  Su-
preme Court affirmed a lower '  
court order that the govern-
ment must make a full disclo-
sure before trial or drop its 
case. 

The wiretapping was c re-
vealed in court for the first 
time today when Byrne re-
marked that he had seen the 
prosecution's "in camera" (se-
cret)' filing on the subject over 
the weekend. 	 - 

Weinglass, who was at the 
time in the Midst of an argu-
ment over the "inadequacy" of 
the prosecution's public affida-
vit, was aghast at the revela-
tion. 

Turning momentarily pale, 
he told the judge that this was 
"an incredible development" 
which required that the trial 
be halted entirely until the de-
fense learned .more about the 
nature of the surveillance and 

-. - 
until a' hearing could be held 
to determine its effect on the 
case. 

Boudin rose to declare the 
government's secret filing 
"one of the most serious and 
shocking and shameful epi-
sodes In this entire case." 

He accused the prosecution 
attorneys of being "didhonest" 
and said the defense was faced 
with an "absolutely intolera-
ble situation." 

In the future, Boudin said, 
the defense will be required to 
"parse these affidavits" filed 
by the proseoution in order to 
determine the truth. , 

Byrne, who appeared' to be 
somewhat surprised .himself 


