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LOS ANGELES, July 25—A
major test of the Government's
authority over information and
of the public's access to it will
begin to unfold later this week
when the Pentagon papers trial
begins here. | : ) o

The spectacular nature of the
- Pentagon papers themsclves,
: plus the charisma of their al-

. leged purveyor,

Daniel Ellsberg,
: ‘have tended to ob-

scure - the crucial

Fifst Amendment

implications of the
case. But some lawyers are say-
ing that if Dr. Ellsberg and his
co-defendant, Anthony J. Russo
Jr., -are convicted it will set
Jegal precedents that could give
the Government a degree of
control over information that
_has never before existed.

. These lawyers say that the
i issue is not just that this is the
first time the Government has
attempted to imprison someone
for “leaking” Government in-
formation to the public.

More important, they say, is
that the Justice Department is
sceking to invoke principles of
criminal law against the de-
fendants - that, if upheld by
courts, would permit the Gov-
ernment to prosacute others who
make public governmental in-
formation without official per-
mission. Such a development
would give public officials un-
precadented power to conceal
embarrassing facts from the
public.

Implications of Indictinent
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e Dr. Elisberg and Mr. Russo

are accused of releacing the
top secret study of the origins
of the Vietnam war. In its in-
dictiment, the Government im-
plied that it is & crime to re:
lease information that is damy
aging to the national defense,

|

Nummmmm on Papers Trial:A MajorTest of First Amendment

to plot to make public any ma-
terial that has been given a
government secrecy <lassifica-
tion and to ‘“steal” and dis-
tribute government writings
without official permission.

These implications arise out
of the indictment's three basic
charges — espionage, conspir-
acy to release classified infor-
mation and misuse of, govern-
ment property. Co s

How to -keep governmental
secrets has always posed a pro-
found dilemma for a nation
that wrote into its Constitu-
tion's First Amendment that
Congress shall pass no laws in-
fringing freedom of specech or
of the press.

Several unsuccessful efforts
have been made in Congress
to pass an official secrets act
making it a crime to disclose
or publish any matter classi-
fied as secret.

Aside from the questionable
validity of any such law under
the First Amendment, Congress
has always been put off by the
potential that such a law
would offer for the Govern-
ment to hide its warts by
stamping “top secret” on. em-
barrassing information.

Broad Disclosure Ban

The only concession Con-

1

pionage Act, which outlaws
two specific. types of dis-
closures—the release of secret
codes and the disclosure by a
Government employe of infor-
mation te a foreign agent.
Neither is alleged by the in-
dictment in the  Pentagon
papers case.

The Espionage Act also con-
tains a broad - prohibition
against the disclosure of any
“information relating to the
national defense” by one who
“has reason to believe [it]
could be used to the injury of
the United States or to the

gress has made is in the Es-

advantage of any foreign- na-
tion."” :

Dr. Ellsherg and Mr. Russo
are the first persons who did
not pass information to foreign
agents ever to be charged with
this provision of. the espionage
law. i |

It is the two additional
chargesthathaveraisedthemost
serious concern among consti-
titutional lawyers. Neither has
ever made by the Government
in any previous case.

The first is that thedefendants
conspired "to *“defraud the
United States” by “impairing,
obstructing, - and defeating its
lawful governmental function
of controlling the dissemination
of calssified government stu-
dies, reports, memoranda and
communications.” .

If upheld, this would put the
Justice Department in 2 posi-
tion to invoke the general
Federal statute against illegal
conspiracies against govern-
ment officials and newsmen
who work together to publicize
classified matter — although
Congress has refused to make
it a crime acturally ‘to release
such material.

Theft by Borrowing

In the past, the secrecy sys-
tem has often been abused to
the point that the military’s
purchases of peanut butter and
paint have been known to be
calssified confidential. Con-
sidering this, some layers
have been known to be classi-
fied confidential. Considering
this, some layers have said
that theconspiracychargecould
set a precedent that might be
used to smother public know-
ledge of such matters as cost-
overruns on_defense contracts,
failures of costly aircraft and
blunders by intelligence agen-
cies.

Yet the most far-reaching
charge by the Government, in

the view of some constitutioral

scholars, is the effort to prose-
cute Dr, Ellsberg and Mr. Russo
under the general Federal stat-
ute against stealing, -embez-
zling and converting (using for
private’ purposes) government
property.

Dr. Ellsberg apparently nev-
er intended to keep the Gov-
ernment’s copy of the 47-vol-
ume study, but rather Xeroxed
a copy of his own and re-
turned the original. Thus the
Government’s charge appears
to be that it owned the infor-
mation contained in the vol-
umes,- and . that Dr. Elisberg
stole .it, or criminally convert-
ed it to his-own use, when he
copied it. .

Prof. Melville B. Nimmer of
the University of California at
Los Angeles Law School, a
leading authority an copyright
laws and the First Amendment,
says that if this charge sticks,
“the Government will have an
official secrets act which cov-
ers not only official secrets but
any and. all information the
Government has.”

His point is that if the Gov-
ernment can own and control

information —as distinct from
the paper upon which it is writ-
ten—and if persons can be
jailed for Xeroxing it without
permission, the Government
can suppress embarrassing re-
ports or studies without regard
to any effect upon the nation-
al defense.

Because the defendants are
charged with acts taken
months before The New York
Times first published material
from the Penlagon papers, the
Government has insisted that
no “so-called right to know"
is involved.

David R. Nissen, the Gov-
ernment’s special prosecutor,
filed court papers several

weeks ago asking the judge to
take a number of steps to in-
sulate the jury from published
statements by the defense.

Mr. Nissen said these state-
ments created “the false im-
pression that the case involves
or relates to newspaper publi-
cation of the stolen documents
in the summer of 1971, free-
dom of the press, and the pub-
lic’s right to know."

CHARGES UNPROVED,
HOSPITALS UNIT SAYS

The Health and Hospitals
Corporation said yesterday that
there was no documented proof
of the charges by Coney Island
Hospital oificials that heart pa-
tients had died necdlessly be-
cause the hospital could not
hire additional nurses to staff
a newly completed addition to
a coronary-care unit.

Joseph B. Mann Jr., senior
vice president of operations for
the corporation, said that be-
cause of the lack of funds city

to maintain their physician and]
nursing staffs up to the level of
Nov. 15, 1971. Since the corpo-
ration was formed in 1970,
Coney Island registered a gain
of 39 per cent in its nursing
staff, he said.

Frank Hays, the executive di-
rector of Coney Island Hos-
pital, said the hospital’'s com-
plaint of not being permitied to
hire additional nurses was di-
recled against the city and not
the corporation. He said the
hospital would join the corpo-
ration in its fight to get man-
dated funds for health care
from the city.
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