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" LOS ANGELES, July 31 -
‘The fate of the Pentagon pap-
ers case ‘hung, in’ the balance
today, ag the Supreme Court
‘weighed a-request by Solicitor
'General Erwin N. Griswold to
set ‘aside:a stay - of the trial
granted by. Justice William O.
Douglas on Saturday

‘Chief " Justicd™ Wan'en “ B,
Burger - reportedly was_. con-
sulting ‘other members of the
high court, scattered around
the country on their summer
vacations, about whether they
should convene:in special ses-
sion to consider. the contro-
versy, which centers on gov-
emment wlretappmg of a con-

versatlon mvolvmg a defense'
attorhey or consultant.. .

Attorneys for Danlel“EIls-
berg and Anthony Russo, de-

fendants in the case, sent afl

telegram. to. the clerk -of thel;
Supreme Court asking  that
any further, action  Be™ post-
poned until the. defense ‘has
had several - days -to reply t0-
the " Solicitor General‘s peﬁ
tion. e

Justice “William' H;’ Rehnquxst
“excuse himself from: ‘any- par:
ticipation ‘whatsoever” in'the
Supreme Court’s dellberatlons
on the issue.

“The -grounds~ of . thxs re:
quest,”™ “they -said in-a-tele|
gram, are that' Rehnquist,

They.' also demanded “that |

apbomtee to the -high court

~I“was* assistant -attorney gen-

eral when the "Attorney Gen-
eral authorized ~the -prosecu-.
tion™ of - Ellisberg; - that' “he
could well have been” serving
in the Justice Department at
the ‘time ‘the “foreign.intelli-
gence™: »wiretap at 1ssue was

'vent newspaperlpubhcatlon of
'articles.based on the’ Pentagon
papers, - and that -“he has al:
ready testified for the govern.,
ment on. the legal issues in-'
'volved ‘in this. case” before a
 congressional - subcommlttee 5

President Nixon’s rnoet recent

See ELLSBEIKG A3, Col. 8.
IR T T T N

.

BRI LT £ LA

" ELLSBERG, From AJ.,'T

‘Before: the defense telegram
had even- been "received: in
.Washington, asldng for-per-
mission to file its response by
Friday, the chief. justice. or-
dered that the defense answer
be sulzmitted-‘” y Wednesday

< Ins £he m time US‘ Dis-
trlct Court Judge W, Matt
Byrné " Jr., who |i§ presiding
over the case here, called the
jury already sworn to hear the
case into court: to. ennounce

that. there. ‘had: been: an. una-
voidable delay of the trial

e’ sald,!\‘the e-
trial - matters - we:- ‘have -been
considering, - involve ,purely
legal - issues -tha

\4.» 1 g
|Ang: 9; Bryne

Despite the’ judge’s renewed
admonition to- the 12+ jurors
and 8 alternates not to discuss
the case with anyone, there -
[was: growmg concern. here
about whether they éoiild be

insulated from information

the past week, when the trial
was repeatedly rescheduled as
the defense pressed its appeal.
_The jury is not sequestered.
‘In his brief filed with the
Supreme Court today, Gris-
wold sald that-if the jury is
discharged pending resolution
of .the wiretap: dispute, “the

United . States will have for- ,

ever lost [its right to a trial of.

about' the dramatic-events of -

“fsoon. as the jury was. sworn

this indictment.” . . . ;
Conceding a major pomt to
the defense, the Solicitor Gen-

teral, observed that “jeopardy.’

attached” to the defendants,as "

into 'service. To start. a new .

|trial ‘under the. same indict-
{ment, he added, “would consti:
{tute double jeopardy," which -
"1is banned by the Fiﬁh Amend- ‘

“'|ment.

-that no person “shall ... . be
" isubject for the ‘same’ offense_‘
to be twice 1n Jeopardy of hfe )

- Even a new mdlctment ap-
parently would not solve that .
constitutional problem, since .
the Tifth Amendment states

, |stay isgued by" Douglas—gft et
' [he held an ‘emergency. hearmg
“Tori "thé matter in® “Yakinfa, ™

Wash., last Friday—‘is- como
pleteLv unjustified.” :

_“The validity of Byrne’s re-
fusal to: disclose a wiretap log :
to the defense, Griswold said,” *
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igated omappg&m@epeteq
ants. are conviet
-#If it were. to. :sf;and»w ‘.;»4
hcxtor" General “addedt” Dpug 3
lag's stay “would have a disas:’}
trous impact upon this impor {
“criminal- -prosecution,”.!
'putting the trial oft untll at™
least Qctober,* ;= o
“Elisberg’ 4dn Rus
charged with conspiracy;.

‘|onage andtheft of : ngveru-f'i

ment. propertw Jdn. gonnection S} "

“lwith "their dlsclosui? of' them
‘FPentagon ‘papers, a
‘| Defelise Department. l;xstory’#
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“fmenty-and-of the press’s abilias
“lity-to :operate on. !

|cial “leaks.. e

[ecould:

session,

_has the” optic
'sformgllw,:pomng the: just:ce 4'
iand eonduetlng a telephon

. |still “assista
in ‘charge” of “the i Justice Dess

l vote

easy:Afla. ISR A |
Trrlxgglcasemsuwidely couslﬁ1
- "ggfthe federal gov%"
“to. ‘conkrol s 2
;eeret dacu:s

Kottt

the.basis o{ :
frequent ofiicxal

eelk, ; efense’“
learned ‘that the roseculion,.
had privatelyt ‘filed g wiretap
log with Byrne that revealed.-.
the. interception of ‘a gonversa:'
tion’ mvolvmg one - of- 16 de-"
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T pute.went, 10, eSﬁ:t.
pwﬁ?ggoﬁ*aﬁereg{hthree
judgeﬂpanel ‘of ‘the Oth" US@%
Cirenit Cqurt of Appeals,up..&
phelﬁ"’Byi‘ﬁgs ruling that #thew
intereepted conversation Mas

‘yutterly -withgut “signiﬁcane o

relation to «this .~.case” .an
s coneélvably come
rwithin he attomey-chent prxv__o

§0

g de: ense contends -
that rt must he permitted to:
se¢ the-log-and hel make that

: determmatio

In 3‘awctlng on. Gmswo].d's re-A
qusstyife Siipreme’ Court, ap: -
parently” ha&several choices,:.
including .¢gnvening a spécial
hich It is believed to-

Thé defense sought to %r
close ‘the’ prospect of an info!
| mal court vote ‘on’ the stay by
requesting, “in . its telegram;:
“an- opportunity to argue’and:’
fully~brief the matter before
the.court.” = - :

The request. for Rehnqulst :

i altﬁwatlom«rmsed,,anewq
p‘g‘ eontruversy over:
particlpation in - recentfy
cases: taht arose-while he wasts
ftorney general ]

|-o-'

partinent’s .-office. of. legal’
el. His was, the deciding::
‘fhe governmen’s favov’

m séveral of them:. =~ %
:Although -he" cotild seek inl
£ormal -advice: from- others, it
] 1s up to Rehnquist ‘alone to dea

ide¥ Whé ¢

isgnality.
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