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By Sanford J. Ungar
” ‘Washinston Post Staff Writer '
;. LOS-ANGELES, Feb. 24Tt
has been almost six weeks
-gince a tough federal prosecu-
. tor st'fod'e into higurt here am:
p that- case againg
el Ellshérg. and Anthony
.J Russq Jrr would be simple,
efficient and brief..” .
There would be ‘n¢ problem
asserted David R. Nissen. to|

the jury, - blishing that
Ellsberg and i 1880, ‘committ
conspiracy, = espionage and

theft of government pmperty
when they yed e ;o?
secret Pentagon: papers., ik

In the world outside the
courtroom of U.S. District
Judge W.' Matt ..Byrne Jr.,
_many things havé happened
since Nissen launched the
prosecutiongon Jan, 17 that af-|-
fects majort fljgurgw“and issues
‘{n the case..‘ .,,“1 : g ;«.j:;

President Nixon was sworn
in for a second term, former
President Johnson died
cease-fire went. into effect in
Vietnam, and Ameriean pris-
oners of war .began coming
home. New- accords
reached with’

But the judicial - process is

slower than: political, ph sxcai
or diplomatic pro
Nissen will formaj

disputes overt ihility

“of © contrgve: al *t.. evidence;|
lengthy defenseé: cross-exami-.

nation of government w1'r;
nesses, and,, even jurors’ gety
ting stuck on the &eeway R

se&i’al occasions; how-
ever, the ‘trial has bgen inter-
_rupted for specialiiinquiries
into the prosecution’s tactics.
Indeed, at times Nissen him-
self has seemed tobe on, trial
-qir ‘the-presence. ot
and" Byrnehas;in. ef-
fect, convu:ted the prosecutor
of violatfhk a'itetrial order by
withholding material from ‘the
defense,, £
* No’'one eangmknow.how..th'e
ten ﬁqtﬂd;{x d’ twomen in:
the Jdry:box iave reacted to
the case 80 {ar -~

Y-

were i

They seem: to be having a

‘| good time, laughing and jok-

ing with each other even while
court is in session. They dozed
or-stared off into-space during
long readings from the Penta-
gon papers but took copious|
notes this week when an_ FBI
pert was _detailing - how
miny of whosé fingerprints he
found on each page of the doc-
‘uments. - \
Despite the obvious need to
wait-and-see,' legal experts,
watching the case for its po:
tential effects on both consti-
titional law. and the political:
journalistic world, are now as-
sessing the prosecution case.
‘Justice - Department offi-
clals, for“examplé, have. told
The - Washington Post "that
they feel Nissen is doing well.:
Although the case is “quite
‘a battle”, anil Byrne seens to
be giving the defense “a great
deal of breadth,” said one
gource at Justice this wee
government side remaln
confident.

Nissen . never talks to the

n-a conviction

¥g and Russo A

the prosecution h

‘%d a. relatively weal
-AOn

e la Fer who has

that it is too early to te%

b sted that Nissen " offered
Tust enoygh evidence to get
by thedefense motion for'ac:
qmttak His strongest material
may tome on rebuttdl,” after
the defense has presented its
Sidexf

sovfar with ten witnesses:
-®' Conspiracy :
Ellsbetg, as an ofﬂcially -
thorized . govérnment -courier,
on two. separate - trips from
Washington in Marc® and Au-

umes of an early draft of the
Pentagon papers to the..Rand

Rather than checking them

*ffﬁgerprint' expert; hé" uched
one of the’ volumes )
; Another; ithe. conspi-

S, but he has told his supe-|

- This is what the prosecu-
tion. claims to have established

{sen says-this is adequate and
that he'is not required :to}

tgust-"of- 1060, brought 18 vol-|

he kept them in his own ofﬁce
at’ Rand.

In -October 1969, without
prior authorization to do so,
he 'took the papers and two
other top-secret documents—
a 1068, report of the  joint
chiefs of staff and a Rand
study of the 1934 Geneva con-
ference. on ‘Indochini—to . the
Hollywood office: of an adver-

tising woman, then known. as|
s wadls ] . merely by “réceiving” the doc-!

Lynda Sinay.

There, with the help of
Russo, Sinay “and Ellsherg’s
teen.age son Robert, the docu-

ments were photocopled in the |
"|evenings over-a two-week pe-

riod.” The security  classifica-
tions were - cut. off: the - duph-
cate copies .

On one of the evemngs, Vu
Van Thai, 2 former South Vi-
etnamese .ampassador to “the
United States who was a -Rand
consultant ‘and a ¢lose friend
of. sberg, ame

G
diniriér, According s

racy "charg dl're g that Ells-
berg and Ruggp, aldéng with Si;,
nay and Thai? (named as -“co-

rg Prosecutwn Prepares

March 4, 1969, and May 20'
1970, \when he turned them
over to another Rand re.
searcher, Richard: H. Moors-
teen.

The: prosecutmn claﬂns that
Ellsberg committed further -vi-
olations of the same law when
he. “concealed and retained”
-the material and “conveyed™ it
to Russo, Sinayy, and Thai. :

Russo violated ' the law:
-uments, when  he knew them]
“to, have been- embezzled, . sto-
len and converted.”

“One obvious gap.in the gov-|
érnment’s proof on the theft'
charges is the inability to es-
tablish that the documents
“had. a_ value -in - excess ‘of
$100.” ~(If -that is not estab-
lished, the documents are not
covered by Section. 641 in title
18 of.the U.S. criminal code.

Byrne- has -thus far -pre-
vented the prosecution from
establishing’the valye 'of. the
documents ! thrdugh' - the'r" pay-
roll ‘records of the persons
who complied.them.

The defense claims that the
Pentagon papers were - not

‘government property”- at: all,,
but were the “private papers”
of three retirlng Defense De-

conspirators" but not»rfnrxnal
ﬁg‘ Uli é@* p gl“ l?i
patrin ‘obstructing nnd

feating” the secunty classxfi-
catio‘n system.

RN

‘Nissen ingists" that the ew— ‘

dence has-estabBlished that the
system is & “lawful govern-
mental - function;”” "but - the
judge- has- indicated that ‘he
has serious doubts on- that
seore, - 5

There- hag only been mdi-
Tect evidence on who . efassi-
fied each document, butNis-

show,that they were classiﬁed
[for good reasons. .* -
ELY Theft of government prop-

ért - -a‘!

&Ellsberg, ,bya ot entering
the documents into” the rand|
security ‘system and by dupli-

stio headquarters in:
-gg;gio%l ce~, Calif.”
in the Rand securlty system.nto his __ own use" between

cating them, “embezzled, stole
and knowmgly converted them

gg_f




to Rest Case

partment offx,cials, who stored |
them at Rand with the express
‘provision that Elisberg could
have unrestricted access.

Government witnesses have
descnbed the compilation of
the Pentagon papers by a spe-
cial Defense Department task
 force In' the: closing ‘months of
the Johnson admimstration

‘Because of their - unique
character, reflecting"the in-
formation- on. Southeast Asia
as the “highest levels” of .the
U.S. government, it is claimed,
they_related to “the national
| defense” and required special
 protection.

. man, have testified about the
alleged - “use” - which :might
have been ‘made of the docu-
ments by a-foreign nation or
its *intelligence " analysts .in
1969. e et it

LR Te LT |

iy, Eleﬁi’ 1 the 118" eflarges in
the indietment are ‘under* ‘the{:
|Esp10nage Act, and thé prose-
cution ‘says Ell.sberg violated
it by, for example, - obtaining
ithe documents:stored at Rand
and “communicating” - -them

and the: Pentagon papers vol-

_ Two Army generals William .
G. .DePuy .and_Paul ¥. Gor-|

category..

umes to Russo, Sinay and

Thai, who' did’ not have secu-
rity clearances

Russo is charged with esplo-
nage. for “receiving. and . ob-
taining” -some of-'the docu-
ments from Ellsberg, “Having
reason to believe at‘the.time”
that they..would.be.. “disposed
of” illegally.

The prosecution also says it
has” proved two-of the most
significant. espionage charges
by showing that neither Ells-
berg nor Russo “delivered”
the :documents to “the officer
or- employee of ‘the United
States enﬁtled to receive-
them.” .

But the person to whom
they would ordinarily ' have
been turned over, Jan Butler,
top secret con ol officer at
Rand at the time, testified
that she 'did not fall into that

E i $ nse,
G
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day, ‘to' rebut all of that prose~
cution evidenee, or in the case
of facts that are not in dispute
—such as the, actual photoco-

pying. of the, documents—to

quarrell with its signlﬁcance
thlnscase. T



