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d
‘the way yesterday for an. early

‘résumption -of - the Pentagon

papers trial in Los Angeles."

- With “only: two justices dis-
sentlng,
clined to-consider the appeal

“of the defendants in the case,
Daniel -Ellsberg-and- Anthony
_.~Russo, from Jower court rul-{
-'ings denying thein ‘access..to:
the contentg of.. ® federal gav-
: y ‘.' sbout the controversial case.

‘the "high' court de-|"

B

‘eschedule ‘the ‘trfal,” already
delayed = for “almost four
months by: . the wxretappmg
| dispute, for early December or
‘early January

It "was’ not " immedmtely
‘clear, however, -whether, the
‘judge would retain’the same
jury.of eight women and four
men; sworn-in on July 2% and|’
‘barred ever since from, read-
ing or: listening:to.any news

\.

’berg and Eusso, vboth
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‘U3, District Covirt Tudge W.|
,.;Mstt Byrne,Jr.is. expected to

former defense researchers
for: -the, Rand Corp. in Santa
Monica, - Calif., are charged
with espionage, ‘conspiracy and }
theft of ‘government. property
in .connection with_‘the dis-
closure in June, 1971, of the
Pentagon papers, a top-secret |
Defense- Department. history
of WS, invelvement: 1n South-
east Asia, .7

-;'The case’is censidered a cru-
cial test both: .of the federal
‘government’s power to-cantrol |

] the. djssemigaﬁ.qn o)téﬁelassiﬂed

PP U

information-and: X

Davld Ellsberg his wife with him talk.s to newsmen in Cam ridge, Mus 3 about Supreme Co i

abﬂity to-. rely bn‘ “leaks" ot
such information from govern:
ment bureaucrats. e

“Althoughi - the - vS'upre'm‘e
Court ruled on June 30, 1971,
that. the Justice Department

had not Justxﬁed its effort to
xmpose a’prior: restraint on|
pubhcauon of; the . study by}
The "New " York Times; : The|.
Washington "Post: and’ ether|:
newspapers, the . justices' im-{

ned that the tederal govern-
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ent was entltled to.. brmg
. ‘criminal charges, -

- Ellsbérg’s indictment, md
; later Russo’s, resulted from a

I

s * - e g la\.-gn

& ‘federal ‘grand - jury investiga-- o

+ i tion'in Los Angeles. 1 -
§ Still  pending in Boston is
uanother federal grand jury in-

y vestigation of Ellsberg, some:
“ of his academic eolleagues, the’

. newspapers and:teporters who
«pubhshed the Pentagon pap-

“ers, and Sen., Mike. Gravel

E: ,(D-Alaska), who released a
~eopy of the study he’ l;ad ob-'

:tained from Ellsberg.. -

. Ellsberg and Russo acknowl-
redge that ™ they duplicated a

“'copy of the Pentagon papers

*ffrom the Rand Corp. in 1969,

,when Ellsberg was still work-
emg there, but they insist that
+this violated no law.. . .

. They contend that their con-
»v1ction, whlch would result in

deﬁmng secret information as

|“government - property™: and

classifying such: a leak as espi-
onage, would seriously imp
the First: Amendment guaran-
teeﬂof freedom of the press.:

was just getting ' under.wdy
last July when federal Dfose-
cutors revealed: ‘that’ one-of 16
defense lawyers .and consult-
ants had been overheard ina
non-courbauthonzed wu‘etap
on' someone; eIs

A prosécut; subsequently
said that the survei],lance—-—au—
thorized only by the Attorney
General--was ‘of the “foreign
intelligence . variety, rather
than one of those for “national
security” purposes . that ‘wis
banned by the Supreme ‘Court
last June..:-.

‘Byrne,
specting the wxretap log, -said
it was “utterly tht;out sigmﬂ

.

after prtvately ih-'
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cance” .to the case and .could
not “conceivably come within
the attorney-client privilege,”
as contended by the defend-
ants.

Ellsberg * and Russo  lost
when they appealed Byrne's
ruling to the Ninth U.S. Cir-
cuit Court. of Appeals, in51st-
ing that they were entitled to
inspect the surveillance ' logs
and help determine whe er:
the tap was legal. %V

Supreme Court Justice Wil—
lam O. Douglas sgopped the

trial. on . July 28, “however;
pending considerationof- the

dispute by the full high.court.
Having rejected. Justice- De-
partment requests to do so
earlier, the Supreme Court set
“bnly yes

Jr. joined Douglas i saying‘
that he thought the Elisberg-
Russo appeal should e consid-
ered by the high court.

But Brennan did not asso-
ciate himself with_ Douglas’s
four-page dissenting /dpinipn,‘
'which asserted that:‘the pros:
"ecution as well as the defense
is required to live within the}
spirit and letter of the consti: |
tutional rules designed to
ikeep government off the backs
of the people and te-take.no

hYStena or poliﬁcal pres-
sures.”

. Douglas revealed that- the
disputed wiretap overheard a
lawyer—not a consultant—and
he said that the intercepted
conversation . concerned
“wholly personal ‘sdcial and
commercial matters.” o

He suggested that the casei
was perfect for setting new|
guidelines concerning:the. dis-
closure of wiretap. logs in fed-
eral criminal cases. ' /.

Justice Department’ sources
have ~ previously told The
Washington Post that oniy an|
order .to disclose such logs
would susperd the prosecution
of what the Nixon administra-
tion' considers a landmark
case.

N



