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Attention: Sheldon M. Chumir  

Dear Mr. Chumir: 

Re: Nick Ternette v. The Solicitor Ge
neral of 

Canada, Court file no. T-522-84 

I write to you to. set out the Respond
ent's position with 

respect to the above-noted matter. On
 June 7, 1985, Mr. Justice 

Jerome agreed to your request for the
 trial of an issue as to 

whether Order-in-Council P.C. 1983-12
32 was validly enacted so 

as to properly constitute Personal In
formation Bank RCMP-P130 

as an exempt bank pursuant to section
 18 of the Privacy Act. 

You take the position stated by Mr. J
ustice Strayer in 

his decision that all of the files in
 a bank must consist 

predominantly of personal information
 described in section 21, 

and that the existence of that fact i
s a precondition to the 

authority of the Governor-in-Council 
to designate the bank as 

exempt. 

I have previously advised you that th
ere is no evidence 

that all of the files in the bank in 
question were examined 

in order to ascertain whether or not 
they met the test prior 

to the enactment of the Order-in-Coun
cil. The Crown has no 

other evidence that all of the files 
in this particular bank 

met the test set out in section 1B, a
nd accordingly I am 

instructed to advise you that the Res
pondent is prepared to 

concede that Order-in-Council P.C. 19
83-1232 was not validly 

enacted. 

Canada! 



Sheldon M. Chu
mir 
	 -2- 	 September 20, 

1985 

However, the S
olicitor Gener

al takes the p
osition that 

he is neverthe
less not requi

red to indicat
e whether pers

onal 

information ab
out Mr. Ternet

te exists in B
ank RCMP-P130,

 but 

that if inform
ation exists a

 refusal could
 reasonably be

 

expected to be
 based on sect

ion 21 of the 
Privacy Act. 

Under the circ
umstances, the

 trial of an i
ssue regarding

 

the validity o
f the Order-in

-Council is un
necessary and 

I 

would propose 
that we agree 

to the followi
ng procedure w

hich 

would then be 
incorporated i

n a consent or
der: 

1. In accordance 
with Mr. Justi

ce Strayer's 

Order of June 
29, 1984, an a

ffidavit was 

filed with the
 Court on Dece

mber 20, 1984.
 

I would propos
e that that af

fidavit be 

returned to th
e Respondent a

nd that a new 

affidavit be f
iled, on the s

ame terms, 

addressing the
 issues of the

 existence of 

any personal i
nformation abo

ut Mr. Ternett
e 

in RCMP-P130, 
and whether, i

f such informa
tion 

exists, the So
licitor Genera

l has reasonab
le 

grounds on whi
ch to refuse t

o disclose the
 

information pu
rsuant to sect

ion 21. 

2. The Court's re
view of the ma

tter will then
 

proceed under 
section 51 of 

the Act, in ca
mera, 

and the Court 
will be requir

ed to review t
he 

authority of t
he Solicitor G

eneral to refu
se 

to disclose an
y information 

which may exis
t in 

accordance wit
h section 49. 

3. In accordance 
with the proce

dure followed 
in 

Reyes v. The S
ecretary of St

ate (T-392-84,
 

December 21, 1
984), a hearin

g would be hel
d, 

in Calgary if 
you wish, for 

the purpose of
 

allowing you t
o make submiss

ions and to 

suggest specif
ic questions w

hich should be
 

directed to th
e Deponent of 

the affidavit.
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4. 	We would then hold a further hearing a
t which 

ex parte representations would be made on 

behalf of the Solicitor General, and the 

Court would examine the affidavit and, if 

necessary, the Deponent. This latter hearing
 

would more conveniently be held in Ottawa. 

If this procedure meets with your approval, p
lease let 

me know and I shall prepare the appropriate c
onsent order 

and explanatory letter for delivery to the Co
urt. 

Yours very trul 

(Mrs.) Barbara McIsaac, 
Counsel, 
Civil Litigation Section. 

BM: rn 

c,c,--Deputy Minister 


