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It is F
ebruary 1973. R

eporters for T
he W

ashing-
ton P

ost covering the W
atergate story are tracking 

dow
n evidence that the burglars have C

IA
 connec-

tions. T
he day before a front-page article is sched-

uled to appear identifying one of the burglars as a 
C

IA
 agent, T

he P
ost's m

anaging editor receives a 
call fro

m
 th

e W
h

ite H
o
u
se u

rg
in

g
 h

im
 to

 k
ill th

e 
sto

ry
 b

ecau
se it w

o
u
ld

 im
p
air "an

 in
tellig

en
ce 

so
u
rce o

f o
p
eratio

n
al assistan

ce." T
h
e ed

ito
r an

d
 

the reporters consider the request, but decide that 
the inform

ation is too Im
portant to w

ithhold. T
w

o 
d

ay
s after th

e sto
ry

 is p
u

b
lish

ed
 th

ey
 are ch

arg
ed

 
w

ith
 v

io
latin

g
 a n

ew
 law

 th
at m

ak
es it a crim

e to
 

p
u
b
lish

 th
e id

en
tity

 o
f an

 in
tellig

en
ce so

u
rce o

r 
ag

en
t, an

d
 th

ey
 face th

e p
o
ssib

ility
 o

f 1
0
 y

ears in
 

prison and a $50,000 fine. 
F

arfetch
ed

? N
o

t if y
o

u
 h

av
e read

 d
rafts o

f th
e 

Intelligence Identities P
rotection A

ct of 1980. T
his 

b
ill flies in

 th
e face o

f th
e F

irst A
m

en
d
m

en
t, 

w
hich broadly states that "C

ongress shall m
ake no 

law
 . . . ab

rid
g

in
g

 freed
o

m
 o

f sp
eech

 o
r o

f th
e 

press." T
oday this prohibition is in danger of being 

disregarded by a C
ongress obsessed w

ith national 
secu

rity
 secrecy

. S
ix

 y
ears after a p

resid
en

t w
as 

fo
rced

 to
 resig

n
 o

r face im
p

each
m

en
t b

ecau
se o

f 
ab

u
ses o

f p
o
w

er u
n
d
er th

e co
v
er o

f n
atio

n
al se-

cu
rity

, an
d

 fo
u
r y

ears after a S
en

ate select co
m

-
m

ittee reach
ed

 th
e "fu

n
d
am

en
tal co

n
clu

sio
n
 th

at 
intelligence activities have underm

ined the consti-
tu

tio
n
al rig

h
ts o

f citizen
s," C

o
n
g
ress in

 th
e n

am
e 

o
f n

atio
n
al secu

rity
 an

d
 in

tellig
en

ce p
ro

tectio
n
 is 

o
n
 th

e v
erg

e o
f en

actin
g
 th

e m
o

st sev
ere ab

rid
g
-

m
en

t o
f freed

o
m

 o
f th

e p
ress sin

ce th
e A

lien
 an

d
 

S
edition L

aw
s of the late 18th century. 

T
he Intelligence Identities P

rotection A
ct w

ould. 
m

ak
e it a crim

e to
 p

u
b
lish

 "an
y
 in

fo
rm

atio
n
 th

at 

The w
riter is national legislative d

irecto
r of the 

A
m

erican C
ivil L

iberties U
nion. 

id
en

tifies an
 in

d
iv

id
u

al as a co
v

ert ag
en

t" o
f th

e 
C

IA
 or the F

B
I. P

art of the bill w
ould prohibit C

IA
 

or F
B

I em
ployees from

 disclosing classified infor-
m

atio
n
 ab

o
u
t secret ag

en
ts, b

u
t an

o
th

er sectio
n
. 

sw
eep

s far m
o

re b
ro

ad
ly

. In
 th

e can
d

id
 w

o
rd

s o
f 

R
ep. E

dw
ard B

oland ID
-M

ass.), chief sponsor of the 
bill in the H

ouse of R
epresentatives, this provision 

"could subject a private citizen to crim
inal prose-

cution for disclosing unclassified inform
ation ob- . 

tam
ed from

 unclassified sources." 
It is aim

ed at the editors of C
overt A

ction Infor-
m

ation B
ulletin, a journal that opposes C

IA
 clan-• 

d
estin

e in
terferen

ce in
 th

e affairs o
f o

th
er co

u
n
-

tries an
d
 th

at h
as b

een
 w

id
ely

 co
n
d
em

n
ed

 fo
r 

u
sin

g
 p

u
b
lic in

fo
rm

atio
n
 to

 id
en

tify
 C

IA
 ag

en
ts. 

A
n
o
th

er sp
o
n
so

r o
f th

e leg
islatio

n
 h

as stated
 th

at 
h
e w

an
ts "to

 p
u
t aw

ay
" th

e B
u
lletin

 ed
ito

rs. T
h
at 

w
o
u
ld

 also
 m

ean
 p

u
ttin

g
 aw

ay
 th

e N
ew

 Y
o
rk

 
T

im
es rep

o
rter w

h
o
 w

rites a series o
f articlei 

ab
o
u
t C

IA
 ag

en
ts w

h
o
 secretly

 w
o
rk

 to
 "d

estab
i-

lize" th
e d

em
o
cratically

 elected
 g

o
v
ern

m
en

t o
f 

C
hile, or any other journalist or editor w

ho m
akes 

a difficult decision to publish law
fully obtained in-

form
ation about intelligence agencies. 

T
hree of the four congressional com

m
ittees that 

have approved the agent identities bill have failed 
to lim

it the scope of the new
 crim

e. T
he H

ouse ver-• 
sio

n
 rep

o
rted

 b
y
 th

e Ju
d
iciary

 an
d
 In

tellig
en

ce 
co

m
m

ittees req
u
ires an

 "In
ten

t to
 im

p
air o

r im
-

p
ed

e th
e in

tellig
en

ce activ
ities o

f th
e U

n
ited

 
S

tates." T
h

is stan
d

ard
 w

o
u

ld
 au

th
o

rize In
q

u
iries 

into the political purposes of C
IA

 critics and w
ould 

d
o
 little to

 p
ro

tect th
o
se w

h
o
se w

ritin
g
 ex

p
resses 

sharp opposition to particular C
IA

 activities. T
he 

H
o
u
se co

m
m

ittee rep
o
rt b

lan
d
ly

 asserts th
at 

"critics o
f U

.S
. in

tellig
en

ce w
o

u
ld

 stan
d

 b
ey

o
n

d
 

the reach of the law
 if they m

ade their disclosures 
for purposes other than im

pairm
ent of U

.S
. intelli-

gence activities." 
A

 bill approved by the S
enate Intelligence C

orn- 

m
ittee o

ffers ev
en

 less assu
ran

ce to
 in

v
estig

a-
tive reporters covering the C

IA
 by providing that 

th
ey

 n
eed

 n
o
t "in

ten
d
" to

 im
p
air fo

reig
n
 in

telli-
gence activities, but only have "reason to believe". 
th

at a "p
attern

 o
f activ

ities in
ten

d
d

.to
 id

en
tify

 
agents" w

ill do so. A
 series of articles or a w

eek of 
investigation w

ould presum
ably be enough to es-

tablish a "pattern of activities." A
 pre-publication 

w
arning to a journalist by the C

IA
—

or even gen-
eral know

ledge of the C
IA

's sensitivity about the 
subject of an article—

w
ould constitute "reason to • 

believe." O
nly the S

enate Judiciary C
om

m
ittee has 

attem
p
ted

 to
 n

arro
w

 th
e sco

p
e o

f th
e p

ro
p
o
sed

. 
crim

e b
y

 ad
o

p
tin

g
 an

 am
en

d
m

en
t sp

o
n

so
red

 b
y

 
S

en. E
dw

ard K
ennedy, but strong efforts are ex-

pected to be m
ade on the S

enate floor to rem
ove 

the K
ennedy am

endm
ent and restore the original 

bill. 
In the face of these sw

eeping provisions, it is not 
su

rp
risin

g
 th

at m
an

y
 F

irst A
m

en
d

m
en

t sch
o

lars 
have reached the conclusion that the Intelligence 
Identities P

rotection A
ct is unconstitutional. F

or 
the first tim

e in our history it w
ould penalize the 

p
u
b
licatio

n
 o

f in
fo

rm
atio

n
 th

at is alread
y
 p

u
b
lic 

and thus strike a blow
 at the heart of a free press. 

M
ore surprising Is the fact that congressional au-

th
o
rs o

f th
e b

ro
ad

est b
ill ap

p
aren

tly
 d

o
 n

o
t d

is-
agree w

ith this assessm
ent but are determ

ined to 
p
lo

w
 ah

ead
 b

ecau
se, acco

rd
in

g
 to

 S
en

. R
ich

ard
 

L
u

g
ar (R

-In
d

), "w
e are [n

o
t] g

o
in

g
 to

 b
e ab

le to
 

have both an ongoing intelligence capability and a 
totality of civil rights protection." N

early tw
o cen-

turies ago, Jam
es M

adison, one of the authors of 
the B

ill of R
ights, w

arned against this kind of as-
sertio

n
 w

h
en

 h
e o

b
serv

ed
 th

at "it is a u
n
iv

ersal 
tru

th
 th

at th
e lo

ss o
f lib

erty
 at h

o
m

e. Is to
 b

e 
charged to provisions against danger, real or pre-
ten

d
ed

, fro
m

 ab
ro

ad
." It Is n

o
t to

o
 late fo

r C
o
n
-

gress to heed M
adison's w

arning. If it does pot, the 
courts w

ill have to do so. 


