
w
here m

ost F
O

IA
 litiga-

tion occurs. 
T

h
e ap

p
ellate p

an
el 

that the litigants drew
 for 

this case—
three R

eagan 
appointees—

w
as not an 

obvious coup for the doc-
u
m

en
t seek

ers. Ju
d
g
es 

S
ilb

erm
an

, S
tep

h
en

 F
. 

W
illiam

s and D
avid S

en-
..,.telle are all conservative 

jurists w
ho tend to defer 

to
 assertio

n
s o

f g
o
v
ern

-
m

ent authority. W
hen he 

saw
 h

e h
ad

 d
raw

n
 th

ese 
judges, D

aniel S
. A

lcorn 
(w

ho argued the case for 
M

r. S
um

m
ers w

hen M
r. 

L
esar su

d
d
en

ly
 to

o
k
 ill) 

fretted
 th

at h
is w

as an
 

im
p
o
ssib

le task
. •M

r. 

Jam
es H

. L
aw

n H
e just 

sm
iled—

because he knew
 the 

judge had seen the files. 
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Stra ge Tale of the Judge and the H
oover Files 

D
IC

T
A

 D
O

N
'T

 get any better than 
this: A

 federal appellate judge 
m

en
tio

n
ed

 in
 a co

n
cu

rren
ce 

th
at, 2

5
 y

ears b
efo

re, h
e h

ad
 

read files, com
piled by F

B
I D

i-
recto

r J. E
d
g
ar H

o
o
v
er, th

at w
ere th

e 
subject otthe suit before his court. 

"I find m
yself in a rather strange situ-

ation," Judge L
aurence H

. S
ilberm

an, of 
W

ashington, D
.C

., w
rote recently in Sum

-
m

ers v. D
epartm

ent of Justice, 97-5002,e 
an appeal of the dism

issal of an 11-year-
old F

reedom
 of Inform

ation A
ct suit. T

he 
case w

as brought by A
nthony S

um
m

ers, 
au

th
o
r o

f th
e 1

9
9
3
 b

o
o
k
 "O

fficial an
d
 

C
onfidential: T

he S
ecret L

ife of J. E
dgar 

H
oover."

.  
A

t issue are thousands of docum
ents 

from
 M

r. H
oover's private files: a hodge-

podge of personal and official correspon-
d
en

ce, p
ap

ers th
e F

B
I d

irecto
r h

ad
 

plucked from
 central records and vari-

ous m
em

orandum
s—

all kept in unexcep-
tio

n
al file cab

in
ets ju

st o
u
tsid

e M
r. 

H
oover's office. 
T

he 'files contained - scandalous m
ate-

rial on public figures to be used for polit-
ical blackm

ail," Judge S
ilberm

an w
rote, 

and 'shocking inform
ation as to how

 the . 
F

B
I had been used by several P

residents, 
m

ost notably L
yndon Johnson, as a politi-

cal investigative unit to gather dirt on po-
litical opponents." 

T
ens of thousands of pages of the files 

already have been released. B
ut the' F

B
I  

w
ith

h
eld

 o
r red

acted
 th

o
u
san

d
s m

o
re 

pages—
w

hich is w
hy M

r. Sum
m

ers sued. 

J
u

d
g

e
 J

a
c
k
s
o

n
's

 T
a
s
k
 N

o
w

 
L

ast N
ovem

ber, U
.S

. D
istrict Judge 

T
h
o
m

as P
en

field
 Jack

so
n
 g

ran
ted

 th
e 

governm
ent's m

otion for sum
m

ary judg-
m

ent after a hearing that, the appellate.. 
panel's A

pril opinion noted, :lasted ap-•: 
proxim

ately three m
inutes." 

. Jam
es H

. L
esar, M

r. S
um

m
ers' attor-.' 

ney, greeted the trial judge's. decision 
saying he "assum

ettl) that the court w
ill 

be issuing a w
ritten order." B

ut Judge 
Jackson said no, adding M

r. L
esar w

as 
free to "reiterate everything...you've said 
on the fifth floor," w

hich is w
here the 

U
.S. C

ircuit C
ourt of A

ppeals for the D
is-

trict of C
olum

bia sits. "L
et them

 w
orry 

w
ith it for a w

hile," Judge Jackson said. 
Instead, the circuit court gave the task 

b
ack

 to
 Ju

d
g
e Jack

so
n
, alread

y
 b

u
sy

 
w

ith the M
icrosoft antitrust case. It or-

d
ered

 h
im

 to
 co

n
d
u
ct a p

ag
e-b

y
-

page analysis of a sam
ple set of 

500 disputed docum
ents and 

to m
ake a record explaining 

h
is ru

lin
g
 o

n
 each

 d
o
cu

-
m

ent. T
he justices also let 

Judge Jackson know
 they 

felt that the public interest 
in uncovering evidence of 

governm
ent m

isconduct 
w

as quite high, w
hile In-

dividual privacy interests 
w

ere relatively low
. 

M
r. L

esar, w
ho m

akes 
his living litigating F

O
IA

 
requests 

.fo
r jo

u
rn

alists, 
authors and academ

ics, said 
th

is d
ecisio

n
 m

ig
h
t p

ro
v
e ex

-
trem

ely valuable, to plaintiffs in 
th

e D
.C

. (A
n
ita, w

h
ich

 is 

L
esar told him

 not to w
or- 

ry because he knew
 som

ething M
r. A

l-
co

rn
 d

id
n
't: Ju

d
g
e S

ilb
erm

an
 h

ad
 read

 
the files already. 

H
e
 J

u
s
t S

m
ile

d
 

A
s Judge S

ilberm
an explained In hiS

 
co

n
cu

rren
ce, h

e w
as d

ep
u
ty

 atto
rn

ey
 

general (the Justice D
epartm

ent's N
o. 2 

official) in 1975, w
hen T

he W
ashington 

P
ost reported the H

oover ales' existence, 
and he read them

 w
hile preparing to tes-

tify at H
ouse Judiciary C

om
m

ittee hear-
ings. T

en years later, M
r. L

esar said, the 
ju

d
g
e m

en
tio

n
ed

 th
is ro

le as an
 asid

e 
during a hearing in another F

O
IA

 case ; 
involving M

r. S
um

m
ers. 

S
hortly. hafare -oral-argurnerrta in the 

cu
rren

t case. Ju
stice D

ep
artm

en
t law

-
y
ers also

 ex
p
ressed

 th
e b

elief th
at th

e  

panel w
as conservative and governm

ent- 

M
r. L

esar sim
ply sm

iled. 
M

elanie A
nn P

ustay, the governm
ent 

atto
rn

ey
 w

h
o
 arg

u
ed

 th
e case, later ac-

k
n
o
w

led
g
ed

 th
at th

e first sh
e h

eard
 O

f 
Ju

d
g
e S

ilh
erm

an
's co

n
n
ectio

n
 w

ith
 th

e 
files w

as w
hen she read his concurring 

o
p
in

io
n
. T

h
e rev

elatio
n
 

p
ro

b
ab

ly
 h

elp
ed

 h
er 

u
n
d
e
rsta

n
d
 w

h
y
 

th
e p

an
el h

ad
 

k
ep

t h
er at 

th
e p

o
d
i-

u
m

 fo
r an

 
hour 

w
hen 

sh
e h

ad
 b

een
 

allotted only 15 
m

inutes. 
C

learly, 
Judge 

S
ilberm

an 	
h
as 

stro
n
g
 

feelin
g
s ab

o
u
t 



th
e hies. H

is con
cu

rren
ce 

rip
p

ed
 th

e F
B

I for h
avin

g 
'the unm

itigated gall to claim
 

in en afildavit..that the files 'are of m
ini-

m
al public interest?" 
A

fter describing the files' location, he 
also suggested om

inously in a footnote, 
T

h
at is n

ot to say th
at I am

 con
fid

en
t 

th
at all of H

oover's files w
ere In

 th
ose 

cab
in

ets."
 A

n
d

, h
e m

u
sed

, "
th

ese files 
m

ay w
ell cast som

e light on W
atergate's 

gen
esis. I su

sp
ect th

at R
ich

ard
 N

ixon
, 

w
h

o w
as rep

u
ted

 to h
ave th

reaten
ed

 
darkly during the W

atergate Investiga-
tion to expose the m

isdeeds of prior P
res-

Idents...w
as prom

pted to gather political 
in

telligen
ce th

rou
gh

 p
rivate actors b

e-
cause he w

anted w
hat Johnson had ob-

-tattled, yektiid-not-trust the-F
B

I-to-pro-
vid

e it.' 

T
he M

esnJ. E
dgar H

oover . 
looks on

 as•P
residen

t N
ixon

 
poin

ts to h
is sign

atu
re on

 . 
legislation

 settin
g u

p .4
 ' 

cou
n

cil to 	
• • 	

• 
• form

u
late a 

n
a
tio

n
a
l . 

cam
paign

'"
, 

a#Sedisr • - • 
o
rg

a
n

ized
: 

crim
e. 

Such speculation can only further en-
dear judge Silberm

an to M
r. L

esar,a N
I° 

practitioner w
hose avocation is uncover-

ing governm
ent-perfidy and subterfuge. 

H
e runs the A

ssassination -A
rchives and 

R
esearch C

enter, w
hich be as-founded In 

1984 w
ith B

ernard 'B
ud" F

ensterw
ald 

Jr., general counsel to the llem
se com

m
it-

tee that drafted F
O

IA
 In 1966. \47.., 

' T
h

eir assassin
ation

 
cen

ter occu
p

ies 2,000 
square feet in a building 
around the corner from

 
historic- F

ord's T
heater, 

w
hich Is across the street 

from
 T

he H
ouse W

here 
L

incoln D
ied (the land-

- m
ark's - otacial —

nam
e). -  

T
he center houses -1,500 

-books- and hundreds- of 
b

oxes an
d

 file d
raw

ers 
_
 

stu
ffed

 w
ith

 2 m
illion

 
pages of records, m

ostly 
docum

ents 'released spa-
- radically during the past 
20 years by the -F

B
I and 

C
IA

 on the assassination 
o

f J
o

h
n

 F
. K

en
n

ed
y

. 
1  A

sid
e from

 th
e N

ation
al 

- A
rch

ives, n
o oth

er com
- 

p
lete collection

 of th
ese 

d
ocu

m
en

ts M
ists. S

cores m
ore b

oxes 
and file cabinets contain papers on the 
W

atergate scandal and the m
urder of 

'M
artin L

uther K
ing Jr. 

A
long w

ith M
r_ L

ew
. M

r. A
lcorn (w

ho 
Is a partner at V

ienna, V
a.'s tw

o-attorney 
'F

ensterw
ald &

 A
lcorn—

die other attor-
ney being B

ernard F
ensterw

ald Ill, B
ud 

'F
ensterw

ald's .son) feels the 
S

u
m

m
ers 

decision m
ay help reverse the narrow

er 
interpretation of the FO

IA
 that developed 

In federal courts after 1989, w
hen the 

U
.S. Suprem

e C
ourt deaded D

epartm
en

t 
o
f J

u
stice it R

ep
o
rters C

o
m

m
ittee fo

r 
F

reedom
 of the P

ress. 489 U
S

. 749. ' • 
in that case, the high court declared 

that sim
ple- com

pilations of inform
ation 

-about privets lndividualsetich as 'IR
O

.  
sheets—

are generally shielded by FO
IA

's 
privacy exem

ption. hrSum
m

ers, how
ev-

er, the appellate court -n
oted

 th
at th

e 
court's underlying logic w

as not that psi-' 
vacy rights alw

ays-reign, but that m
ere 

com
pilations disclose little- about actual 

governm
ent activity, w

hich Is she public's 
key topic of interest. 

A
s M

r. Sum
m

ers' F
O

IA
 request w

as 
'designed to disclose m

isconduct at the 
g h

est levels of th
e F

B
I; Ju

d
ge6Sen-

e's m
ajority op

in
ion

 d
eclared

, 'h
e 

rightly expects a court to carefully assess 
th

at p
u

b
lic- in

terest in
 th

e b
alan

cin
g 

protests. W
e expect on rem

and that the 
d

istrict cou
rt w

ill p
rovid

e a record
 of 

having done so; 

B
u

rea
u

 P
a
ssiv

ity
 	

. 
Judge Silberm

an Indicated that he be-
lieved

 th
at b

alan
cin

g p
rivacy righ

ts 
against the public interest should not, in  

th
is case, b

e h
ard

 to d
o. F

irst, h
e seld

. 
w

hlle death dim
inishes an individual's 

.prIvacy Interests, the F
B

I m
ade little el-

- fort to determ
ine w

hich people discussed 
In the docum

ents w
ere still living. 

• 
In his ow

n concurrence, Judge W
il-

liam
s noted that the F

B
I agents' affida-

vits Indicated that they bad been 'com
-

pletely passive on the issue' of the status 
of the people nam

ed in the files, "taking 
death Into account only If the fact has 
happened to sw

im
 into their line of vi-

sion." 
M

oreover. Ju
d

ge S
ilb

erm
an

' said
, 

m
an

y of th
e livin

g 'm
igh

t b
e rath

er 
p

rou
d

 to h
ave b

een
 targeted

' b
y M

r. 
H

oover. A
nd, the judge.sald, people w

ho 
m

ight be em
barrassed for having given 

M
r. H

oover inform
ation on friends , are 

-nof entitled to any privacy protection. 
"T

he governm
ent seem

s to have taken 
th

e p
osition

...th
at an

yon
e, In

clu
d

in
g 

th
ose in

 th
e n

ew
s m

ed
ia, w

h
o gave 

H
eaver or the F

B
I Inform

ation about po-
ten

tial p
olitical en

em
ies Is en

titled
 to 

protection from
 exposure," Judge Silber-

m
an w

rote. 'I think that is absurd.' 
T

he Justice D
epartm

ent hasn't indi-
cated w

hether It w
ill appeal the case. 
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