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ATRNAI17,  

Mr. Harold 
Rte. 7 
Frederick, 

In Re: 

Weisberg 

Maryland 21701 

Dr. Carlos Bringuier vs. Gambi Publications, 
Inc., Harold Weisberg and Dell Publishing Co., 
Inc. - Civil Action 68-1153 - Our file 2898 

Dear Harold: 

Pursuant to your request I am enclosing herewith copy of 
memorandum of authorities filed with the court on behalf 
of Gambi and Dell. Please bear in mind that you have never 
been served in this proceeding in any manner. 

I again wish to remind you however, that there is a possi-
bility that the plaintiff will now attempt to make service 
upon you there in Maryland and even more likely will attempt 
to make service upon you personally if he learns of your 
presence in New Orleans. 

I know that you will advise me promptly as to any documents 
or papers whatsoever that are received by you in this matter. 
Meanwhile, rest assured that I shall continue to keep you 
advised. 

Thanking you for your cooperation and with very best regards 
I am, 

Yours sincerely, 

William M. Lucas, Jr. 

wml,jr/d 
encl. 
8/1 
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EAST.rnj DISTRICT OF LOUICIANA 

NEW ORLIZEA.NS 

DR. CMLOS BRInwILn 

VS. 

  

CIVIL P,CTION 

210. 6-1153 

SYXTIOY. 'C" 

GAM:L:1 PUTULICATIWS, INC. 
:-;AnoD 	 an2, 
)LLL -.PUI;LITNG CO., 

    

mii;;OR:L.NDU OF AuTo2rn:-3 C3N 131nAlz. 	c7NI:x 
=c, 	 PUZLYSLT:X Co., reTc. 
TO I'L'AT7-11'7":: 	TO DZEr= 

MY 1'T rLLN=.  Tm: COUn.T 

Plaintiff Secs to 	thi cncrb10 Court cntor an 

orel-zar of aieriesal of th cnptrec 	ocztedins wlthont 

2roindice as to plaintiff, Er. Carlos Lrin5:uiar. 

41. Dismist;a1 of :,ctio:;s, of-theadsral 

of Civil rToceaure ralats in proision 22)(1) to vo1antry 

disT:Eissol bv plaintiff or 1r7 stinulaltion nC(2) to 

voluntary dismisr.al by or,:lcr c court. 

Counsel for defonanta woule. not agree to stipulation 

of disdsaal ant vlaintif cos a nt to voluntarily els-

since thoro hz:sn1rzy bean ono 6is'f:acW of 

this iC-:ilntical suit in the  t' CitO 'Dtatas Listrict 

a sconazi1 4ci. than by ortler of coart) would 

=crate as an adjuication t:un the nGvits 	tho 

proviicno of Rul 211(),. 

incc piaintiff has ch000n to :.)rocod undsr the 

177x.viions of nlae 4M), it Ls 

that it is within to 	 cutio o-,7 the cOut iti 

r:t!:-Td to the: rihts O. all parties to -).ct=ino 

or rot this action should 1;a dinnisco:i: on plaint 

arv2 	co,0whot tara it ohon%a 

o+4 



Uc zp.z1.4 

37-4:1 	4t1T,y, -.,7;z1Tez_70 

7ar-0'0 	Y7,A71 	,7P-:"T:=oz yrz!.T:',4z7:,2yy 

tZTU=.3Dr.-71:tdvuo Cz) 

0.4wa z:t:= 

vkq 1.0 4z2d ati-; uo 7p1==.:7 	E,D5.7.nfa-ge uT 

	

s-e,n 	uT 	puT.? 

t7tn;.;. f.,71,4u.zpur 	z7:12 	uo po-2.uods 	0,21, 	cz) 

zo uolsuck zog 

cuo-,74c. sc.tIonss szoly4vy: ITr4u7413uT LuTp17.1n-,:v -4.ou 	L7og 

uT 	c,u2„ 0q 	PGEI-L9 

	

uT 4znos 	pil.,Tuo;; 	qTns 	pur 

yvsc,T;Is 	go -.7-uc--:bim; sn:.1-zu .zu:s 	Z2TTd 	u0T;Mt 42.9CT 

cr.7.up g.o A;m17w 	(1-4 .4u2E1E=',16 d,q.TuG c4rigsuT 

pul2 vass.T:quTc: 	:4-',JS 04 ucT4cii" 	'OeIT,7c 

buTeg GuazIas 	pio=v; 

Tsc 00.;:A.77,1'3 wo;:e o; 	;.g.7.,1TvT.c1 'zsIGT 	uT 

ol44 	Lor:uE:Tu31'Et$Tp ;0 4UL-176Pnr  

1t,:.;;;1! 	;on5n!/ LX) a4v.:7cEL:o 	DeztedU uoT;z= Zn-aST-1,:t07L-i= 

,;s3.R.ueivnc.  etra 2.07.2-;.uo -L=747auTu )=01=-70 'uu07q= 0-J1 s'a0T4V-sv. 

tva,-EALP274;12 

uTpnIL2uT) nri.ue=c.v..) (:k) 3;q-Z7i.17 t:TTLiq sr.34rr. ou 	ttLtt 

-Ta)D EttTpv,:34;ozd qt.44 uT p.-z000a 	;v 	reToTpnc *-v4 

oq 	sT q..7ftoo 	'wzze3 	'.;41410 POZ77211 

IACT'4DO.,S 	•o:;) id9;57: 	uo oqucpulp 

74.EuTeliv; uo-c-4o eLuvc otn. pt :; ZITTIT4TuT ;-"FgTa (T) 

11....T2n;oa-d 

ss2s-TnO. uoT40u e;;T4u7t.T.d 	uT q47:11o0 

AquoTqzzL.7apTuuno olul: 	eq ptrivgs sq47.1.-4.; tuTmeTT(1 

7L,:eq4 E.77.7,5os Zucr131.w.,..as3z 7:;.us,pue;op 	7aztmo3 

kl WEI! 
.-■ 	1 



7.•• 77, • .  
0.1 177 

-1- 

t - 	on i7oto the co of th-ls secon6 aCt1on on 

2ohc.lf o2 6e.f.ndante, 	 nelI. 

	

sees to 	 apparentlY in or 

.tiat ha vay ale the 	 a;:½ in the StateCodt 

nna attot to effoot ser'fion iu a 17,roper nanner. 

i 	intiff is 	 .sari att,-B.::pt to cu2's 

zervice in t7:a :,n,st7.mt 	 rza6Aly 

he can in a new pro-coo,0:in: 2 	 ot1 (which "nct cen 

• reasonably eart:Iiin 	 to the 7eJoral Cot=t)- 

Defen<lets, 	an4 Dc,la liat:icariv 	tha 

• ww arry,lent to 	 Ce=t, 

Pursuant to 	 previonsly 

the fv_1:7cot 	Znite.c1 States Ditrict Cou:tt 

for the Zastel7n 131:2tric.Z of 'en.:A of: .ete, AuTlat 

70::7 is Ti?.: judicet.7,, 	 both procenvls -ne partic 

ar,Li identic:11. thc clai i7 	 theii1e& cz=c 

L-E!tioA iz 	 z,,oz.vicc: of 

(v.cz..tion 	 ..an.a of: valiey 

pr:x.Inss T;;-,= 	 cvnttad 

parti.as in the iniial 	.1..sultir,r7 in a jIldeat in 

23.,:or 

 

oz ..lefendants 	 plaf,ntiff' action. 

on4-iff 6.1 1 not aoua/ pl..:co,-Icnt to 	73 :;-,ut olactzi 

ift3taai:1 to fila a 	 soo 	to ;lava. anoner 

eo=t of aria : in tho 	 oZ en 

2.7.;:ellate tribunal at cvs=la 

pn the 	 the :7=a :7artieo anc7 

tho 	 r.anyczfl.]2a7 

t%:A.b 	 whi:.ther 

	

1,1c357 	 t'Ao court  

tLe 	 is 

• and j,7 t* 	 on M1'.r 17, 	It is 

not 1:x., 

hio 	 to 	 thr.f 

on7 	 LnCL be fac 
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issue again. 

Alternatively, should this Eonorable Court conclude 

ttat plaintiff can dismiss his action despite the nrevious 

history thereof and desnite the clear legal implications of 

what is taking Place, then at thct very least, be should not 

be permitted to do so at defondants' a%pense. Under Rule 

41(e)(2) the court h7a the right to dismiss an action 'vupon 

such terns and conditions az the court dear:s proper'. 

Accordinoly, the court is urrjed to consider the expense to 

which defendants have boon ey_posad by the proceedint.zo thus 

tar and if plaintiff persists in his desire to disniss 

out prejudice and if the court is inclined to grant pleintiff7s 

:rction, then plaintiff 	uid he caused to bear the 4w:cnoes 

involved therein an incurred by defendants. 

In the ease of :::Icelhr::Lt v. Toll 	ioweli Conpany 

29S F. 2d. 4ao (Ise2), the initial suit brouTrat in a Circuit 

Court in the City of 54c.. Louis wan -coved to the United 

States District Court and su'osenentiv, the plaintiff vclni- 

OCI thc action. 7:so days prior to the 

the plaintiff filed a :second action in the Circuit Court of 

the City of St. Louis. Thereaftc,.r this second action was 

ranovec and thereafter plaintiff dismissed the suit. Dismissal 

of the second case was medo prior to the District Cou-6's 

rulinc: on defend,ant's -;otien to dis:Diss on jurisdictional 

.:rcy.Inds and insufficiency of serviOe of process. A t:hirf suit 

was fild throuci ncuco,.:n2., no e,:tor.:pt 'or.ting .ado to .iitl:- 

;azw:7 Vac: disrAssal 	 action and to reinstate it. 

:efendant eqain roovod to the reeeral Court. "he court 

;cwad the 	of h 	e woll as the two divxdssal 

a:.fcc:ntion c 	inth i the rule, the court holdt 

Prouueer 'o 	-- L:tat:7:the7.x.of7.of.; of 
nulQ 41 in 5 	 Y,ractice, (2d 
f 41.02, p. 7f;?. 
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:he purpose of the first sentence of Rule 
41(a)(1) is to facilitate the voluntary 
dievissal of an action, but safeguard abuf.c 
of the riqht by 1inritint7 its application to 

.TAs to the purpose of the two disnissal exception, 
he states at 5 41-04, Dp. 1014-1015: 

v* 	The principle *2 that eYoption is 
found insc.:Le statutes, an,la was applied in 
law actions by the federal courts under the 
Conformitv Act. The oaae with which a volun- 
tary dish-dasel 	securcza in the early stae 
of an action ur.:?:ar 	41(a)(1) redo this 
provision practically necessary to prevent an 
unreasonable use of Oisissel.' 

• 

Kad the olaintiff prochceed in the acconei suit 
under (a) (2), the co...rt, if it thouy;:t plaintitf 
should have ber ellowcf:' to 	without 
prejudice, wouLl have ;-r.E.ntce dimPissel vnon ouch 
to=s and cone.4 t:;on.-:, 	it thout proper- The 
court 11i,.--:f.th.-

• 

:_bazf ,..ternenthe e:mense 
to 

	

41.06, p. 1025. 	.;ant lw.f.st 'neva :,een put 
to sabstantiel .c.,17cnoc.1 in the first suit an6 
very arobnly inc.-erre:: a creatizr e:Tensc in the 
secon,:l 	Yei riot Co=t, in 7.,7,ssinf, on 
a notion for din2lIscal of the second suit without 
projui:Liee, 	 ta7.:n into cousie.eration 
in (irinq 	

, 
the 

▪  

te=a end conditions, the ratter of 
reinbuzserent to the do:Zen:lent for the defendant's 
forced expendit,Jr(2s in the too stats.' (:.717,-)haeis 
sunplieC). 

in the case of .7er:!,can C;Tenanri.3.,Sopany v. chan 

317 T. 2. 25 (LISPZ3), ar?psIlant, the defendant below, 

;ht review of the trial 6=t's orEor 	tho te=a 

• conOitions of dieb of a ne,-,a4 c:A:nc.,- actien.Whic 

hoinc,!. that a voluntary eaeTtissal by 2.T.(27 of court eftom 

en initial voluntary disrissel of the asre suit by :cticc 

	

not barthe Y:ilinr; of a third ait, the 	cotrtis 

.:.:T.-=(7 of e::penos nn d atto.cy's feon wriF, uphold.. The count 

it;  no 	e.17. 

the c ac 	 ae occurrence 	in and 
oc• 
to 	eP.217:. once ••••••"? -t.   • - 	 „ 	. . . 	_ 

ivto 
of the ha-jab court, as 41.f.a) 

szIn, as 

it 
. 	".. 	 7.'"" 	 ""••• 	 -•• 
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attoinv's f-zr, but ho also 6:07,ed. it proper that 
!:5e 111O O to .brin yet a2lothcr stit 

upon 	such poymtnt.'phoi sunplio$.) 

C4.- CLUS:OVin: 

On the basis o tho ftrDaing xothorities, it ic 

resnactully au1::7.1.tte that p2einti.i.:f should not :c-a. 

to di.TzIss withont pra5u6icc the action now ron6in,:4. Tt is 

withint 	 to 

plc:intifVs 	 Itwou'e c.car tha'-.it i 4a4n,a 1,-  

iatention to -7:.1'rely fila aeotor suit S',cr tho avown:1 nurr3eao 

C 	a defect which o;a'a L.c o ce,ily cur c0 in the pz.o- 

cUe rpranently T,e;1/5ir!. as 's( the 	 ne:7 a-alt. 

of o'tay 	1.71  isr 	judioata as to thn 

issues hore presontef. a7z6 ::inc-s that jn,:lnt shou1■2 hyrn 

c:ffact by both 	 Courto, no tasful 

win. be sargea by not a,ajuCictin,:j that gazu,-- in the r-,sen-

proceodint;;. 

This case is ;a0t in ano1y 	off the proc=:inc 

ut rather has been etqnsivlv 	 the 	.o2. isztes 

have 	 PlzrLtiff sh:ouIti not, with 

cor,71ctc Sumunit7r, ba nor::ittad to continue the liti7atio.a 

LI% the 7,Zace of a orio 	 jxcnt ),17 

cl;irrant Iiti7Z4tion 	proceinithafitional lizi7ation 

• tou bearinc:f tho cor.t 	 o t110 

• tLy panUn,.;. acuon:Ungly,t i respoctItlly 

• niN 7Zonoral-- 	j:ourt 

	

 itc.0 	r 	 otIe. cw:t 

:/lintiff for coat:: 	 :1:::eurra4 by it in 

• ::sfonso ca:2' 	 .1.a3ntiff eau sal::s to 

n 'LUCA": 

1(JCr: 	 o'f 
'Letiiana 71-A.12 

....tt,:arnc,ys for C. aA,a1 
n:7)11 7-:.;:na.i3hin 



L. 

1.1,115 ,  

C  

hOrebv cortily that a copy o the above an6 foro- 

r,oin;T :ranel= of av,thoritLet 	 w,arveel on Nesto:7 

rsr. 	 C- Ear!:o.'4-, III, :Esq., Ccur.1 

1;ocord for rlaintiff, by Colivift,j na= by hand to tj::cir 

037fioc, 	Gravier 	 C)rloans, Louisiana. 

Cz..ltnnn, to 	in; J-2,1y 	1 	196U. 


