
A
4 	

S
u

n
d

a%
 J

u
ly

 3
0
,

1972 
T

H
E

 W
A

S
H

IN
G

T
O

N
. P

O
S

T
 



By John P. MacKenzie 
Washington Post Staff Writer 

WINNE PLACE of justice is a hal-
1 to4ed place, and therefore, not 

only the Bench. but the foot pace and 
precincts and purpose thereof ought to 
be preserved without scandal and tier- - 
ruption." 

These words by Francis Bacon are li • 
-the preamble of the current Canons of 
Judicial Ethics, first published by the 
American Bar Association 48 years 
ago. Nobody quite knows why the 

:words are there or why Bacon's words 
especially were chosen to grace -the 
(canons. Bacon, to be sure, had been 
the highest judicial ' officer of England, 
init he also was impeached for taking 
bribes and served time in the Tower of 
London. 

One thing is certain, however: the 
new, updated, 1972 version of the 
ABA's Code of Judicial Conduct will 
contain no such hiller. Gone with 
'Baton will be excerpts from Deuteron-
mny and a fragment of the Magna 
eltarta. 

The new code, according to the row 
of California's retired state chief jus-
tice, Roger J. Traynor, who is chair-
man of the ABA drafting committee, 
Will have none of the "pious plati-
tudes" that helped prevent the 1924 
ethical canons from being a practical 
and effective guide for judicial behav-
ior. 

Whether the new code meets that 
test is a question for the ABA's own 
parliament, the House of Delegates, 
which will he asked to adopt it' at the 
association's annual convention next 
Month in San Francisco. There is little 
doubt that the answer will be yes, but 
there is room for doubt that the code 
will satisfy heightened demands for a 
judiciary that is free from impropriety 
or the-appearance of impropriety. 

In the direction of reform, the new 
code would create these new restric-
tions on state and federal judges: 

• A duty to stay out of off-the-bench 
business enterprises, including such 
law practice as trusteeships. Protests 
that many judgeships pay too poorly to 
support life are met with the code's 
dictum that it "may cause temporary 
hardship - . . The remedy, however, is 
to secure adequate judicial salaries." 

*A duty to file annual public reports 
of income for non-judicial services. 

• A duty to disqualify himself from 
a case in which he has any financial 
interest, "however small," down to one 
share of stock. In addition, the judge 
is duty-bound to "inform himself about 
his own investments and take steps to 
minimize the number of times he must 
step out of a ease. 

Under the 1924 canons a judge was 
tOichthat he should "not enter into such 
Pri*ate 'business . . . as would justify 
. . . luspicion" that he was using his 
office to promote his persOnal business 
enterprises. As interpreted, judges 
were considered free to decide for 
themselves whether_to serve as paid 
hank or corporation officers or diree-
tors, and many judges decided in their 
own favor. Indeed, it is not completely 
certain that all federal judges have 
stopped this kind of moonlighting de-
spite a 1963 resolution by the Judicial 
Conference of the United States calling 
upon them to do so. 

The public filing requirement would 
be a sharp break with tradition but it 
would be considerably milder in its 
impact than reforms adopted in 1969 at 
the urgent request of retired Chief 
Justice Earl Warren. Under rules that 
were suspended indefinitely after War-
ren E. Burger replaced Warren, every 
federal judge would have had to file,- 
confidentially within the judiciary 
rather than publicly—annual reiris. 
of all outside income, including i 	sit- 
ments. 

The old canons called for disqualifi-
cation whenever a judge's "personal 
interests are involved," in a case and 
forbade "personal investments in en-
terprises which are apt to be involved 
in litigation in the, court." A federal 
judge or Supreme Court justice by law 
must distil/110y himself "in any case 
in whit+ he has • substantial interest"  
and for-other reasons. The old canons, 
sometimes dismissed as too "vague," 
actually were quite tough oath* Para 

in contrast to the federal law, which 
appeared to leave room for ease-by-
case judgment. The new code draws, a 
clear line at "one share of stock" and.  
Congress will consider later whether 
to follow that principle. 

One test of the code's adequacy 
would be a measure of its potential im- 
pact on the recent ethical controver- 
sies which have brought anguish to the 
judiciary and the nation and which 
still divide lawyers and laymen as to 
their merits. Would the Abe Fortes af-
fair have turned out diferently? Would 
the confirmation fight over the nomi-
nee to succeed him, Clement F. Hayn-
sworth Jr., have been settled with 
wider satisfaction? What of the flap 
over Justice William 0. Douglas and 
the embarrassments suffered in the 
lower federal courts, both recently and 
in the more distant past? 

The downfall of Justice Fortas began 
in the -election-year politics of 1968 
when a cantankerous Senate denied 
lame-duck President Lyndon Johnson 
the prerogative of elevating his 'trusted 
friend of the post of Chief Justice. But 
Fortes lost many critical votes on basi-
cally ethical grounds, such as off-the-
bench participation in White House 
war and riot councils and his accept-
ance of a $15,000 fee for conducting a 
series of American University law sem-
inars. 

It is doubtful that any canon of judi-
cial conduct, old or new, Could have 
put a wedge between the justice and 
the President. Fortas maintained to 
the end that he never discussed a 
pending case with Mr. Johnson and 
considered it his patriotic duty to as-
sist the troubled chief executive when 
the issues were great and the tensions 
enormous. The new code sounds a 
theme of avoiding "the appearance" of 
impropriety as well as actual fault, but 
so does the 1924 version. 

Teaching Encouraged 

AS FOR THE lecture fee, the code 
 encourages judges to teach law, al-

though more modest compensation 
clearly is contemplated. Perhaps the 
knowledge that future disclosure of 
the income was expected would have 
deterred Fortas and saved him the 
costly, unexpected disclosure by his 
Senate enemies. 

The same might be said for the con-
tract which forced his resignation in 
May, 1969: the arrangement with the 
family foundation of convicted stock 
dealer Louis Wolfson to pay, in ex• 
change foi research on social justice, a 
$20,000 fee annually for life and to his 
wife after his death. 

Fortas maintained that he had done 
nothing wrong but he quit the bench 
the only Supreme Court member 
ever to do so under fire—when the 
questioning was hottest. An ABA com-
mittee, using only Fortas' published 
version of the Wolfson deal and citing 
eight of the old canons, declared that 
the"  justice's conduct "was clearly con-
trary to the canons of judicial ehtics, 
even if he did not and never intended 
to intercede or take part in any legal, 
administrative or judicial matters af-
fecting Mr. Wolfson." The cited can-
ons related mostly to the "appearance" 
of rectitude and the committee itself 



received low marks for failing to spell 
out specifically where Fortas had gone 
as 	. 

The new canon—even assuming it 
was deemed applicable to Supreme 
Coed justices or followed by them vol-
untarily—would not compel exposure 
of the provision for lifetime support of _ 
a judge's widow, because that would 
not be current income to the judge. 

the Haynsworth, the chief judge of the 
4th U.S. Circuit Court of Appeals, was 
nominated in August, 1969, for the seat 
left vacant by Fortes. His rejection in 
November by a Senate vote of 5545 
was the result of combined efforleby 
civil rights groups, which labeled 
Haynsworth a symbol of Nixon admin-
istration "Southern strategy" because 

_01 -votes inzaue...xelgibusaanauldeP 
ganized labor, which pressed an ethii. 
claim that Haynsworth sat improperly 
in the key union dispute of the decade 
in his mid-South crcuit. While delude 
raged over the celebrated Darlington 
Mills textile workers case, critics tin-. 
covered at least one instance in which 
the judge decided a case while holding 
$16,000 worth of stock in one of the 
firms involved. Haynsworth admitted a 
personal lapse, under existing stand-
ards, though he and his suppoerters 
questioned its seriousness. 

Prohibited Job 

BY HINDSIGHT, the 1972 code Would 
 have saved a lot of grief for Hayns-

worth. It would have forbidden his 
acting as a director of a vending ma-
chine company whose dealings with 
non-union textile mills provoked or-
ganized labor's severest charges ,cif 
conflict-of-interest. It would not 4ave 
forced him to report his earnings as a 
one-seventh owner of the South Caro-
lina vending firm, however. Such a dis-
closure might have produced an ear-
lier showdown on the judge's qualifica-
tions to sit. On that question, the new 
canons would not specifically disqual-
ify the judge, since his holdings did 
not include Darlington or its corporate 
parent, the Deering Milliken Co. Ref-
erence to "appearances," however, 
might have counseled against sitting in 
the case and against ownership of 500 
shares of the J. P. Stevens textile com-
pany, which had labor troubles similar_ 
to Darlington's. 

As to investment policy generally, 
the new canons will require every 
judge to "inform himself" about his 
stock portfolio. Haynsworth drove his 
Justice Department sponsors frantic 
by his inability to provide a quick, 
clear accounting of his market transac-
tions. Days of delay abetted critics by 
enhancing an atmosphere of evasion. 

Still more travail might have been 
avoided, however, if the rules for 
judges' had insisted on disclosure of in-
vestment activity and income. That 
might have deterred Haynsworth from 
having such an active pattern of stock 
dealings. 

me auty to -inform mmseir rules 
out for judges a solution to Hayns-
worth's problems which the nominee 
volunteered at the eleventh hour in join 
Senate struggle: songfkinCladjilind_ 
trust in which investment decisions • 
are made by an independent agent .paid 
insulated from the judge's knowledge. 
Drafters of the new code rejected such 
an idea—as Haynsworth apparently 
did also after his defeat—without ex-
planation. 

Good Service 

ACCORDING TO Haynsworth's op-
ponents, the 1924 canon served• 

well in helping the Senate judge his 
conduct. In directing judges to avoid 
investments in compapies likely to 
have litigation in their courts, for ex-

' ample, the canons were more restric-
tive than the 1948 federal law on the 
subject, which calls for disqualifica-
tion when a judge has a "substantial 
interest" in a case. The nominee's sup-
porters, including William. H. Rehn-
qnist, then assistant attorney general 
and now a Supreme Court justice, 
founded their case on the statute's 
ambiguities. At his own confirmation 
hearing last November, Rehnquist ac-
knowledged that the < Senate's vote 
against Haynsworth probably indica-
ted that even under the law on the 
books, judges should henceforth "try 
to follow that that sort of stricter 
standard that I think the Senate, by its 
vote, indicated should prevail." 

Still more difficult to assess is the 
impact of the new code--or any code 
—on the non-judicial conduct of Jus-
tice Douglas. 

Douglas at present is voluntarily re-
porting extensive earnings from his 
"outside" writings. Under the proposed 
code, if he were still serving as presi-
dent of the private Parvin Foundation 
he would be reporting his $12,000 an-
nual salary. Critics would criticize and 
the fiercely independent Douglas 
would remain at least outwardly aloof. 
The canons decree that a judge's out-
side 

 
 activities must not interfere with 

primary judicial business, but bouglas 
always leads the court in prompt han-
dling of his personal Workload. 

.$ for the foundation and its repute- 



tion, the institution performed un-
doubted worthy functions including 

the promotion of international under-

standing through person-to-person en-

counters and student exchanges. The 

chief criticism was that the founda-

tion's income and the background of 

its principal benefactor had ill-defined 

but unsavory links to figures identi-

fied with organized crime. Douglas 

Vent many of his 10 years with the 

foundation/trying to persuade Los An-

geles businessman Albert Parvin to di- 

vorce himself and his 
foundation,  

casino 

investments from the foundation, ac- 

cording to the record of the House Ju-

dietary subcommittee's 1970 impeach-, 

went investigition. But in short, the 

complaints against Douglas would be 

roughly the same under old or new 
Standtrds. 

Scandal and controversy also 

plagued members of the 5th U.S. Cir-

cuit Court of Appeals in recent years 

as. judges admitted holding thousands 

or d011ars worth of stock, personally or 

in trust; in oil and gas companies 

whose cases frequently came before 

them. The new canons would forbid 

the trusteeships, at least for pay, but 

amazingly the stricture would apply 

kepyto future judges, not sitting ones, 
t that every judge would have to 

report the income from service as a 
The personal stockholdings 

,Ewintld be the judge's "own business" 

and lawyers would be unaware if there 

were an undisclosed source of disquali-

fication. 

"Duty to Sit" 

UNDER 
THE proposed final draft 

U of the code,, a judge who' is dis-
qualified may obtain a waiver from 

both sides after disclosing the basis for 

disqualification if "independently of 

the judge's participation, all agree in 

writipg that the judge's relationship is 
immaterial or that his financial inter-

est is insubstantial." The code says this 

Procedure "is designed to minimize the 

chance that a party or lawyer will feel 

ederced into an agreement," but the 

/Waiver procedure can't even commence 

Unless the judge somehow communi= 

eates that he is willing to preside and 
deem‘ himself fit to do so. 

Missing from the code by design—
and happily, according to some ethics 

experts—is any concept of a judge's 
supposed "duty to sit" in borderline 

cases. Instead the reigning principle 

is the "appearance" of impropriety, 

which may dictate sitting out a doubt-
ful case. 

Also conspicuously omitted is any 

obligation to disclose personal debt. 

According to Joseph Borkin, author of 

a noted study called "The Corrupt 

Judge," a debt provision might have 

curbed the venality of Judge Martin T. 

Manton, the only federal judge to 

serve a prison sentence for corruption 

on the bench. A member of the 2nd U.S. 

Circuit Court of Appeals, Manton, who 

was heavily in debt and accused of tak-

ing bribes, resigned in 1939 to avoid im-

peachment. (Eight other federal judges 

have been impeached, and four, includ-

ing Supreme Court Justice Samuel 

Chase in 1804, were acquitted.) Man-

ton's argument that he disregarded 'ate 

bribe each time he actually decided a 

ease and considered only the merits, 

was ruled no defense by a unanimous 

Supreme Court in 1940, just as the 

House of Lords ignored Francis Ba-

chu's plea in 1621 that he took bribes 

impartially—from both sides—and , 

thus freed himself to treat the parties 

evenhandedly. 
Indebtedness, says Borkin, "is the 

prime source of judicial corruption" 

and bankruptcy proceedings the most 

fertile breeding ground. "A judge who 

is deeply in debt is a judge headed for 

trouble," he says. 

Financial Privacy 
rrtHE CODE dismisses this kind of 

criticism the same way it treats 

suggestions for disclosure of in-

vestment income: "A judge has the 

rights of an ordinary citizen, including 

the right to privacy of his financial af-

fairs, except to the extent that limita-

tions thereon are required to safe-

guard the proper performance of his 

duties. Owning and receiving income 

from investments do not as such affect 

the performance of a judge's duties." 
Under the canons, a judge may ac-

cept a loan "from a lending institution 

in its regular course of business on the 

same terms generally available to per-
sons who are not judges." Says Sorkin: 

"That's a little silly. Everybody knows 

that judges get the prime rate." 
Inadequate though some may deem 

the code, there was a time when the 

very idea of a code of conduct de-
stgasit for judges and set by lawyers 

was out of the question. 
The ABA first published its Canons 

Of Professional Ethics, a set of rules by 

lawyert to regulate lawyers, in 1908. 
For more than a decade after that 

there were only scattered attempts to 

perform the same function for the ju-
diciary. Resolutions were adopted and 

forgotten because, according to Susan 
A. Henderson, a research assistant for 



the American Judicature Society: 
"Many felt such canons were unneces-
sary, that the real issue was judicial 
competency, rather than honesty. Oth-
ers believed it was not the proper role 
of the bar, but of judges themselves, to 
imppse standards on'the judiciary.' •' 

 event that triggered a clisoge 
was an outgrowth of, baseball's 
"Black Sox" scandal involving the 
1919 World Series. Desperate to re-
store national confidence in the game, 
after disclosures that members of the 
Chicago White Sox had accepted 
bribes to throw the series to the Cin-
cinnati Reds, organized baseball hired 
Kenesaw Mountain Landis, the fiery 
judge of the U.S. District Court in Chi-
cago, as its commissioner. 

Landis, who had gained national 
prominence when he fined Standard 
Oil of Indiana $29 million for illegal 
rebates and who had presided over 
World War I 'subversion trials, shook 
the pillars of the Chicago bar once 
more by serving simultaneously as fed-
eral judge and baseball czar. He 
agreed to compensation of $50,000-
$42,500 from baseball and $7,500 from 
the federal treasury. One of the shaken 
pillars was John M. Harlan of Chicago, 
son of one Supreme Court justice and 
father of another. While some in Con-
gress pressed for Landis's impeach-
ment, Harlan and oth*s rose to the 
floor of the ABA's convention and 
said: 

"Now, I wish to say right here and 
now that the American Bar Associa-
tion, if we are to have any esprit de 
corps as an association, if professional 
honor and dignity means anything, 
ought to tell the American public 
whether we countenance such an act." 

The association then resolved that 
Judge Landis's conduct "meets with 
our unqualified condemnation, as con-
duct unworthy of the office of judge, 
derogatory to the dignity of the Bench, 
and undermining public confidence in 
the independence of the judiciary." 

Landis, however, was nothing if not 
independent. He proclaimed that he 
would nit run from a fight or resign 
under fire. He waited one year, after 
the impeachment drive had petered 
out, to quit the bench and become 
full-time monarch of baseball. 

Change in Mood 
THE EPISO6E changed the mead 
I of the organized bar. Leaders 
lusted off old resolutions and ap-
pointed a committee headed by Chief 
Justice William Howard Taft to draw 
up judicial canons. 

Taft, who had been President of the 
United States and 'president of the 
American Bar Association, was a logi-
cal man for the job, although the 1972 
code might frown on outside activities 
of such scope. Ironically, the chief jus-
tice suffered some ethical embarrass-
ment in his own right in 1922 when the 
Hearst newspapers bannered a story 
that he was receiving, a $10,000 annuity 
from the Carnegie Corp. Steel baron 
Andrew Carnegie had willed the 
money to Taft, from the interest on 
U.S. Steel mortgage bonds, for use dur-
ing his lifetime and for his widow 
thereafter. 

Biographer Alpheus Thomas Mason 
' reports that "The press rallied 

strongly to the Chief Justice's support: 
Much gratified, he Observed 'that no 
other newspapers took any part in the 
attack, and those which have spoken 
have noted its injoillisa: 

Nevertheless Taft assigned the annu-
ity to Yale University, telling its presi-
dent, "I am profoundly concerned that 
the usefulness and influence of the 
court should not *lessened on this 
account." 

There were 34 Taft canons. In 1937 
the bar added Cahon 35, banning news 
photography in courtrooms, and Canon 
36, enjoining judges to conduct pro-
ceedings "so as to reflet the import-
ance and seriousness o the inquiry to 
ascertain the truth.!' In the minds of 
many, the canons were ripe for revi-
sion in 1969, when the ABA was com-
pleting work on a new version of the 
1900 professional code. ABA president 
Bernard G. Segal, who had been call-
ing for a redrafting job for a decade, 
appointed the Traynor committee to 
perform the overhaul. The revision 
was, not prompted by the resignation 
of Fortos from the Supreme Court, but 
that episode, comine after a' year of 
turmoil over his aborted nomination 
for chief justice and charges of impro-
priety against Justice Douglas, gave 
the effort an added push. 

Oddly, the ABA's reform effort was 
the main reason given for the abrupt 
halt in implementing the rules which 
Chief Justice Warren had obtained 
through the U.S. Judicial Conference, 
which governs the administrative af-
fairfi of the federal judiciary. In Octo-
ber, 1969, the conference voted to sus-
pend the Warren rules, which would 
have required income reporting begin-
ning May, 1970, to await the product of 
the association's committee. 



Ethics "Hard-Limn" 
DI/1HW THAT vote was a reaction. 

anio 	t LP to the Warren rules 	anUng to,  a revolt among some ranking federal-judges, who claimed the rules were en-acted in haste and panic. Without dit-redly challenging Warren,- the new-,  chief justice , recognized the reaction. by declarini publicly that he hoped;  judges would not overreact, become, monks or otherwise retreat from pub.,  lie life. 
To monitor the system in "the year or so" contemplated for preparing the... ABA code—although few expected*, such rapid results—Burger appointed,, an interim ethical advisory panel of re";,, spected judges, headed by retire", Chief Judge Elbert P. Tuttle of the 5t414, U.S. Circuit Court of Appeals. Another member of the committee was Judge Harry A. Blackmun of the 8th Circuits  whose appointment was a measure of' Burger's high regard for the future justice. Tuttle and Blackmun and otii=" ers on the committee.-derisivelY called the "Dear Abby Committee" by' some disgruntled judges—were knolitr to be "hard-liners" on ethics, commit: ted to strict standards against exterf:" sive judicial moonlighting and serupe' lout regard for, disqualification prinabo',  1'4 pies. 

The committee issued advisory ophr ions to judges seeking guidance. Tt%. gether with a coMmittee headed b," Circnit Judge Edward A. Tamin of the-District of Columbia, the Tuttle grottp Is preparing a drive to strengthen fife code if the ABA's proposals at adopted this summer. Still, the starto ing point for federal judicial rules wilt, be the ABA's code, a fact which mark another extraordinary deference chr public bodies to a private group. 
The prestige of the ABA committee- it one reason that its recommendationer, seem certain of bar approval. Traynor,. the chairman, is one of America's most respected judges, perhaps the most re:- spected state judge in the nation. The!' vice chairman is Whitney North Se,37.-' mour Sr. of New York, a former ABA president and long a leader of the bar.: The U.S. Supreme Court is repre-sented by Associate Justice Potter' Stewart, who is popular among yers. 
Other prominent lawyers and judges, known either nationally or within the organized bar, round out the 14-member committee. Some of the,  committee members continue to expect= fire, not from those who consider the= code too "soft," but from those whir complain of fresh hardships for a be-leaguered judiciary. 
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Judge Roger J. Traynor heads the ABA's drafting committee. 



Judge gaxesaw Mountain Landis: his detion shook the bar. 


