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S
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 stig

m
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T
w

o issues dom
inated the long and unpleasant con-

troversy over th
e n

om
in

ation
 of Ju

d
ge C

lem
en

t 
H

aynsw
orth to the Suprem

e C
ourt. O

ne w
as his per-

son
al ch

aracter an
d

 q
u

alification
s—

an
d

 at b
est h

e 
appears a lackluster choice. T

he other, though it did 
n

ot loom
 so large in

 th
e S

en
ate d

eb
ate, h

ad
 a lot to 

d
o w

ith
 h

ow
 op

in
ion

 ab
ou

t h
im

 origin
ally d

ivid
ed

. 
T

his w
as the fact that he is a Southerner. 

O
pponents saw

 in H
ay nsw

orth's choice the w
ork-

ings of the N
ixon adm

inistration's "Southern strat-
egy,"

 an
d

 th
e W

h
ite H

ou
se n

ever really effectively 
rebutted the,accusat404. T

bis R
ua tegy is, of course, 

the politically natural one of attem
pting to w

in votes 
for th

e R
ep

u
b

lican
 p

arty b
elow

 th
e M

ason
-D

ixon
 

line, and the objections it evokes from
 som

e liberals 
seem

 a curious turnabout from
 their perennial com

-
p

lain
t ab

ou
t th

e ab
sen

ce of a tw
o-p

arty system
 in

 
the South. T

rue enough, there are grounds for ques-
tion

in
g oth

er A
d

m
in

istration
 tactics th

at are seem
-

ingly designed to w
in votes from

 G
overnor W

allace's 
cam

p
 su

ch
 as th

e A
d

m
in

istration
's attem

p
t to d

e-
lay d

esegregatin
g p

u
b

lic sch
ool system

s in
 M

issis-
sip

p
i. B

u
t if certain

 asp
ects of N

ixon
's "

S
ou

th
-

ern
 strategy"

 are q
u

estion
ab

le, so is a p
h

en
om

e- 

n
on

 th
at m

igh
t b

e called
 th

e "
S

ou
th

ern
 stigm

a."
 

T
he stigm

a w
ould in effect im

ply, as a num
ber of 

ilayn
sw

orth
's critics ou

tsid
e C

on
gress h

ave, th
at 

b
ecau

se h
e is a w

h
ite, A

n
glo-S

axon
 E

stab
lish

m
en

t 
Southerner, H

aynsw
orth could not possibly be a fair 

judge in, say, civil rights cases. T
his theory ignores, 

for on
e th

in
g, th

e w
ay th

at th
e aw

esom
e resp

on
-

sibility of the court often enlarges the vision of m
en 

w
h

o w
ere on

ce d
ogm

atic an
d

 section
al in

 ou
tlook

. 
Such conversions are not autom

atically to be count-
ed on of course. B

ut how
ever narrow

 Judge H
ayns-

w
orth

 m
ay h

ave sh
ow

n
 h

im
self in

 cases in
volvin

g 
civil righ

ts, h
is d

eb
ilities alm

ost seem
 p

etty com
-

pared w
ith those that A

labam
a's Justice H

ugo B
lack 

b
egan

 w
ith

. B
lack

, at 83 th
e on

ly S
ou

th
ern

er on
 

the C
ourt, w

as an ex-m
em

ber of the K
u K

lux K
lan 

w
ho had virtually po judicial background w

hen he 
w

as elevated
 from

-p
olitics to th

e S
u

p
rem

e C
ou

rt' 
—

an
d

 b
ecam

e th
e C

ou
rt's m

ost d
istin

gu
ish

ed
 lib

-
eral jurist. 

A
 w

ider issue has to do w
ith the notion of w

heth-
er there should be "reserved seats" on the Suprem

e 
C

ourt. B
efore he nom

inated H
aynsw

orth to the seat 
previously occupied by A

be F
ortas, and earlier held 

by Justices B
randeis and C

ardozo, F
rankfurter and 

G
old

b
erg, th

e P
resid

en
t said

 h
e w

an
ted

 to en
d

 th
e 



	"I'm
 Y

o
u

r N
e

w
 P

ro
g

ra
m

" 	 

tradition of having a fixed "Jew
ish seat" or "C

ath-
olic seat" nn the C

ourt. O
n the sam

e grounds the ar-
g

u
m

en
t m

ig
h

t b
e m

ad
e th

at th
ere sh

o
u

ld
 n

o
t b

e a 
S

outhern seat on the C
ourt. S

ince vacancies on the 
bench usually occur one by one, the requirem

ent of 
a reserved seat could very w

ell low
er the quality of 

C
ourt appointm

ents by excluding the best qualified 
jurists available. 

T
here is som

ething strongly attractive about the 
ideal of a high court in w

hich as m
any as possible of 

the nation's diverse social and geographic voices are 
heard, and none is excluded. A

 m
ore pragm

atic con-
sideration is that at som

e particular m
om

ents in his-
to

ry
, th

e b
est in

terest o
f b

o
th

 th
e C

o
u

rt an
d

 th
e 

nation can be served by the appointm
ent of a qual-

ified Justice from
 som

e particular section or group, 
particularly if he represents a segm

ent of society that 
has not been sufficiently represented. T

his w
as a val-

id consideration in the appointm
ent of the first Jew

-
ish

 an
d

 th
e first C

ath
o

lic S
u

p
rem

e C
o

u
rt Ju

stices, 
an

d
 in

 th
e m

o
re recen

t ap
p
o
in

tm
en

t o
f T

h
u
rg

o
o
d
 

M
arshall as the first N

egro Justice. (W
hich does not, 

of course, m
ean that there now

 should be a "N
egro 

seat" in
 p

erp
etu

ity
 an

y
 m

o
re th

an
 th

ere sh
o
u
ld

 b
e 

a Jew
ish or C

atholic one.) 
A

 pragm
atic case can also be m

ade for a S
outh-

ern appointm
ent at this tim

e. T
he struggle of black 

A
m

ericans for full equality w
ill continue to be a dom

-
in

an
t item

 o
f th

e S
u

p
rem

e C
o

u
rt's d

o
ck

et, an
d

 it 
w

ould seem
 politically unhealthy to have no S

outh-
ern

er o
n
 th

e C
o
u
rt at a tim

e w
h
en

 m
an

y
 o

f its 
m

ajo
r d

ecisio
n
s—

h
o
w

ev
er n

o
b
le o

r n
ecessary

 in
 

them
selves—

are alienating w
hite S

outherners from
 

th
e S

u
p

rem
e C

o
u

rt as an
 in

stitu
tio

n
. A

t b
est, o

f 
co

u
rse, a S

o
u
th

ern
 Ju

stice d
isp

lay
in

g
 h

ig
h
 q

u
al-

ities o
f h

eart an
d

 in
tellect co

u
ld

 en
h

an
ce m

an
y

 d
i-

m
ensions of the C

ourt's deliberations. 


