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Mr, Mark Lynch 5/20/85
122 laryland 4ve., NE
Washington, D.C. 20002

Dear ]‘i&ﬁt,

Thanky you very much for the forthrightness of your letter of the 1tghwhich,
despite Express Mail use, did not reach me until about 10:30 this /a.m. I:td you get
a copy of the receipt I believe you'll be entitled to a refund because by regular
first-chass mail it should have reached me not liter than the 18th, & take it that
your use of this means indicates a need for speed so I'1l respond as rapidly as I
can and will try to get sowething, perhaps not all, in tonight's mail by taking it
inte the post office. I may not able to respond in full before then because of
things here. But I'll try,. :

First, there is no recal disagmeement between us. There is but one thing on
which I would like you to consider a different interpretation than you give. It is
of less immediacy so I'll get to it laters

The messing up of tlis case is much worse than you perceive. I indicated onk¥
part of it earlier when I, told you that Jim had: agreed that I'd prepare thosefuffi-
davits and then he woulddraw them all together in something he'd file. He never did
that, although I kept after him to, and that made e look very bude. But we did have
trior agreement on that, other tlmu’:fxis apgrecment to my wordingse

I think there is sonething worse in his affidavit, rather not in it, and it
is not really materiel whether it is his ideas or Hitchecock's. From Hitchcockds
first draft, his effort to try his case og‘ me, perhaps it is his, but Jim is no
baby and he knows better. He omits all but one of mx many objections, and I mean
entirely, and any reference to what I wanted to do which is precisely what you
say in the penultimate sentence on page one.

I'm sorry thut the strange kind of life I necessarily lead intrudes at this
point, but I'll return promptly, I hope with all I now have in mind still there.
I huve a neighbor of my age, who has othur and serious phusical limitations, who
saw me using my riding mower yesterday and he knows (le's a retired vet) I shouldn't
So he has offered to reswie doing what can be done without a pushmower if I
for him when he and his wife take a trip. I'll huve to stop and show hin the
pitfalls. (4nd even in spells of 10-15 minutes at a time I shouldn't reallff use
the mower. I'nm taking it up with the doctor Wednesday, but I've no help.)

It is phyag@ally impossible for m: to represent nyself beczause I cannot get
there in time and I eammot stend at the podium, It would alse be unwise before
Swith and as I said, I'm not lookin: forvard to any kind of naytyrdom.

But belore I stop, you are correct in believiny; that I do not want to put
it all on Jim, even though he and Hitcheock try to do this with me, It is as with
Shakespeare's sonmet, My kintress' Eyes Are Hothin: Dike the Sym. I continue to '
have the deepest regard for him as a person and I'm aware of his_ perhaps shortcomings
is the wrong word. le has soume psychological blocks, remains essentially the flower
boy of the early 60s and sinply cannot be an adversary in the adversary system.

When I resume I'll be going into what hap ened when he was up here. First, with the
passing of time I nay not recall all and may not fully recapturc the spirit of it,
and second, I did provide an affidavit on it, altiowsh my recollection of its
details is not elear. Yo did not ask for it but I belicve he filed it. ...

Youp arc correct re shifting responsibility, page 2 graf 2, inecluding with
resard to Ly reluctance. Pirst, I'1l abide by wour judgement and second, have I in
effect waived tlds in filin: the earlier affidavibt. Possibly a third point, can I b :‘Jfl,
at=eae clain priviloge amwl then myself go inte what really transpired, what he omits?



Parenthetically, I've not hewed fron him in a while, T thi:k not since I saw him
briefly a week ago Vednesday, when I was in DC for my regulaer surgical checkup.
He told me he was seeing Hitchcock but he did net tell me why.

With regard to yourpage 2, gaf 1, I agree that "he took it upon himself to
come up with answers to the interygbagtories..." instead of following my wishes,
I'41 explain that, because even then he did not use what he insisted upon having,
to which I reluctantly agreed. He did have what answers I'd have made if 1'd agreed
to make them which I didn't, o position trou uhich I'Ye never varied. For you to
fully understand this, and I')fé mentioned it in affidavits, the governent insisted
upon excess. Lt did not ask for gny reason to believe there vere other relevant
records or any documentation. It askni‘n} for "each and every" reason and dom.xmen‘t.
Yrom this I could not even think of gearing to what they demanded and if I provided

less than "each and Sy bvery" reason and document I would not have been in compliance

and would have been swearing falsely.

His representation of my position with regard to appropriateness is inconsistent
but is closer to actuality in the sentence that begins et the bottom of the first
pege of his draft affidavit. Yet as he quotes himself frou the transcript, last graf,
his page 4, he says that my position in this case is that discovery is not warranted
in any FOIA case. It is true that as a layman, from my reading of the dct I do not
believe that in placing the burden ‘of proof on the joverment the Congress envisioned
discovery against an FOLa ren_uester,"jl am not & lu.ver, am not familiar with the rules
and precedents, and my position it aml was that L. tlis case, for the reasons I gave
him and believe I rupeated in the affidavit, discovery is inappropriate.

He says, page 2, botton of 5., that I said that I had "adready provided all or
almost all the necessary data..." liy recollection is that in a1l instences I said and
he wpote on lis pad that I hadl provided all the inforuation and documentation of
vhich I was aware, There is, 1 think, a differecnce, and in this regard I do hope that
you can find an appropriate way to refer to what is stuted in my affidavit, that
my copies Till not less than two file drawe 's. (I provided four full file drawaes,
ong overstuffed entire file cabinet of JBK assassination investigation materisl and
without doubd morc than half is pertinent but I had to estimate because of their

¥ previously processed“ dodge, I think that this can also help him, but I'm sure it
can help me to indicate the considerable extent of what I had already provided,
acknowledgement of which by LaHaie himself I once called to your attention. And
the same volume on the King assassination investigation. I have both in separate
file1 cabinets separated frowm the other files.\?hen one co..siders my health, age and
finencial circumstances, I tihink this represents a simply enormous and for me costly
effort to be genuinely helpful to the def'endant.)

S50, my position was and is a) that under the eircumstances in this case any
such discovery wao inappropriate; b) that to the degree possible I had alrcady
provided all the material of which I had any knowledge; ¢) that the discovery
demanded was excessive, unnecessamy and intended as barassment when I had already
provided #ll I had and it had been ignored ( this meaning not only the appeals but
the affidavits, which aluost entirely remain ignored)s;d) that it was beyond my
physical capabilities, which I later explained in affidavits when he did nothing
substantial if anything on this point; e) and on this I believe I said it but I'm
now not 100 sure, it was physically and financially impossible for me to rexerox
two file dravers of material which I could not in any evernf carry up from my basement
to copy (and I'm sure that in the affidavits I gave details on this). I'm sure I wanted
him to argue that the discovery was not necessaary, I'm pretty sure I wanted him to
argue that when the enormous amount of inforuation I had provided was ignored I had
no reason to believe that refiling it would re.ult in anything else and that it was
not my responsibility to rcorganize their files after I had provided the material.



Perhaps there were other points and if I think of any I'll add them,

We had discussed this by phone and he knew my position and his purpose, as I

am sure I attested in his defense, was to talk me into sque kind of pro forma

- compliance, 4s I indicate above, I both opposed and fe A the potential consequences
of thid. However, without agreeing that I would sign it and saying that unless “
changed uy mind I wouldn't, I agreed for him to make notes of what I'd have said in
hia pro forma approach as he read each to me. Perhaps you and Hitchecock might want to
look at them. I've never seen them. He sat at my left, in the chair my wife usually
uses, and he wrote on his yellow pad, Hem may have abbreviated and omitted and may
even have misunderstood, but I am pretty sure you'll see that I maintained that I had
already done voluntarily all I could do under compulsion and that at my age, in my
health and under my financial limitations I just could not do any more. I'm pretty
sure that I also said that doing other than xmmmx rexeroxing what I had already
provided and they had to comply with their actual demands could easily take the
rest of the tiuwe I have on this earth, I have no index, I keep the records { as they
have known all along) precisely as I receive them, and even if I had a perfect
recall, which I do not, It would bm an iz’lterminabZe i’gf to retrieye aﬁi Xerox
"each and every" documentg in what was (isclosed ¢ :g\ 1ad aa\ll"estﬁy,l ind* how long would
it have taken to rerez?/ﬁ and thon search for what I'dyfreferred to that might not have
been attached? He knevw and my affidavits state that I ean stand only breffly, so
I cannot stand at a file cabinet and search tqb)u;_;h thousunds of pages of unindexed
FBI records that are not even in actual chronological ordere. He kmew, I remindedd him
and my effidavits also state that for years I've had no help and that I can carry
only a small volume of' records up she stairs to uy office because I must have at
least one hand on the handrail (sometines boty on both rails) and that some days I
cannot safely use the stairs at all. Host days 1 can safely risl only a couple of
trips, and he knew all of this and I wanted him to argue it.

I was outraged, I did regard the whole thing as indecent and I did ask him to
appeal iumediately, which is the course you refer to at the bottom of your first
page. He didn't Hid we argued about this over a period of time at least by phone,
perhaps in my letters which arc too voluminous to search now, and I finally asked him
pointedly, later, and he did. I recall quite clearly that as I had once before when he
said that Smith might not permit the appeal I wanted to make on the issues stated
above that I said then mandamus him. (He has little fuith in mandamus, from when I
wanted him to mandamus Green in the King case, despite my citation of Brown v.
School Bourg and my belief that a failed mandamus might in the end be a success.
It was some tiue Lebore I could get him to ask Smith to permit the appeals

So, it is not only what he pretonds, that I questioned the appropristeness of
discovery under FOIA, and he knows that very well, and it is not even his version,
to the best of my recollection, that I admitted havin: matoriel I had not provided
albeit had provided most, 4nd for your information, not for any use against him, I
am pretty confidenf pbout how I felt. Iirst, there were all the other things I'd wanted
to do for which he’_'/d not found time, what clearly would have becn very important
and would have cbviated the situation in which I then whs, and here he was Simiddimg
finding time to try to tall: me into what i opposed and saw as potentially dangerous
to md. le did not explore my, alternatives, if any, and was, in effect, acting as
FUI counsel, Ile kmew all I gate above and hadn't even argued it. He had copies of
my appeals and affidavits and correspondcnce with Shea and he didn't have to examine
my file to be aware of the enormity of material I'd provided. lle knew my medical,
physical and financial lindtations. Yet all he could think of was my nsking some kind
of pro forma response, which I regarded as both wrong and dangerous, and Iirkdcomooc
that was his purpose in mnalcing thoue notes, to be able to draft it, kmmx
kmowing that 1 din't ant to aidl opposed ite The one thing I recall from the other
side is that he aduitted that burdensoneness is a proper basis for opposing discovery.
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Frankly, I am troubled that he could bring; himself to draft an affidavit omitting
so much that I believe is relevant, While I am not sure, I believe I told him that it
was past time for him to be able to stand on his feet and find voice over the outrage
perpetrated, that he ought really sound off on the abusiveness of what they were up
to in terms of what they knew about my health and limitations and what they were
demanding and the lack of need for it. I'm not absolutely certain but L believe that
I also wanted him to argue that they had not yet attested to the required searches,
that in fact Dallas never made any except a couple much after claiming compliance and
then because Shea asked for a couple of searches,; that the llew Orleans search slips
iigxwerk were not search slips in response to my requests but that they nonetheless
aclmowledged the existence of pertinent records that were withheld, and that until
they provided competent attestetions to search any diTscovery was at the least pre—
mature, I'm sure I reminded him that rhillipu had sworn that instead of maldng a
Dallas search, as required, ®“resson has at FBINY arbitrarily decided to limit me to
the companion files of those disclosed in the FIIQ general disclosures of 1977 and
1978. I was, as I think you lmow I can be, pretty pointed and pretiy angrys I was
angry and outraged at the povernment's dirty tricks and I was perd am;zy‘ﬁ Imow
disappointed and frustrated that my own lawyer was spneding all his time trying to
talk me into what I opposed and none of it telliny me how to accomplish what I wanted
and apparontly determined not to do auything about what < thought could and should
be done in what awounts to my defense, to prescut py position. In fact, if I recall
correctly, at the tiue he Ludicnted to the conrt that I'd provide the demanded
discovery he was well aware that 4+ had no such intent and I'm pretty sure I'd told him
that, hence his trip up.

But I'd still like to avoid doing to hin what he and Hitcheoclk try to do to me,
and T think the way to do it is to ignore his representation and simply give my own,
which I'm pretty confident is alreandy feirly well stoted in the earlier affidavitse
I can't avoid defending myself but I do not want to target him.

In his 6., he roelers to wy "considerable reluctance tom proceed," but if this
is limited, as he does not limit it, to the discovery, actually I refused, which is
not the same as being reluctant, and in the other sense, of proceeding, I was not at
all reluctant, as indicated above, but wanted to take the i:ditiative with both an
appeal and a demand for a trial on the facts. (Which as I understand the Comstitution
is still mine as a matter of right.)

I do not know what he means by "substantive replies')(:hen I'd have had to search
to provide records and could not and when all I did was tell him in each case that
I had already provided all of .hich + lmew, which he could have said without me having
to,in form, risk gettiiy: uyself in trouble by sweariig to what I could not swear to.

: ; " Lut he lmey left that I did not intend to do what he
asked and all I'd agreed to is 1] adile more, I do not agree to the formulation
ofthe lastjemtence i graf g G. 4nd he had no basis for indicating in any way that,
as he quotes himself in graf 7, et I was going to make “the response to the defendant's
discovery." He should have said, if he wanted to proceed as he did, that I was at the-
least reluctant and he needed nmore tine to try to convince me. Bu‘t]there never was
any doubt that I was opposed to even pro forua couplg@nca and didn t intend it as of
the time he left here. 4nd never later in any way indickited othemiae.(He indicates in
8. that I'd said I would! think it over,)lle rofers to the stftegﬁ.c decision I'd made

but alas he never reully presented it to the court and to a degree 1 thereafter
undertook to in an aliidawvit,

In graf 11 it was pot by any means nerely wy refusul to gfive ansvers s, consistent
with my sosition, uldch is nover reully stated. I also had to provide the documentation
to which he n.ver reiers, aul £ siuply, couldn't, e then gwitches to "Fully" to
refer to "thu discovery reqguests," ?ﬁ:here was wever any question on this score. 4ll
he asked ne to do is what I did with rogard to each question when he read them and



after I'd made clear, as he lmew in any event, that "full" compliance was a complete
impossibility. Less than "fully'“he already had my responses on his pade I could
argue, as I do not want to, that he also had the "substantive knowledge" because it
is in the appeals and affidavits of which he had copies, including of afiidavits he
did not file.

In 12 he refers to a call from LaHaie, Therc was another callf that is in the
case record, in which, by pretext, Lallaie really called to tell him he'd ask that I
be charged with contempts. While there may not have been any reason to include that
in this affidavit, what I said is relevant to 1@y position on the discovery and trial
on the issues, I told him to tell LaHaie that I dared him, and I told Jim he would
not dare because he didn't dare risk trial.

He says only that he felt helpless because of my position in 13, but I do not
think he was helpless. He could have gone up on appeal promptly, as I'd asked, and
he never did until later, when I insisted, ask Smith to make that ppssible, He
could have argued all that I'd said in opposition, and proved it. I recdll even suggesting
that we arrange to wheel two full file drawers o¥ the entire file cabinet imho the
courtroom, He did not have to leave it up to me to try to use the backdoor in my
affidavit(s), he could have made out a resl case of excessivenss, harassment, lack
of need and impossibility, He did not by any meuns have no alternative but "to file
nothing" then, And I believe that as a matter of law my position was correct. And
my position for the court as distinguished from my layman's interpretation of the
4dct was not the "absolute position that discovery is not warranted on the search
issue in an FOIA case," even when qualifiedwith what he next says in 13, page 6. I
think that if he didn't at thai status call he should have argued strongly all the
points I'd made to him and progex"}jed proofe It is true that I always maintained
that they'd not shown need,

A
Going back to hip while it is true that I could not go to see him, it is

not true that my health was the only reason if it was any reason because he knew
my position in advence. His real reason wgs to try to tallk me into the pro forma
coupliance I refer to above and feared. I do not regll that what he concludes 4
with was relevant, that I was to provide! as much detmil as was feasible about the
inadequacy of the FBI's search for the requested categories of records." The sole
question was of my conpliance with their demands, as set forth in their discovery
motions. I'1l be surprised if on receipt o them I did not give him something in
writing, ineluding affidavits, probably.

It is now apparent to me that, as you say, paga;eﬁ 2, graf 2, he is trying to
shift all the responsibility on me, and that presents me with problems and perhaps
Limits my alternatives to what I'd prefer not to do, defend myself against him and
Hitcheock as well IRExER as the jjovernment. Con you think of any alternative? I will
not accept his responsibilities for him and it would not be in his interest if I were
willing to. At the same tine, I do not want to dwap on him no matter how justified it
is, and I think it is now more justified than you observed in what you've seen of the
record, Maybe he and Hitchcock siw no alternative, in which event he should have spoken
to me, and maybe Hitchecock tallted him into it, wlhich would not be material anyway.

4s Dbest a nonlavyer can be, I am certain that this situation is of his creation
and that it would not exist, cven after the discovery demands were filed, if he'd
done as I wanted and asked.

Dismissal of theoe case never bothered me. I wanted that and offered it subject
to the rights of others to sece vhat wag not searched for me, so that,as a sanction
gave me no trouble unles:s it was prece}tal, in which event I'd have been concerned
again about the rights of others and of sanctions on people like you, a later develop-
ments
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Yau correctly understand how I feel and nerhaps this helps you fyrther, but do
you see any alternative or do you see how I can adequately defend myself while mini-—
mizing what I day about him?

My concern with his affidavit is not that it violates privilege but that it is
not faithful. His problem, I guess, is that he cannot be and avoid sanctions and thus,
vithout aslding me, did -E_&'léééc'that line,

I guess the short answer is that I'll do what you suggest after you think it
over, I have no reluctance if you want to discuss this with Iitchcock, by which I
mean what I've written. Use your own judgement. But if Jim could be ready to sign
this T think it better not to include him, Privately, he may anticipate some problems
with his wife over this, which may account for it in part.

lig, my reaction is not to reiterate, as you think on page 2 of your letter, and
I do understand that after remand the issues are as you state them, However, I do
not believe that they are set in concrete gnd I do believe that it is possible to
argue new evidence, as I've indicated, and ¥ does get to what I think is always
relevant, despute the coprts' duckdng of it deliberate lying as a secondary. The
new evidence does prove vhat I stated and is germane, that they had and knew they
had relevant records an! were withholdiry: them so u5 they ne.ded no discovery from
me to locate them and b) no discovery froi me would enable them to prove they had
compliad. I think this approach is mor¢ necessary for others than for me, but I da
think it cen be very helpful to mes It will not require many illustrations and they
are, except for the new proof they've disclosed to “urlc 4llen, in the case record.
(This backdoor is what I had in wind in asldng you 11 you lmeu anyone in H41 tinore
who would file a small suit for a couple of these to dramatize what they are up to.
For your information, many months ago I asked Jim about this, asking him if he could
do it by my birthday, april 8, and that if he would and could be certain he would
and could I'd write Huff so informing him. He hasn't yet, which is not atypical.)
Do you really need more than the Dallas polive bwoadeast recordimgs and the critics,
the finding of the former confirmed +o me in writing months ago (after Phillips!
lying if not perjur.v) and the 1 Z:er coafimmed in tha tjicklers, whjich are a strong
third pointe ks, Lymting r;“fw; , whith e M@‘Mh}

Among the ancillary advéttuges of this, particularly for me and what these
terrible people have been able to get awey with in wrecldng my reputation, is hawving
a nice, succindt stutement of it for any fprther appeal as well as (rumo‘bely possible)
for the future and Congress. ind, perhaps, th: media. We do now have nev evidence that
their representation of th: need for discovery, which tlic courts ‘beﬁ.‘a;a—d, was to their
Imowledge not true and that is what I svore at the tiune. This is not to reargue what
the appeals court has ruled on but to arguc nev cvidence thot isy relevant to all they
alleged to all courts on their need for and purposes in discovery, the basis for the
sanctionse I think also that the mere filing of it may iive them pause and that
rather than face ite, erazy and powermadg and vengeance-driven as they are, they way
have second thoughts. It is aidn to what the situation Gesell found himself in when
he had to lambaste Axelrad and recused hi:self in that case. dxelrad deceived and mis—
led him, I hopz you can see it this way because I think it has great potentisl,
particularly in overturning wronglful and evil and dangerous precedents - for others
to suffer, incloding lavyers. &nd be very helpful to FOILA in gomeral, Awsl me, {,,a

I roally do not huve the option of being my pwn counsel, and for several reasons.
One is the physical problen of getting ther:, uwlich under some circumstances 3& not
inswrmouwntable. Like the thiue pi' the status eall and a Purking space at the court-—
houses I could take & cab or muybe get a {friend who isn t worldng. But then I'd
not be able to conform with court procedures. I do not even have a suit that fits me
and with the life I feal, I've no need for one, although I could get one. But I can?
stand at the podium and there is no mike at the tables iT he were to wailve that. What

’



may be more important is that this is precedent and I camnot in good conscience risk
harm to others, wbich would be inevitable if I goofed, and on the law and precedent
this is certain because I'm ignorant of bothe I also agree with you in what you say
Smith would do. I'm sire that besides being a disgrace to the judiciary he by now
hates me very much. (Which leads me to a side issue in the event you arc able to
pick up anything on it: I'm certain they have flashed some of the FBI'd4 fubrications
about me to these judges, as pretty clearly they did in Memphis and to that State
4G, whose conduct ammot be explained in any othur way. Still an aside, and private
on Jim, going after the records on me has been my first priority since the ket was
amended and he's not yet done a thing, de:spite freyuent promises, h:n.s may help you
understeand him more. He also never went farthur oh the fee waiver withdrawl although
Shea dedlyed and delayed for him to and despite the couplete falsity of what Bill
Tole pared to jmatify it, whi th Jin and Shea got in writing;and when Jim
did nothing abod¥'I even attiched 40 an affidevit in the King ease, after which they
backed off on charges in it for xero:d.ué.)

So, while I'li aware that this is my right and that it is proper for you to
call it to my attention, for which elso thanks, it isn't practical. This is not
couparable with the situation before the appeals courfs I've not considered it.

Do you not recall my asking you what my rights vould be after Smith, particularly in
Maryland, and can I demand a trial, etc? (Vhen you can, I'd still like to lmow
those answers,

Hay I respectfully disagree with your compliment, that my "greater experience
has given" me "more wigﬂom." It is not wisdom Dbocuuse widdom is not the only fruit
of experience,

There is much that we learn fron experience @nd nistakes) and often.dt is not
possible to convey this to others, as I've learned. é

Yimg and Hitchcock have put me in a difficult position and frankly, I am not
at all certain of what my position and course e skould be, onc of the reasons I've
undertaken to inform you fully. I'1ll probably do as you recommend. Moreover, this
has become personal and that usually requires impersonal advice. I have a conflict é

not lost on me, between my own interest and my lildng of Jim, which is based on what
he is rather than what he isn't and isn't diminished by what he is trying, although
that is & disappointment. In this connection, I'm glad that you've seen what ybu've Al
seen without my stating it. 411 I can recall telling you is that he ought not handle 3,

any deposition andl if you wanted to know why I'd tell you in confidence, He is what
he is and he isn't what he isn't and he is a iood person. Despite the present.

Hay L in elo; ing susgesp to you that there is some flexibility in most situations
if one locks for and isn#t completely rigide I illustrate with experience, not
wisdom, Vell, s:uys he laugh:mg a bit, maybe a little cunning, When the FBI's release
of its JFK H{ records in 1 77\\49! a monster media event, all the FBI's way, and it
hed another batch to disclose while ignoring all ny many JFK requests, and when I was .
then additionally stonewall ed. I did persuade Jim to file for ag complete fee waiver
and a TRO, He was aghast, Gesell, the strict one, would never give a TRO, I told him
I didn't ex/pect Yesell to but that it would help, including in the fee waiver. He was
reluctant Bght he agreed, and for once he tried to put them on th: defensive. They
then had a s;x—la.x-ryer "Get Weisberg" crew in Civil. 411 six plus SAs and other DJ
lawyers were in the courtroom., Frankly, I'1l be surprised if Gesell did not see clearly
what I was up to. event, he was able to carry water on both shoulders: he denied
the TRO but ordered“ﬂ:% r as rapidly as possible, and two days later 1 had

14 eartons of ree Q;c'_g,g, and he gave them hell at the s me timee My point is, if I may
appear to be avuncular with a 40 year old who is also a lavyer, as long as there is
notln.ng absolutolv wrong with a move it ought not be ipnored entirely. (I'm erguing

"new evidence" and not trying to blind-side you.) I made out a case for the TRO, and



asidng for it was not wrong and it helped Gesell reach the decision I wanted. Pluch
more, it greatly iniluenced Shea, and he not only gave me a complete fee waiveF on
everything, he ordered what the FBI agreed to and then ignored, that all JFK and King
records disclosed To anyone be sent to me without chargee

I am thinkdng of a number of things this way in asking that you consider arguing
and documenting "new evidence/land how embarrassing the documentation cen be to them
now. It can have an impact on Smith, who may, as you indicated, be somewhat embarrassed
by the position in which he is and give him a way around ite. DJ and the appeals court
also can be embarrassed., How can they hold that the government does not need con—
temporaneous time records to get costs and plaintiff's do? lloreover, the content of
this new é¥idence, coming from a lawyer and not a person they dislike, can be of
gome impact on appeals They are not preprejudiced against you as they are me,

I can give you other illustrations, from FOIA litigation, which is experience,
and from other and souetimes difficult and painful experiencese I do not think that
arguing new evidence is out of bounds or entails much mork and I do believe that it
can have impact, perhaps succeed, and that it also shifts the burden back to where
it belongs and may also be helpful to Jim,

I do wish that Hitchcock had argued the Catch-22 involving Stanton, and I do
not presume that you cun presume to give him legal adv:.ce. But if it is not absolutelyk,
100% impossible now he ought argue that. ind not only for Yim. For himself, for you
and for other lawyers in the future. Ii' he has not=en it, perhaps you can give him
a copy of the copy I gave you?

In summary,fd.t is probable that I'll do whatover you suggest. I'm trying to
inform you as fully as I can and hope that it enables you to make a better judge-
ment.r

From the interruptions it is now not likely that I'll be able to mail tlds
tonight but it will go out tomorrow.

Heanwhile, and this iu separate from your law training and experience, please
try to keep in mind what I've come to call intellectual judo, that your mvesims-
opponent's greatest strength often can be used against him,

Thmﬂc‘yl& best wishes,

P.S. Whether or not I can make the outgoing mail, of widch Freide:rick has but one
a day, I have a medical appointment Wednesday alternoon and probably won't be home
until after 3:30, As usual, walldng therapy first thing in the morning and until
about ’ 10330 for me to be home,
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Stall Counsel

May 16, 1985

Mr. Harold Weisberg
7627 0ld Receiver Road
Frederick, Maryland 21701

Dear Harold:

Yesterday I received your letter of May 13 and
also from Con Hitchcock a draft affidavit by Jim (copy
enclosed).

Let me address the affidavit first. Con tells me
that Jim wants you to review it and suggest changes if
you think it contains any inaccuracies. I have a somewhat
stronger view of Jim's responsibility to you before he
files this affidavit. As I have written to Con (copy
enclosed), some of the statements seem to me to disclose
privileged attorney-client communications. Accordingly,
I do not think Jim can properly file this affidavit
unless you affirmatively consent to the disclosure of
those communications. Please let me know how you feel
about this.

Jim's affidavit also raises a possible defense
for you against an award of attorneys fees, which I should
call to your attention. It is clear from paragraph
5 of the affidavit that in the meeting at your house,
your position was that you did not want to respond to the
government's discovery. If Jim has simply and respectfully
conveyed that position to Judge Smith, with an acknowledgement
that the case would be dismissed so you could challenge
the discovery order on appeal, then there would have been
no need for the subsequent motions which antagonized
Smith and for which he assessed fees. Bear in mind that
at the point you and Jim met, Smith had denied the government's
requests for fees.
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Paragraphs 6 and 7 indicate that instead of following
your wishes, Jim took it upon himself to come up with
answers to the interrogatories and made a representation
to the court that he needed additional time to complete
answers. It was his failure to deliver on this representation
which particularly antagonized Smith. On the basis of
Jim's own statements, I could make an argument that the
portion of the litigation for which fees have been assessed
was his responsibility rather than yours. This argument
might shield you from any liability for fees.

I know you are reluctant to shift responsibility
to Jim. On the other hand, he's trying to shift all
responsibility to you, and, from my examination of the
record, I think he bears a lot of responsibility for the
way this litigation deteriorated. Whether you want me to
make the foregoing argument is up to you. Please let me
know.

I suppose that one reaction you will have to the
foregoing question is to reiterate the points made in
your letter of May 13 (and your other communications)
that the government is at fault here rather than either
Jim or you. I agree with you on that, but the courts
haven't. The questions on the present remand are, as the
court of appeals wrote:

(1) Whether the documentation submitted
and to be submitted by the government to support
its request for attorneys fees satisfies our test
in Concerned Veterans, and

(2) The proper division of responsibility
between lawyer and client for the conduct which
let to the award of expenses, with findings by
the District Court which apportion their liability.

In my view, as far as the further litigation of
this case is concerned, all of the government's misconduct
is irrelevant because the court of appeals ruled that it
wasn't misconduct. That was a bad decision, but we are
stuck with it. The only issues remaining are the two
identified by the court of appeals.
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I know that you may disagree deeply with my analysis
of what is relevant at this point, but I have maintained
all along that in representing you on remand I would
limit myself to the issues identified by the court of
appeals and would not attempt to relitigate issues that
have been settled.

This leads me to another option which I think I
should raise for your consideration. If you think that I
am taking too narrow an approach to the remaining issues,
you can discharge me and represent yourself. Smith has
rescheduled the hearing for 10:30 a.m. on June 11, and
you could appear on your own behalf to raise all the
matters you wish to raise.

I do not recommend this approach because I do not
think Smith will let you get very far with it, and I
think I can do a good job of trying to avoid or limit
your liability for fees within the framework that I believe
Smith and the court of appeals will allow. I do not want
to withdraw from this case because I think there has been
injustice and I am willing to try to limit or contain it.
However, I do not think that I can do all the things you
would like to have me do, and for that reason I am obliged
to raise the option of your discharging me and representing
yourself, even though I do not advise it.

If you do decide to discharge me, please be assured
that there will be no hard feelings. I deeply respect
your courage and tenacity, and I certainly take into
account that your greater experience has given you more
wisdom than I have. But in the end I have to follow my
own judgment and conscience about what is possible within
the confines of .a lawsuit, or, more precisely, the confines
of the remand in this case. If you decide that you want
to do things differently and on your own, I certainly
will respect that decision.

Please let me know how you want to proceed.
With best regards,

Sincerely,

Mark H. Lynch

ML/skh
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" Cornish F. Hitchcock, Esquire
Public Citizen Litigation Group
Suite 700
2000 P Street, N.W. "

Washington, D.C. 20036
Dear Con:

Thanks for the copy of Lesar's darft affidavit.
I have forwarded it to Weisberg today.

In my view, the affidavit reveals privileged attorney-
client communications, and I think it would be improper
for Lesar to file it without Weisberg's consent. Accordingly,
. I have asked him to review it not merely for factual
accuracy but also for the purpose of giving his consent
to its filing. I'll let you know as soon as I hear from
him.

Sincerely,
Mark H. Lynch
ML/skh



