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James S. Lesar, Esq. 
1231 Fourth Street, S.W. 
Washington, D. C. 20024 

Re: H.R. 5164 (CIA-FOIA Bill)  

Dear Mr. Lesar: 

Enclosed please find a memorandum dated August 14, 
1984, appending the two documents we discussed over the 
phone on August 28, 1984 - i.e., Meir Westreich's July 31st 

eleven-page memorandum and Richard Criley's June 19th 

three-page letter to Ira Glasser. 

Should you have any further questions about this matter 
between now and the end of this week, please do not hesitate 

to contact me at the above phone number. 

Yofs sincerely, 

DEM:jf 

Enclosures 



ACLU MEMORANDUM  

TO: 	Members, Board of Direc
tors 

American Civil Liberties Union -
 National 

FROM: 
	American Civil Liberties Union -

 Southern 

California 

R. Samuel Paz, President 

Joyce Fiske, Committee on Nation
al Legislation 

Ramona Ripston, Executive Direct
or 

DATE: 	August 14, 1984 

RE: 	Proposed Policy of ACLU-
Southern California 

on CIA-FOIA Bill - H. R. 5164 

The enclosed memorandum is prese
nted in support of the 

position of ACLU-Southern Califo
rnia in opposition to.  

H.R. 5164, and in response to th
e memorandum from Mort 

Halperin to Ira Glasser, dated J
une 15, 1984, on the 

subject cf "Southern California'
s Questions on H.R. 

5164." Enclosed as well, for yo
ur convenience, are 

copies of the following: 

1. Letter from ACLU-Southern Ca
lifornia signed 

by Ramona Ripston and Samuel Paz
 to ACLU 

affiliates and national board me
mbers 

(6/11/84); 
2. Memorandum, Halperin to Glas

ser (6/15/34); 

3. Memorandum, Glasser to ACLU 
affiliates and 

national board members (6/18/84)
; 

4. ACLU-Northern California le
tter signed by 

Richard Criley to Glasser (6/19/
84). 

The ACLU-Southern California pol
icy on H.R. 5164 is as 

follows: 

The American Civil Liberties Uni
on of Southern 

California opposes enactment of 
H.R. 5164 and S.B. 

1324. The proper solution for t
he backlog of 

FOIA-CIA requests is not increas
ed exemptions, but 

rather is found in additional FO
IA staffing and 

AMERICAN 
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Los AngoRas Cabtornsa 90005 
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Memorandum 
ACLU-National 
August 14, 1984 
Page Two. 

stronger judicial review of obstru
ctive conduct. Any 

bill which seemingly reduces review
, or hampers its 

implementation, increases the risk
 of abuse by the 

CIA. 

In June 1984, the national board pa
ssed a resolution to the 

effect that the national staff, in
 supporting H.R. 5164, 

acted in conformity with existing n
ational ACLU policy. 

In July 1984, the Board of Director
s of ACLU-Southern Cali-

fornia urced the national board to 
examine the substance of 

our policy difference. We do not f
eel that the motion the 

national board considered in June g
ave a fair hearing to 

our point of view. 

If we are to be bound by policy #
527, there should be a full 

hearing on the merits of our posit
ion, as that policy re-

quires. We have not had that. Cer
tainly, simple due process 

demands it. 

While the Committee on Government 
Operations has sent the 

bill to the full House of Represen
tatives, it is unlikely 

that there will be time to have th
e House vote and the 

Conference Committee reconcile the
 differences before Congress 

adjourns on October 4th. 

We, therefore, ask that you schedu
le a full hearing on the 

merits of the bill at the October 
meeting of the Board of 

Directors. 

We would like to point out that a n
umber of other organizations 

besides the ACLU-SC and the ACLU-N
C oppose the bill. The list 

includes: the American Newspaper G
uild, the Radio TV News 

Directors' Association, the Societ
y of Professional Journalists, 

the Organization of American Histo
rians, National Committee 

Against Repressive Legislation (NC
ARL) and the Fund for Open 

Information and Accountability, In
c. 

In keeping with policy #527, the
 ACLU-SC will not lobby for 

our position in Congress although 
individuals in a personal 

capacity may express their opinion
s to their representatives. 

In the interest of fairness we trus
t that this matter will be 

placed on the October agenda of th
e Board of Directors. 

enclosures 
cc: Members, Board of Directors 

of ACLU-Southern California 

Ira Glasser, Executive Director
 of ACLU (National) 

Mort Halperin, Executive Direct
or of National Security PrOject

 

ACLU Affiliate Chairs and Executive 
Directors 
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Meir J. Westreich 
Attorney at Law 

Jean Greenwood 
Legal Assistant 

S 
	 MEMORANDUM 

July 31, 1984 

10: 	ACLU Atfiliates 
Members, Board of Directors of ACL

U (National) 

Ira Glasser, 
Executive Director of ACLU (Nation

al) 

Mort Halperin, Executive Director 
of 

National Security Project 

FROM: Meir Westreich, Member, hoa
rd of Directors 

of ACLU-Southern Calitornia, Memb
er, 

ACLU-SC Committee on National Legi
slation 

RE: 	Policy Proposal of ACLU-S
outhern California 

on CIA-FOIA Bill - h.R. 5164 

In reviewing the H.R. 5164 materi
als (CIA-FOIA Bill) we 

became concerned about the memoran
dum from Mort Halperin to 

Ira Glasser, dated June 15, 1984, 
on the subject of "South-

ern Lalitornia's Questions on H.R
. 5164." This memorandum, 

which apparently was circulated 
to all of the affiliates 

and national board members in re
sponse to your letter ex-

plaining our affiliate's opposit
ion to H.R. 5164, is in-

accurate in material respects, and
 seriously underestimates 

the damaging aseects of the CIA-FO
IA bill. 

eor the reasons set forth below, 
ACLU-Southern California 

urges the national ACLU to rever
se its position on H.R. 

5164 (even as amended by House co
mmittee on July 28, 1984) 

and oppose its enactment. While
 such a course of action 

would be awkward, to say the leas
t, it would nevertheless 

best serve our mutual goals of pr
eserving the FOIA and the 

integrity of our constitutional p
rocess of judicial review 

over executive misconduct. 

1711 North Broadway, Suite 1 • Santa Ana, California 92708 • (714) 541-4323 
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1. Judicial Review  

Mr. Halperin minimizes the significance of
 the 

Judicial review provisions in H.R. 5164, c
oncluding 

that: 

. . . Thus, although this bill alters norma
l 

procedure for discovery with respect to tw
o 

issues, it will not alter the informati
on we are 

able to get during litigation. 

Finally, contrary to what Ramona's lette
r im-

plies, the legislation in no way restr
icts the 

court's ability to conduct an in came
ra inspection 

and the committee report emphasizes this
 and sug-

gests that courts should conduct in camer
a reviews 

when necessary. 

A. What limitations on judicial review are
 in  

fact enacted by H.R. 5164? 

1. Discovery: (Definition: 'Discovery" r
efers 

to the process by which a litigant obtain
s 

information, often from the other litigant
, 

in preparation for trial or hearing on th
e 

merits.) 

a. Depositions: Any litigant in the federal 

courts is entitled to take depositions 

of parties and/or witnesses, by oral or 

written examination, without court 

order. Under H.R. 5164, any litigant 

seeking to enforce its terms may not 

take any depositions whatsoever, not 

even by court order. 

b. Agency Deposition: Any litigant i
n the 

federal courts may take a deposition 

from a public entity or agency by re-

quiring the entity/agency to produce for 

deposition a person who has knowledge of 

a requested subject, and who has author-

ity to speak for the entity/agency. 

Under H.R. 5164, any litigant seeking t
o 

enforcTiii--77rms may not depose the 

CIA, not even by court order. 

c. Interrogatories: Any litigant i
n the 

federal courts is entitled to submit 

written interrogatories to any party, 

without court order. 	Under H.R. 5164,
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any litigant seeking to enforce its 

terms may not submit any interrogatories 

whatsoever, not even by court order. 

d. Production or Documents: 	Any litigant 

in the federal courts is entitled to 

submit requests to a party that such 

party produce documents or things for 

inspection/copying, without court order. 

Under 5164, any litigant seeking to 

enforce its terms may not request pro-

duction of aocuments or things, not even 

by court order, unless and until the 

litigant has already proved his/her 

claim that the CIA has acted improperly 

under the terms of H.R. 5164. Produc-

tion of documents that occurs only after 

prevailing on the merits is not "dis-

covery." 

e. Requests for Admissions: 	Any litigant 

in the federal courts is entitled to 

submit requests to a party that such 

party admit certain facts. 	Under H.R.  

5164, any litigant seeking to enforce 

its terms may submit requests for admis-

sions. This is the sole discovery tool 

permitted under H.R. 5164, and is nearly 

useless if the litigant cannot employ 

other discovery tools to (i) obtain 

information, and/or (2) ask for explana-

tion of any denials. 

f. Scope of Discovery: Any litigant in the 

federal courts may pursue discovery of 

any information reasonably calculated to 

lead to relevant evidence, that is not 

privileged, and which is reasonably 

accessible to or within the control of 

the party or witness from which it is 

sought. Under H.R. 5164, any litigant 

seeking to enforce its terms has no 

effective discovery rights whatsoever 

except to seek confirmation of facts 

already known to the litigant. 

g. Privilege: When a party or litigant 

asserts that the information sought in 

federal litigation is privileged, the 

party asserting the privilege has the 

burden of asserting it and showing its 
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applicability; further, the privilege 

must be asserted by a ranking official, 

who must make a particularized showing 

as to each document or subject sought, 

often subject to in camera review to 

test the validity of the asserted priv-

ilege; further, a spurious assertion of 

privilege can lead to sanctions against 

the party or witness asserting the 

privilege. Under H.R. 5164, any liti-

gant seeking to enforce its terms has no 

effective discovery rights that can be 

denied, spuriously or otherwise, and the 

CIA is relieved of any burden of proof 

whatsoever. 

2. Right to Initiate and Conduct Litigation: 

a. Complaint: Any person may file a law-

suit in federal court, on the unverified 

(unsworn) signature of counsel only, 

provided the complaint states sufficient 

facts which, (1) if true, would entitle 

the plaintiff to the relief sought, and 

(2) places other parties on notice of 

charges and relief sought. Only after 

reasonable discovery may a plaintiff be 

obliged to support his/her complaint by 

sworn submissions based upon personal 

knowledge or admissible evidence (by 

summary judgment motions). Under H.R.  

5164, a litigant seeking to enforce its 

terms cannot file an action unless 

he/she is able, prior to filing the  

lawsuit, to prove his/her case by sworn 

submissions reflecting personal knowl-

edge or other admissible evidence (pre-

sumably referring to the Federal Rules 

of Evidence). 

b. In Camera Hearings: Normally, in camera  

hearings (in the judge's chambers) are 

employed to permit the court to examine 

documents sought by one party when 

another party or witness claims that the 

documents are privileged. However, in 

camera hearings are available only after 

an action is filed. Under H.R. 5164, in 

order to tile in the first place, a 

plaintiff must be able to prove his/her 

case by sworn submissions on personal 
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knowledge or other admi
ssible evidence, 

without benefit of any 
discovery what-

soever. This will limit
 in camera  

hearings to those few ca
ses when a liti-

gant seeking to enforc
e H.R. 5164 can 

prove a violation prior
 to filing the  

action. 

c 	Hearings on the Mer
its: In normal 

federal litigation, th
e rule provides 

for personal testimony,
 with the right 

of all parties to exam
ine parties and 

witnesses, whether in c
ourt or by depo-

sition which is submitt
ed to the court. 

Under H.R. 5164, this p
rocedure is all 

but abandoned: 

(1) The court is instru
cted to employ 

sworn submissions (affid
avits or 

declarations under pena
lty of per-

jury) "to the fullest e
xtent prac-

ticable"; 

(2) All sworn submiss
ions of plaintiffs 

suing the CIA must be
 based upon 

"personal knowledge or o
therwise 

admissible evidence"; h
owever, CIA 

sworn submissions need 
only "demon-

strat(e) . . . that exe
mpted opera-

tional files likely to c
ontain 

responsive records curre
ntly perform 

the functions" defined a
s opera-

tional records (emphasis
 added). 

There is no requirement 
that the CIA 

affidavits meet the str
ict rules of 

evidence, as required of
 plaintiffs, 

and apparently the CI
A need only 

"demonstrate" "current" 
compliance 

with the law to meet 
its burden. 

d. Remedies: In most f
ederal litigation, 

any party who fails to
 comply in good 

faith with reasonable di
scovery requests, 

or who otherwise willful
ly or vexatious-

ly multiplies or extends
 proceedings, or 

who otherwise engages 
in dilatory or 

obstructive tactics, can
 be assessed 

various forms of sanctio
ns by the court, 

to compensate the injur
ed party and to 

ensure that such condu
ct will not be 

repeated. Under H.R. 51
64, the sole and 
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exclusive remedy that the court can 

order is that the CIA search and review 

the files that it had improperly failed 

to review in the first instance; further, 

it appears that the CIA prevails so long 

as it is in "current" compliance with 

H.R. 5164; further, the CIA can require 

the dismissal of the action, at any time 

and in its sole discretion, simply by 

agreeing to make the requested search. 

Thus, there is no penalty for delay, 

obstruction, or any violation of H.R. 

5164. 

H. What should be axiomatic to ACLU is tha
t a right 

that is not enforceable is hardly a "righ
t" at 

all. 

C. ACLU has numerous policies, and the courts
 have 

issued countless rulings, which have deemed
 

discovery as fundamental to due process of
 law. 

D. We know of no other law that bars virtuall
y all 

discovery to a litigant in an action agai
nst a 

public entity; that requires a litigant 
to be 

able to prove his/her case prior to filin
g the 

case; that requires one party to conform h
is/her 

evidence more closely to the rules of evi
dence 

than another party; that bars a federal 
judge 

from imposing penalties on parties who del
iber-

ately or willfully obstruct, delay or urge 

frivolous postures; or that permits a par
ty to 

avoid adverse consequences of its improper 

conduct by unilateral dismissal. 

Discovery in FOIA cases is not as sev
erely 

restricted as Mr. Halperin suggests. 	
Perfunc- 

tory depositions and interrogatories whic
h are 

designed solely to obtain preliminary inf
orma-

tion as to whether a particular category of 

files exists, or the names and titles of
 cus-

todians or relevant witnesses, can general
ly be 

had without too much difficulty, and m
ay be 

extremely valuable. While this informati
on is 

collateral and foundational, it is often n
eces-

sary for a reasonable opportunity to identify 

the files or documents sought. Furthermore
, the 

burden of limiting discovery under normal 
rules, 

and in present FOIA cases, is on the 
party 

resisting it, i.e., the CIA. 
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Mr. Halperin is simply incorrect when he
 states 

that a litigant under H.R. 5164 can "s
uggest" 

various forms of discovery to the cou
rt. The 

bill expressly bars such discovery alto
gether, 

and gives the court no discretion to ord
er that 

discovery. 

Mr. Halperin's contention that discovery 
limita-

tions under H.R. 5164 apply only to "all
eyations 

that documents have been improperly place
d 

solely in designated files or that fil
es have 

been improperly designated-but not with 
respect 

to other issues as whether files relate
 to the 

subject matter of an abuse investigat
ion" is 

simply inaccurate. The precise language 
of H.R. 

5164 is that the discovery limitations a
pply to 

" proceedings under paragraphs (3) and
 (4) of 

this subsection", to wit: "(3) when a co
mplain-

ant alleges that requested records were 
improp-

erly withheld because of improper placem
ent 

solely in exempted operational files" a
nd "(4) 

when a complainant alleges that requested
 records 

were improperly withheld because of i
mproper 

exemption of operational files." These 
two 

paragraphs cover the entire gamut of
 issues 

relating to "improper placement" and "i
mproper 

exemption" and are not limited, as state
d by Mr. 

Halperin, to "improper placement and i
mproper 

designation of exempted files." To put i
t 

simply, no litigant seeking to prove t
hat the 

CIA has conducted abuse investigations w
hich it 

denies having made will be able to take 
deposi-

tions of CIA employees, or conduct tr
ue dis-

covery, to obtain the evidence with w
hich to 

prove it. 

Therefore, ACLU's successful "insistence
" on "de 

novo review" is virtually useless. 	T
he only 

litigants who might conceivably succeed in 
litigating even the most egregious violat

ions by 

the CIA will be those with the resou
rces to 

obtain information by "informal means," and who 

can afford expensive and exhausting liti
gation--

-even when the posture of the CIA is friv
olous or 

illegal on its face. 

Thus, we can state categorically, H.R. 5
164 will 

limit the information that will be disco
verable 

in an action under H.R. 5164. 
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Furthermore, while Mr. Halperin is 
technically 

correct that. H.R. 5164 does not "restrict 
the 

court's ability to conduct an in 
camera in-

spection," it does: 

1. Vastly reduce, by eliminating discove
ry, the 

number of situations in which a litig
ant can 

request an in camera inspection--and
 courts 

do not generally conduct such insp
ections 

without a request; 

2. Require a:plaintiff to prove his/h
er case 

before the inspection will occur--i
n fact, 

before a search and review even o
ccurs; 

3. Vastly reduce the number of 
actions that 

will be filed by raising insurmountab
le 

obstacles to many litigants, parti
cularly 

those of limited means. 

What is most disturbing is that ACL
U is endors-

ing, for the very first time, a bill
 which will 

effectively immunize a public entit
y from suit 

in a substantial area of its respo
nsibility. 

Forgetting even the subject matter 
of this bill, 

ACLU should never support a bill 
which will 

establish the precedent of selective
ly permitt-

ing certain litigation tools to be 
employed in 

actions against the government. 	
If anything, 

rules of standing and privilege p
rovide the 

government with too much protection. 

If this bill is enacted, we will see
 subsequent 

efforts to limit discovery in oth
er actions 

against the government. The courts 
are already 

too solicitous of the concern over 
unfortunate 

public officials overburdened by law
suits under 

the Constitution and the Civil Ri
ghts Acts, 

sometimes specifically referring to 
the burdens 

of discovery. ACLU does not need to 
suggest few 

ways of obstructing such litigation
, or under-

mining its efficiency by eliminati
on of dis-

covery tools. 

2. Detinition of Operational Files  

The CIA has never blanched at cond
ucting illegal 

activities in the past. 	Furthe
rmore, the CIA has 

always engaged,.continues to engage, 
and will likely 

continue to engage in activities t
hat are deemed 

lawful by the government, but which
 we deem to be 
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violations of cons
titutionally prote

cted rights, or 

beyond constitution
ally delegated auth

ority. We can 

therefore assume 
that such conduct

 of either ilk 

will continue for 
the foreseeable fu

ture. Thus, the 

"definitions" and "
restrictions" under

 H.R. 5164 are 

only so good as th
ey can be effectiv

ely enforced. 

This bill certainl
y does not increas

e such ability 

to enforce, at leas
t as to those areas

 addressed by 

the bill. It in fa
ct reduces substan

tially the en-

forcement mechanism
s that are otherwis

e available in 

all other lawsuits 
against the CIA. 

Assuming that the
 CIA, from time t

o time, will 

conduct itself in 
bad faith, particu

larly when it 

engages in unlawfu
l domestic intelli

gence work or 

covert activities,
 we can also assum

e that the CIA 

will find creative
 means to misinter

pret this bill 

and all of its ca
refully crafted d

efinitions and 

restrictions. With
out an effective m

eans of judi-

cial review, deba
tes over the mean

ings of these 

terms in the bill
 are a meaningles

s intellectual 

exercise. 

Furthermore, since
 when does ACLU co

dify something 

into law simply be
cause the courts r

epeatedly rule 

in that fashion? 
Do we support sta

tutes for the 

death penalty--wit
h perhaps humane m

eans of execu-

tion as an "improv
ement"--because th

e courts have 

repeatedly upheld t
he constitutionalit

y of the death 

penalty? If the co
urts become firm i

n their newly 

fashioned good fai
th exception to th

e exclusionary 

rule, shall we then
 help draft legisla

tion that will 

minimize the impact
 of the exception, 

but which also 

codifies it? 	If
 the courts were to

 restrict dis- 

covery by civil rig
hts litigants, beyo

nd enforcement 

of privileges, woul
d we then codify th

at into statute 

as well? 

Only one reason is
 heard for support

ing this bill: 

If we relieve the
 overburdened CIA

 of search and 

review responsibi
lities as to oper

ational files, 

they will have mor
e time within whic

h to search and 

review other files
, and therefore be

 able to make 

more timely respon
ses to FOIA reques

ts and reduce 

the existing lengt
hy backlog. Assumi

ng this to be a 

fair trade-off (an
d I do not), what 

is the justi-

fication for also
 restricting judi

cial review by 

adding all those n
ovel restrictions 

on the judicial 

proceedings? What
 did we obtain in

 exchange for 

agreeing to those p
ernicious provision

s? 
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3. CIA Bac
klog  

Mr. Halper
in states,

 with fina
lity: "The

re was and
 

is no othe
r way (but

 H.R. 51b4
) to elimi

nate the 

backlog an
d speed up

 the proce
ss." 

To the con
trary, ste

ps could b
e taken im

meaiately 

which woul
d "elimina

te the bac
klog and s

peed up th
e 

process." 

a. Increase S
taffing: 	

Congress c
ould alway

s in- 

crease sta
ffing prov

ided for F
uIA functi

ons. 

b. Streng
thened Jud

icial Sanc
tions: Con

gress coul
d 

enact civi
l and/or c

riminal pe
nalties (a

s op-

posed to t
he general

ized penal
ties avail

able for 

all federa
l litigati

on) for in
dividuals 

and/or 

the CIA wh
en there a

re willful
 obstructi

ons or 

delays in 
the perfor

mance of F
UIA respon

sibil-

ities. Det
erence sho

uld be a p
opular phi

losophy 

around our
 "law and 

order" cap
ital right

 now. 

In any cas
e, even if

 we cannot
 obtain th

ese altern
a-

tive means
 of elimin

ating the 
backlog or

 speeding 
up 

the proces
s, we shou

ld not set
 a precede

nt under 

which an a
gency or C

ongress ca
n gut a pr

ogram or l
aw 

supported 
by ACLU by

 simply fa
iling to a

fford ade-
 

quate fund
ing or enf

orcement. 	
Many laws

 that we 

have supp
orted hav

e been ma
terially 

weakened 
by 

inaaequate
 funding o

r enforcem
ent. Somet

imes, 

strengthen
ing occurs

 at unexpe
cted times

, such as 

the recent
, and comp

letely une
xpected, s

trengtheni
ng 

of the Vot
ing Rights

 Act durin
g the Reag

an Adminis
-

tration. 

While it i
s arguable

 that well
-funded or

ganization
s 

will not s
uffer much

 under thi
s new bill

, the vast
 

majority o
f American

s and poli
tical-soci

al groups 

will be un
able to pu

rsue their
 rights un

der H.R. 

5164. ACLU
 should no

t encourag
e enactmen

t of laws 

which pres
ume that A

CLU and ot
her civil 

libertaria
ns 

will alway
s be able 

to afford 
a "Nationa

l Security
 

Project" o
r a Mort H

alperin. 

Recent com
mittee ame

ndments to
 H.R. 5164

 require t
he 

CIA to rep
ort for tw

o (2) year
s to Congr

essional 

oversight 
committees

 concernin
g efforts 

to deal wi
th 

the backlo
g of MIA r

equests. U
nce again,

 H.R. 5164
 

provides n
o effectiv

e means fo
r the publ

ic to en-

force the 
provisions

 of the st
atute. 
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The publ
ic must 

instead 
rely on 

the subs
equent 

actions 
of the o

versight
 committ

ees to e
nforce t

he 

CIA's imp
lied prom

ise to re
duce the 

backlog a
nd the 

response
 time to

 1OIA re
quest. G

iven the
 tact th

at 

these com
mittees h

ave faile
d to act 

heretofor
 on the 

CIA's no
torious 

failure 
to respo

nd withi
n existi

ng 

FOIA tim
e restri

ctions, 
the prom

ise of s
emi-annu

al 

reports 
from the

 guilty 
party (C

IA) for 
two (2) 

years off
ers littl

e more th
an one mo

re unenfo
rceable 

promise o
f future 

remedial 
action. 

ACLU-Souh
ern Calif

ornia doe
s not sha

re the vi
ew that 

H.R. 5164
 is not d

angerous.
 If all w

e had agr
eed to 

was the 
exemptio

n from s
earch an

d review
 of oper

a-

tional fi
les, we m

ight agre
e. Given 

the unjus
tified 

and frig
htening 

preceden
t of ena

cting su
ch sever

e 

restricti
ons on ju

dicial re
view, we 

find the 
bill to 

be compl
etely un

acceptab
le, and 

worthy o
f our mo

st 

vigorous 
efforts t

o prevent
 its enac

tment. 

If we ta
il to op

pose the
 bill, a

nd preve
nt its 

enactment
, we pred

ict that 
we will s

ee a repe
tition 

of such 
proposed

 restric
tions on

 other l
itigatio

n 

against t
he govern

ment. Uur
 extorts 

to preven
t such 

repetitio
n will be

 severely
 compromi

sed by ou
r 

identifi
cation w

ith this
 bill as

, in eff
ect, a c

o-

author. 

The issu
es prese

nted by 
H.R. 516

4 justif
y our fu

ll 

and vigo
rous eff

orts at 
defeatin

g this b
ill--by 

whatever
 means t

hat we c
an emplo

y to tha
t end, 

consisten
t with ou

r own pri
nciples. 

We sugges
t therefo

re that n
ational: 

1. Take
 all tea

sible st
eps to r

everse n
ational 

ACLU 

policy; a
nd 

2. Employ ou
r resourc

es to the
 fullest 

extent in
 turn- 

! 

	

	

ing both
 the Con

gress an
d the pu

blic aga
inst thi

s 

unwarrant
ed attack

 on both 
the FOIA 

and the j
udicial 

system. 

MJW/bc:ds
 



June 11, 1984 

Dear Friends: 
	 ACLU 

For almost a year w
e have watched and 

studied proposed 

legislation (S. 132
4 and H.R. 5164) wh

ich would exempt 

from the search and
 release requiremen

ts of the FOIA the 
	 ~MGM 

"operational files
" of the CIA. Our 

Executive Committe
e 	CIVIL AM Rug s uftIoN 

on June 5, 1984 vot
ed, without opposit

ion, to take a 	
OF SOUTHERN CALIFORNIA 

 s 

position against it
 (see attached stat

ement) and to 	
Lis Anion Ca.forms Kan 

communicate that po
sition to members o

f Congress, to the 
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affiliates and to m
embers of the natio

nal Board of Direct
ors. 	•Thkimi 

Samuel Paz 

Mort. Halperin, Dir
ector of the ACLU's

 National Security 
Project, V•do-Prvaidonrs 

came to our meeting
 on Tuesday night a

s well as Angus Mck
enzie, ckg=0—..-: 

Director of the Med
ia Alliance Freedom

 of Information Pro
ject. hurvsnimaes. 

Much material had b
een circulated in a

dvance of the meeti
ng. 	

Weibel unfeaso 

After two hours of 
discussion, the mem

bers of our Executi
ve 	

sordwary 
Join Madman 

Committee agreed th
at there was little

 if anything to be 
	 wouvw 

gained from the pas
sage of this legisl

ation and the possi
bility JohnTliticir 

of suffering some s
evere losses was ve

ry real. 	
Executers Doectot 

Otarnane Ripapn 

The questions raise
d were as follows: 
	

Assocaft Cheroot 
Card A Sob& 

*simian, Chewer 

1. Judicial Revie
w - will the legisl

ation restrict disc
overy 	victor 1.404no 

and take away encou
ragement for an in 

camera inspection 	
Lactitafr... Advocate, 

by a judge?
M 

ORDRF* 
arlon. C Swarm 

m•baN DorReltv 

2. The Definition 
of Operational Fil

es - would domesti
c 	

Public MfOr 
 Saran Unre 

counter-intelligenc
e (illegal domestic

 spying) be 	
Developement Dosctor 

exempt from search 
and release and the

refore deny us 	
Sands Jones 

A atit.  U312 :4 8 Pi 

&recto( 
Fred Osnin0 

CoulaM 
ellben Claynof 

&Man Mcafelvy 
Welt Rosenbaum 

ran Wilton% 

It was our feeling 
that we must be at 

the forefront of fighti
ng 

anything that smack
s of less openness 

in government and t
hat this 

bill appears to do 
that. 

information about i
llegal domestic act

ivities by the 

CIA? And won't the
 legislation resul

t in more and more
 

files being designa
ted "operational?" 

3. CIA's Backlog of
 Requests for Infor

mation Under FOIA -

aren't there better
 solutions to the p

roblem of the 

long delays in gett
ing information fro

m the CIA other 

than creating addit
ional exemptions un

der the law? 



P. . a el Paz 

President
 

sincer 1 
, 

mona Rips
ton 

Executive
 Director

 

-.2- 

We have i
ncluded i

n this ma
iling a c

opy of th
e House B

ill and s
ome 

backgroun
d informa

tion. If 
you share

 the feel
ing that 

there are
 

just too 
many impo

rtant una
nswered q

uestions 
to suppor

t this 

legislati
on, plea

se commun
icate wit

h the mem
bers of t

he House 
of 

Represent
ative's 

Committee
 on Gover

nment Ope
rations (

list incl
uded) 

and your 
own repre

sentative
s in Con

gress. P
lease al

so sugge
st 

that the 
subject b

e placed 
on the a

genda of 
the next 

meeting 

of the na
tional Bo

ard of Di
rectors. 

Thank you
. 

enc. 
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June 15,
 1984 

TO: 	
Ira Glas

ser 

FROM: 	
Mort Hal

perin 

Re: 	
Southern

 Califor
nia's Qu

estions 
on H. R.

 5614 

Here is 
the anal

ysis you
 request

ed of th
e questi

ons rais
ed in 

Ramona's
 letter 

of June 
11th to 

ACLU aff
iliates:

 

1. Judi
cial Re

view  

The bill
 in no w

ay affe
cts judi

cial scr
utiny of

 CIA cla
ims that

 

material
 is exem

pt from 
disclosu

re. What
 it does

 do is t
o estab-

lish cer
tain pro

cedures 
with reg

ard to j
udicial 

review o
f disput

es 

over the
 applica

tion of 
the prov

isions o
f H.R. 5

614, whi
le makin

g it 

clear th
at all s

uch issu
es are t

o be det
ermined 

de novo 
by the c

ourts. 

This was
 noiTull

y true i
n the Se

nate ver
sion, bu

t Itis i
n the 

House ve
rsion, b

ecause w
e insist

ed on it
. 

These pr
ocedures

 simply 
codify p

ractices
 that co

urts hav
e in--

variably
 followe

d. With res
pect to 

allegati
ons that

 documen
ts have 

been imp
roperly 

placed s
olely in

 designa
ted file

s or tha
t files 

have 

been imp
roperly 

designat
ed -- bu

t not wi
th respe

ct to ot
her issu

es 

such as 
whether 

files re
late to 

the subj
ect matt

er of an
 abuse i

n-

vestigat
ion -- t

he bill 
does lim

it plain
tiffs' r

ight of 
discover

y. 

However
, we vie

w this a
s a chan

ge in fo
rm rathe

r than s
ubstance

. 

Plaintif
fs may s

till "su
ggest" t

o the co
urt that

 certain
 informa

tion 

be made 
availabl

e or tha
t certai

n specif
ic quest

ions be 
answered

. 

In pract
ice, tha

t's what
 happens

 now. Co
urts now

 exercis
e very c

lose 

supervis
ion and 

normally
 severel

y restri
ct, plai

ntiffs' 
efforts 

to 

take dis
covery i

n FOIA c
ases aga

inst the
 CIA. Th

us plain
tiffs' 

"demands
" for di

scovery 
are now 

treated 
by the c

ourts as
 suggest

ions 

or reque
sts, whi

ch are f
ully scr

utinized
 and res

tricted 
before t

he 

CIA has 
to provi

de any s
pecific 

informat
ion or a

nswer sp
ecific q

ues-

tions. T
hus, alt

hough th
is bill 

alters t
he norma

l proced
ure for 

di.scove
ry with 

respect 
to two

 issues,
 it will

 not alt
er the i

nforms- 

--:: we 
are able

 to get 
during l

itigatio
n. 

Finally,
 contrar

y to wh
at Ramon

a's lett
er impli

es, the 
legisla-

tion in 
no way r

estricts
 the cou

rt's abi
lity tc 

conduct 
an .n-ca

mera 

--c-?c
ti:r. an

d the co
mmittee 

report e
mphasize

s this a
nd sugge

sts 

' 	
r.nnduct

 in-came
ra revie

ws when 
necessar

y. 
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• 2. Def
inition 

of Opera
tional F

iles  

Ramona a
sks whet

her file
s relati

ng to "d
omestic 

counter-

intellig
ence (il

legal do
mestic s

pying)" 
would be

 exempt 
from "se

arch 

and rele
ase". Fi

rst of a
ll, she 

must mea
n "searc

h and re
view" si

nce 

the bill
 in no w

ay affec
ts the c

riteria 
for "rel

ease" of
 informa

tion. 

Second, 
the answ

er is cl
early "n

o". CIA 
domestic

 counter
-intelli

g-

ence act
ivities 

are cond
ucted by

 the Off
ice of S

ecurity 
which do

es 

not have
 authori

ty to de
signate 

those fi
les as "

operatio
nal" fil

es. 

Moreover
, and mo

re impor
tant, th

e legisl
ation is

 drafted
 so as t

o 

insure a
ccess tc

 all fil
es relat

ing to d
omestic 

spying. 

Unlike e
arlier v

ersions,
 includi

ng the b
ill pass

ed by th
e Senate

, 

the late
st House

 draft, 
which is

 the onl
y versio

n we sup
port, pr

o-

vides cl
early th

at all f
iles rel

ating to
 the spe

cific su
bject ma

tter 

of an in
vestigat

ion will
 be subj

ect to s
earch an

d review
 as if t

his 

legislat
ion had 

not been
 enacted

. This m
eans tha

t files 
relating

 to 

all of t
he subje

cts inve
stigated

 by the 
Rockefel

ler, Chu
rch and 

Pike 

Committe
es as we

ll as th
ose inve

stigated
 by the 

CIA and 
the Just

ice 

Departme
nt will 

be subje
ct to se

arch and
 review.

 In rega
rd to an

y 

more rec
ent or f

uture ab
uses, in

cluding 
domestic

 spying,
 the pro

cedure 

would wo
rk as fo

llows. I
f we or 

anyone e
lse susp

ects tha
t the CI

A 

has or i
s engage

d in ill
egal or 

improper
 activit

y, we ca
n make s

uch 

an alleg
ation to

 the CIA
. The Ag

ency is 
then obl

iged by 
its own 

rules 

to condu
ct some 

investig
ation. R

egardles
s of how

 thoroug
h that 

investig
ation or

 the con
clusion 

reached 
is as to

 whether
 there w

as an 

impropri
ety, we 

can then
 make an

 FOIA re
quest an

d get a 
search a

nd 

review o
f all op

erationa
l files 

relating
 to our 

allegati
on. More

over, 

the scop
e of the

 search 
and revi

ew is de
termined

 by the 
scope of

 our 

allegati
on, not 

their in
vestigat

ion. 

we have 
asked al

l users 
of the A

ct to le
t us see

 any doc
uments 

related 
to domes

tic spyi
ng, or a

ny other
 subject

, which 
was rece

ived 

from the
 CIA und

er the F
OIA and 

which wo
uld not 

be subje
ct to se

arch 

and revi
ew under

 the Act
. No cri

tic of t
he bill 

or anyon
e else h

as 

shown us
 such a 

document
. The CI

A has re
viewed t

he compl
ete list

 of 

CIA docu
ments in

 our rep
ort "Fro

m Offici
al Files

" which 
contains

 all 

signific
ant docu

ments th
at we kn

ow of re
leased f

rom the 
CIA and 

has 

assured 
the Cong

ress, in
 writing

 and on 
the reco

rd, that
 all the

 

document
s would 

continue
 to be a

vailable
. (That 

list is 
attached

 

to this 
memorand

um). 
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we do not un
derstand the

 question ra
ising the sp

ectre of mor
e 

and more fil
es being des

ignated. The
 CIA does no

t now "desig
nate" 

files. The b
ill permits 

it to design
ate only cer

tain specifi
cally 

defined file
s as operati

onal. While 
the CIA says

 it will not
 de-

signate all 
files eligib

le for desig
nation, our 

analysis of 
the 

bill assumes
 that they w

ould do so. 
Any allegati

on of improp
er 

designation 
would be sub

ject to de n
ovo judicial

 review. 

3. CIA Back
log  

Ramona asks 
whether ther

e is not a "
better solut

ion" to the 

problem of l
ong delays "

other than c
reating addi

tional exemp
tions." 

The bill doe
s not create

 any new exe
mptions. It 

simply permi
ts the 

Agency nct t
o search thr

ough certain
 files which

 contain no 
infor-

mation which
 is released

 under curre
nt exemption

s or any con
ceivable 

set of exemp
tions. We do

 not believe
 that there 

was any othe
r way to 

get the CIA 
to eliminate

 its backlog
 and to begi

n to respond
 to re-

quests in we
eks or month

s rather tha
n years. Whe

n the 1974 a
mend-

ments set 10
-day deadlin

es for respo
nses to FOIA

 requests, w
e and 

others went 
into court t

o seek to en
force the ti

me limits. 
The courts 

uniformly de
linced to do

 so on the g
rounds that 

the agencies
 were 

receiving fa
r more reque

sts than Con
gress antici

pated and t
hat it 

was up to Co
ngress to re

medy the sit
uation. The 

CIA argued p
er-

suasively to
 the Congres

s that there
 was no way 

it could act
 faster 

as long as i
t had to rev

iew operatio
nal files, s

ince those f
iles 

could only b
e reviewed b

y senior off
icials famil

iar with the
 opera-

tion. We con
cluded that 

it was far b
etter to hav

e the CIA de
vote 

its time to 
reviewing fi

les from whi
ch material 

is regularly
 released 

than to turn
ing the page

s of files f
rom which no

thing is eve
r released. 

There was an
d is no othe

r way to eli
minate the b

acklog and s
peed up 

the process.
 Our task wa

s to accompl
ish this in 

a way that d
id not 

diminish pub
lic access t

o informatio
n now availa

ble or likel
y to.be  

available un
der policie

s we would a
dvocate. We 

think that w
e did. 

that; your 
article in 

The Nation a
nd my respon

ses to South
ern 

California's
 concerns in

 this memora
ndum should 

make that cl
ear. 

ns/r4 
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TO: 	
Affiliates 

FR:X: 	I
ra Glasser

 

Re: 	Freedom of Information Act/CIA Leoislation 

: have prev
iously sent

 you my art
icle in The

 Nation exp
laining 

why we s ,.. 	 _ H. 
R. 5614, a 

bill which 
exempts the

 CIA from t
he 

obligation 
tc search a

nd review c
ertain file

s. The arti
cle explain

s 

we telie.:e th
e bill we h

ave negotia
ted will re

duce the in
toler-

able delays
 now experi

enced by pe
ople making

 FOIA reque
sts of the 

CIA, without diminishing public acc
ess to info

rmation tha
t we believ

e 

ought to be
 available.

 

Sutsequentl
y, you rece

ived a pack
age of mate

rials 'from
 the 

Southern Ca
lifornia af

filiate, in
 support of

 its Execut
ive Committ

ee's 

decision to
 croose the

 bill. Thei
r material 

cites sever
al reasons 

why 

they think 
the bill ou

ght to be o
pposed. Whi

le some of 
the points 

they raise are 
dealt with 

in my Natio
n article, 

others are 
not and I 

thought it would be 
useful to 

pr3Vin—yo
u with our 

response to
 the 

questions r
aised by So

uthern Cali
fornia. Acc

ordingly, I
 asked 

Mort 	
to respond 

to their sp
ecific ques

tions. His 
memorandum 

to me is at
tached. 

: want to emphasize,
 as Ramona 

has, that t
his disagre

ement does 

not reflect
 a "split" 

between the
 affiliate 

and the nat
ional offic

e, 

no: 	
one :::duct

 of any res
idual probl

ems relatin
g to the 

finam:la: s
tructures f

ight of a y
ear ago, wh

ich is enti
rely resolv

ed 

now. Rather
, this is a

n issue on 
which reaso

nable peopl
e can diS- 

a;ree. But
 it is also

 an extraor
dinarily co

mplex issue
, involving

 

very  
 and difficult

 facts and 
procedures.

 It is not 
easy 

:: masts: or exolai
n how the F

OIA relates
 to the CIA

 or what th
e effects 

of this leg
islation ar

e. Over the
 past six m

onths, I ha
ve spent do

zens . 

of ho..;r3 	
Washincton 

with John S
hattuck, Mo

rt and othe
r Washingto

n 

staff scrut
inizing thi

s legislati
on in great

 detail. We
 all began 

With 

enormous sk
epticism, a

nd raised a
ll of the q

uestions So
uthern Cali

fornia 

Ls now rais
ing. Ve dec

ided that t
o resolve t

hose questi
ons, we wou

ld 

insist on c
ertain clea

r and unamb
iguous prov

isions or e
lse we woul

d 
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*rr. ----se the
 legislati

on. Each o
f our dema

nds was ev
entually m

et, not 

in 

 

the Senate
 version o

f the bill
, which we

 would not
 support, 

but 

:.ha 
House vers

ion, which
 we do sup

port. 

The diffic
ulty and c

omplexity 
of these i

ssues are 
reflected 

by 

the fact t
hat despit

e the revi
ew Souther

n Californ
ia has ma

de of the 

7aterials 
it receive

d, I do no
t think th

ey fully u
nderstand 

the Rouse 

version of
 the bill

 and the 
report tha

t accompan
ies it and

 which 

gives addi
tional mea

ning to th
e bill its

elf. 

In snort, 
after very

 careful a
nalysis ov

er many mo
nths by me

 

and by tho
se cn our 

staff who 
are. the acknowledged experts on the 

n:A, I an persuaded that there is n
o danger o

f any loss
 of inform

a-

tion, much
 less the 

"severe lo
sses" Sout

hern California thinks 

possible. 
M'Dre=ver, I believ

e there is
 a real po

ssibility 
of modest 

hut :;.mpo
rtanc, pai

ns from th
is legisla

tion. Had 
I not reac

hed this 

conclusion
 and beer 

comfortabl
e with it.

 I would n
ot have ma

de the 

decision t
hat the 

ACIX should endorse the House vers
ion of the

 bill. 

Of course,
 the ACLU 

is and mus
t remain a

t the fore
front of t

he 

fi7:nt ag
ainst secr

ecy and im
proper CIA

 surveilla
nce as wel

l as all 

covert ope
rations. T

hat requir
es us to s

truggle ag
ainst all 

bills 

and execut
ive action

s that dim
inish publ

ic access 
to informa

tion. 

Eut it doe
s not requ

ire us to 
oppose leg

islation t
hat 'smack

s of 

less openn
ess" cr th

at merely 
"appears" 

to permit 
more secre

cy if, 

upon caref
ul scrutin

y and anal
ysis, we d

etermine t
hat the da

nger is 

only appar
ent and th

at the leg
islation w

ill promot
e our obje

ctives. 

we rely on
 the FOIA 

in our fig
ht against

 improper 
CIA action

s and we 

cannot aff
ord to :lu

dge propos
als by the

ir surface
 appearanc

e rather 

than their
 real cons

equences. 

:f you hav
e any spec

ific quest
ions that 

are not an
swered by 

my 

distriO.:t
ed Nation 

article or
 by the at

tached mem
orandum, 

please let
 ne know. 
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National 
Board, Am

erican Ci
vil Liber

ties Unio
n 

Attention
: Ira Gla

sser  

At the Ju
ne 14 mee

ting of t
he ACLU-N

C Board o
f Directo

rs, I was
 delegate

d by a 

majority 
of the Bo

ard to co
nvey our 

disagreem
ent with 

the natio
nal ACLU'

s endorse
-

ment of H
R 5164/5.

1324. 

We have f
ollowed t

he course
 of the l

egislatio
n providi

ng for a 
FDIA exce

ption for
 

the opera
tional fi

les of th
e CIA and

 the cont
roversy w

hich acco
mpanied i

t for the
 

past year
. Untinil

v7, we ha
ve refrai

ned from 
taking a 

position,
 since th

e nationa
l 

office ha
d taken o

nly a qua
lified on

e until l
ast month

 when it 
endorsed 

the final
 

House ver
sion (HR 

5164). 

In statin
g our gro

unds for 
disagreem

ent, howe
ver,.we w

ish to ma
ke clear 

that we d
o 

not seek 
to contri

bute to m
aking the

 issue a 
divisive 

one in th
e ranks o

f civil 

libertari
ans. - We

 believe 
that It i

s an issu
e on whic

h civil l
ibertaria

ns can 

honestly 
disagree.

 

. We feel
 that, as

 Ira Glas
ser state

s in his 
Nation ar

ticle tha
t the bil

l is not 
a 

civil lib
erties "d

isaster.*
 We are n

ot conMal
i, howeve

r, that I
t does in

 fact 

"represen
t a step 

forward.'
 

Under the
 present 

Administr
ation, it

 is doubt
ful if an

y signfic
ant FOIA 

materials
 

will be f
orthcomin

g from th
e C/A, wh

ether or 
not HR 51

64 is pas
sed. Arme

d with 

new discr
etion to 

classify 
material 

and keep 
it classi

fied unde
r ED 1235

6, there 

is little
 reason t

o believe
 that the

 CIA will
 not use 

this and 
other exe

mptions 

under the
 FOIA to 

nullify a
ny possib

le giins 
won under

 the prov
isions of

 HR 5164.
 

The excep
tions to 

the exemp
tion for 

the opera
tional fi

les are n
ot capabl

e of 

implement
ation wit

hout the 
willing t

estimony 
and coope

ration of
 the CIA 

official-

dom. Ther
e is no i

ndependen
t oversig

ht author
ity or pa

per trail
 to estab

lish, 

for examp
le, that 

a documen
t in the 

operation
al files 

has lost 
its immun

ity 

because i
t was sec

retly cir
culated o

utside of
 the oper

ational f
iles and 

returned 

'without 
copies be

ing made.
 It is do

ubtful if
 Bill Cas

ey (or oi
EiFi) wil

l volunte
e 

such info
rmation. 

vice Otomerucm• • um wer.g 

• ficww Ebne 
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Since the pr
ovisions of 

HR 5164 are 
intended to 

make only th
e intelligen

ce prod-

uct open to 
scrutiny, th

is would app
ear 'to give

 a blanket e
xemption to 

most of 

the CIA's
 covert acti

ons (like th
e giving of 

secret funds
 to Napoleon

 Duarte), 

unless it ca
n be establi

shed by inde
pendent sour

ces of infor
mation that 

the 

actions were
 unlawful in

 the narrow 
sense of a s

pecific viol
ation of.an 

act of 

Congress or 
the Constitu

tion. While 
it is true t

hat covert a
ctions have 

been 

protected by
 other exemp

tions (prima
rily classif

iciation) an
d have becom

e known 

mainly by il
legal leaks,

 the ACLU ha
s never agreled

_ to their e
xclusion fro

m public 

review. The 
pratital, sh

ort run, eff
ort of HR 516

4 may not add
 to the conc

eal-

ment of such 
information, 

but the princ
iple involved

 is not unimp
ortant in the

 

long run. 

There is als
o the concer

n expressed 
by historian

s and other 
academic res

earchers 

that the pro
visions of H

R 5164 may l
ock up the s

ecrets of th
e CIA covert

 actions 

for the dura
tion of the 

statute. Wit
h the passag

e of time, a
rguments can

 be made 

for the decl
assification

s of ancient m
aterials whe

n a national
 security ra

tionale 

is no longer
 tenable. HR

 5164 seems 
to place ano

ther barrier
 to the even

tual 

release of d
ocuments ess

ential to th
e writing of

 history. 	
• 

The CIA is n
ot just anot

her governme
nt agency. 

It has been t
he position o

f the 

ACLU that CI
A covert act

ions were by
 their natur

e illegitima
te and in dir

ect 

conflict wit
h constituti

onal democra
cy. We have 

sponsored le
gislation to

 prohibit 

all covert a
ctions and l

imit the CIA
 to intellig

ence gatheri
ng and analy

sis. It 

would appear
 that this p

rincipled po
sition is co

ntradicted a
t least in s

pirit by 

endorsement 
of an exempt

ion for the 
files which 

contain the 
records of t

he covert 

action branch
 of the age

ncy. We are 
giving a mix

ed message t
o the member

ship and 

undercutting
 the potenti

al of a long
 term campai

gn to achiev
e a basic r

eform of 

an illegitim
ate agency w

hich has pro
ved itself t

o be a serio
us threat to

 demo- 

. 	critic societ
y. 

Nor can it b
e seriously 

argued that 
the granting

 of the exem
ption to the

 

operational 
files was th

e only alte
rnative to a

 more seriou
s erosion of

 the FOIA, 

such as the 	
an et exemp

tion sought 
for the enti

re agency. W
e have not s

eriously 

tested the s
trength of t

he public op
position whi

ch could hav
e been ralli

ed against 

such a propo
sal. The pro

cess of nego
tiation and

 bargaining 
whith the AC

LU under-

took in rega
rd to the pr

ovisions of 
5.1324/HA 5

164 by their
 nature did 

not 

encourage suc
h a public c

ampaign. 

The preceden
t set by agr

eeing to th
e exemption 

of the ope
rational  files

 of the CIA 

may haunt us 
If the FBI a

nd Justice D
epartment la

unch a campa
ign tiTZETei

n a com-

parable exemp
tion for the 

FBI's inve
stigative fi

les. I am assuming
 that the 

ACLU's oppos
ition to exe

mpting FBI f
iles is 	

and uncompro
mising. But 

our 

endorsement 
of HR 5164 c

ertainly doe
s not streng

then our pos
ition in re 

the FBI or 

other agenci
es. 
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In the bala
nce, theref

ore, we bel
ieve that t

he negative
s outweigh 

the positiv
es in 

regard to 
HR 5164. B

ased upon 
my report,

 the ACLU-
NC Board v

oted to en
dorse this

 

position In
 principle 

and authori
zed me to c

onvey our p
osition to 

the nationa
l 

Board. Sincerely,
 

Richard Cr
iley 

Vice Chairp
erson 

ACLU-NC Bo
ard of Dir

ectors 

RC:frnh 

cc: Joyce 
Fiske, ACL

U of South
ern Califo

rnia 

Ramona Rip
ston, ACLU

 of Southe
rn Califor

nia 	. 

M. Anne Je
nnings, Na

tional Boa
rd Represe

ntative, A
CLU-NC 

Eva Jeffer
son Paters

on, At-lar
ge Nationa

l Board me
mber 

Mcrt Halpe
rin, Cente

r of Natio
nal Securi

ty Studies
 

Norman Dor
sen, Presi

dent, Nati
onal Board

 of Direct
ors 


