Nixon Told to Free
Files of Two Aides
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Federal Judge Gerhard A.
Gesell ordered President
Nixon yesterday to release
the personal White House
files of John D. Ehrlichman
and Charles W. Colson for
their defense in the Ellsberg
burglary case.

Gese]l signed the subpoe-
nas after a pretrial hearing
in his U.S. Distriet Court-
room over the relevance of
the documents to their de-
fense. The subpoenas were
served on White House spe-
cial counsel J. Fred Buz-
hardt Jr. and ordered the
President or his subordi-
nates to turn over various
files and documents by Fri-
day at 2 p.m.

Defense attorneys said the
subpoenaed documents will
help them prove there was a
legitimate concern by Col-
son and Ehrlichman over
Ellsherg’s access to docu-
ments other than the Penta-
gon Papers, and would aid
them in proving that the
two former White House
aides thought they were act-
ing in the interest of
national security at the
President’s specific direc-
tion. Judge ®Gesell hasn'l
ruled yet on how large a
role the issue of national
security may play in the de-
fendants’ defense.

Informed sources said yes-

terday that the White House
so far has not provided Col-
son and Ehrlichman aceess
to certain documents. These
sources have indicated that
the President may invoke a
claim of executive privilege -
on some of the requested
documents.

While yesterday’s subpoe-
nas contain no requests for .
access to presidential tapes,
persons familiar with the
case said such tapes will be
requested in forthcoming
subpoenas. ;

If such tapes or other doe-
uments are found by Judge
Gesell to be relevant to the
defense of anyone charged
in the case and are not pro-
duced, it could mark the end
of the case, the jlidge said
vesterday. )

“If the court rules: that
material is relevant to the
case and it is not produced,
the  prosecution ends.”
Judge Gesell said during
pretrial hearings on defense
attempts to gain access to
docuntents in the hands of
the government.

Gesell then instructed de-
fense attorneys to narrow
the scope of the subpoenas
they planned to issue before
presenting them to him for
his signature so that each

See SUBPOENA, A21, Col. 1




. SUBPOENA, From A1

specific item could be shown
as relevant to the defense.

Any defense move tg Eain
access to White House docu-
ments could set up a con-
frontation with the Presi-
dent over executive privi-
lege that could end in the
two defendants being freed
withent a trial, In any crimi-
nal case, a defendant is enti-
tled to access to evidence he
couid use to prove his inno.
cence. If that evidence is be-
lieved to exist and it is with-
held by the government, a
Judge may order the defend-
ant {reed.

Gesell later signed two of
the subpoenas, but refused
one presented by Ehrlich-
man’s attorneys for aceess
to the “comiplete files of the
White House investigative
unit known | ag the
“plumbers” on the basis that
the subpoena was too broad.

_The subpoena that Gesell
signed on Ehrlichman’s be.
half asked for production of
“The personal papers of
John D, Ehrlichman frém

an through and
heluding April 30, 1873, con-
sisting of hig handwriting
notes on yellow legal-size
bads bound in red-brown fj.
ber board covers, Said per-
sonal notes are in the pos-
session, custody or control
of the office of the Presi-
dent of the United States of
Ameriea.”

Ehrlichman resigned as
domestic  affairs adviser
rfom the Whte House on
Arpil 30, 1973, amidst new
Watergate revelations egn.
cerning him and then-Whte
House aide H. R. (Bob)
Haldeman. He said ‘he was
told by President Nixon to
set up a White House unit
Lo investigate leaks of classi-
fied information in June,
1971,

The Colson subpoena di-
rected toward the President
asked for:

* Colson’s handwritten
notes on conversations with

President Nixon from_Jupe
%wl
om the "organization of

the plumbers unit until just
after the Ellsberg burglary).
Colson’s  subpoena  said
those | notes are kept in a
separate file called
“presidential notes.”

® A" 10-page “damage as-
sessment” that had been
submitted to the Supreme
Coyrt in" connection with
the ' Pentagon Pipers case.
That doeument, which was
not described further in the
subpoena, is kept in Col-
son’s | “Pentagon Papers”
file, according to the sub-
poena.

® A typewritten memo-
randum of a June 16, 1971,
meéting between . Colson,

. President , Nixon, then-for-

eign - affairs adviser Dr.
Henry Kisginger, Mel Ste-
phehs and John O’Neill. The
lattér two persons were
White House aides who
worked with Colzon, particu-
larly in the area of veterans’

alfairs,

*'A document described
as “a June, 1971, option pa-
per from Colson to Halde-
man dealing with Dr. Ells-
berg and the Pentagon Pa-
pers, and the cover memo-
randum thereto, contained
in Defendant Colson’s
‘Pentagon Papers’ file.”

None of the attorneys for
the other three remaining
defendants, former White
House aide G. Gordon Liddy
and. Miamians Bernard L,
Barker and Eugenio Marti-
nez, have yet filed pretrial
subpoenas for the judge to
enforee with his signature.

All five men are charged
with conspiring to violate
thelcivil rights of Dr. Lewis
Fielding, who was Pentagon
Papers. codefendant Daniel
Ellsberg’s psychiatrist, by
breaking into his Los Ange-
les office.

In other Ellsberg bur-
glary-related actions yester-
day, Judge Gesell denied a
defense motion fo transfer
the! case to Florida, the
home state of Barker and
Martinez, and to hold sepa-
race trials for any of the de-
fendants.



