L H, Rehnquist deepened yester-
"day’ as his former boss’ secre-
tary . strongly _ criticized - him
= while ‘an earlier memo on the

Elsie Douglas, for nine years
secretary to the late' Associate
. Justice Robert H. ~Jackson (and
later secretary to the " Iate

'WILLIAM REHNQUIST
" oo letter attacked

‘| memo ‘subuﬂtbéd -to Justice

“smear:ed the teputation of a

freat - justice”. by, attributmg
to Jackson the views ‘of a con-

i The: earlier memo wa/s re-
ported by Donald: Cronsén; an
international lawyer -based in
London, who ‘said the. contro-
versial ‘memo was not the' first

Jackson—and in fa¢t was con-
trary to -the  one. Rehnqmst
first submltted

“The. '+ ‘controversial 1952
nmemo, written by Rehhquist to
Justice’ Jackson:when the as-
sistant " attomew general was
a; Supreme Court' clerk, sup-
ported the - ‘separate-but-equal
doctrine for - school segrega-
tion laid_ down by the court
in 1896, 7 7

Cronson shared Iaw clerk
duties .with ‘Rehnquist under
Jackson - during: the 1952-53
term when:the school desegre-
gation cases were pending be-
fore the Supreme’ Court.

Cronson explained the situa-
tion in a telegram from Lon-
don. It - was released. yesterday
by Senate  Minority Leader
Hugh ‘Scotf (R-Pa,)," one of
those - who ° favors Rehnquist
for confirmation. :

Cronson confl.rmed Rehn-
qulst’s recollection . that the

views in ‘the controversial
second memorandum were not
Rehnquist’s.

According to Cronson, the
controversial memo was pre-
pared by both law clerks at
Jackson’s request to balance
the earlier memo—which both
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clerks had written urginé' the|™
overruling of the separate but 7

equal doctrine laid down in
1896. ‘°

Scott said he would have:_
- more to say on Cmnson sitele: f

gram - before a cloture vote:
scheduled for today Scott

fodged another petition;  de-|
signed to trigger a. max}d fory |9

vote on cloture:for; S urday,v
if today’s effort fails. = <>

Mrs. Douglas the former
secretary, said her 'shock at

Rehnquist’s letter . was two-
fold, “I don’t know" anyornie in
the world who :was more for
equal protection of the’ *laws

- than Mr. Justice Jackson;” she

_said, denying the memo’s con-

tention tl}at school, segregatlon
was nof.jsufficlently extrenie
a deprivation to’ warrant “in-
tervention by the courts. She
said her reactlon was “one of
shock.” :

As for preparmg the Jus
tice’s conference remarks, Mrs.
Douglas said the memo was
“absolutely incredible on its
face” to anyone -who knew
Jhow Jackson worked. “I’'m sure
he would never think of ask-
ing a law clerk to prepare
such a memorandum for use
in the conference,” she said.

Mrs. Douglas recalled that
Jackson’s reputation for spon-
taneous eloquence had
prompted the ftribute from
Frankfurter that he should be
appointed “Solicitor General

- for life.”

Jackson was Solicitor Gen-
eral—the government’s top
courtroom lawyer arguing the
major cases in the Supreme
Court—and Attorney General
before his appointment to the
high court in 1941: His ora-
tions at the post-World War
1I war crimes trials in Nurem-
burg are widely regarded as
classics of advocacy.

Sen, Birch Bayh (D-Ind.) and
Brooke attacked Rehnquist’s
version of the memo’s mean-
ing, saying its tone and struc-
ture made it impossible for.the
words to be intended as some-
thing Jackson would adopt as
his own.

‘Bayh, in a floor Sp_eech
and Brooke, in remarks in-
sorted in the record said the
law clerk could not have in-

‘| satute.

those of business slavehblders

‘othetwise .

Bayh argued that e -
‘ate, despite its adjournment

rush is not ready to vote on '»

the nomination on. the: basit
of the unresolved™ “charges. ;
Justice Department spokesman
said the record-“speaks’ for: it-

self” and pointed: to cott_’s E

counter-revelation. .

In other developments, Sen.
Jacob K. Javits (R-N.Y):jolned
Sen. Edward = W. Brooke
(Mass.) as the second Repub-
lican to speak against Rehn-
quist. Sen. J. W. Fullbright (D-
Ark.) came out againsts the
nominee in a speech denounc-

ing his advocacy in congres-{

sional testimony- of the su-
premacy of . the executive
branch over Congress, a theme
Fulbright has :criticized in
foreign policy debates.

Opponent§-of Rehnquist re-
ceived a setback on Wednes-
day when they were unable to
dissuade Sen. William Prox-
mire (D-Wis:) from announc-
ing that he would vote for
the 47-year-old assistant attor-
ney general. Proxmire said he
differs with Rehnquist but re-
spects his intellect and tem-
perament.

StrikerA;‘Killed
In- Argentma

BUENOS AIRES ‘Argentina,
Dec. 9 (AP}—A longshoreman
was shot to death today and a
dozen dockers were injured,
when  striking  stevedores
clashéd with the national
coast guard.

The longshoremen’s union
identified the dead worker as
Jose E. Gutierrez, 31. B

The union is on: strike in
protest against a new labor
.contract, enacted by the gov-
ernment.

court, ;to . proféct-: minority'?‘-'
-.|rights ot any - kind—-Whether..‘ E
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" Text of 1952 Memo
Written by Rehnqulst

A memorandum prepared
by William H. Rehnquist for
the late Supreme Court As-
sociate Justice Robert H.
Jackson in 1952 has figured
in the Senate debate on
Rehnquist’s nomination to
the Supreme Court.

The wmemorandum recom-
mends that the court should
uphold th'e - separate-but-

equal doctrine of race rela-

tions.
.In an explanatory detter

read in the. Senate Wednes- .

dau, Rehnquist said:

. As best I can recon-.
st'ruct the
after some 19 years, the me-
morandum was prepared by
me at :Justice Jackson’s re-
quest; i was intended as a
rough draft of a statement of
his views at the conference
of the justices, rather than
as -a statement of my views

. “The informal mature of
the -memorandum and its
lack of any
lenguage make me think that
it was prepared very shortly
after one of our oral discus-
sions of -the subject. It is
absolutely inconceivable to
me that I would have pre-
pared such a document with-
out previous oral discussion
with him and specific in-
structions to do so'. . .”

"Rehnquist served as a law
clerk to Justice Jackson in

1952. The text of the memor-

andum:

- A RANDOM THOUGHT
ON THE SEGREGATION
CASES
- (MEMORANDUM BY MR.’
REHNQUIST TO MR. JUS-
TICE JACKSON

One-hundred fifty years
ago this court held that it
was the ultimate judge of
the restrictions which the
Constitution imposed on the
various branches of the. na-
tional and state government.
Marbury vs Madison. This
was presumably on the basis
that there are standards to

circumstances . )

introductory -

be applied other than the
personal predilections of the
justices.

As applied to questions of
interstate or state-federal re:
lations, as well as to interdpv
partmental disputes within
the federal government, this
doctrine” of judicial review
has worked well. Where the-
oretically coordinate bodies

of government are disput- :

mg the Court is well suited
te ite vode a¢ arbiter. This ie

because these problems in-

 volve much less emotionally

charged subject matter than ‘:

do those discussed below. In - ..

effect,, they determine the
skeletal relations of the gov-
ernments

stantive business of those'

governments,

As applied to relations be- -

tween the individual and the
state, the system has worked
much less well. The Consti-
tution, of course, deals with
individual rights particu-
larly in the-first 10 and the
14th Amendments. But as I
read the  history of this
Court, it has seldom been
out of hot water when at-
tempting to interpret these
individual rights. Fletcher
vs Peck, in 1810, represented
an attempt by Chief Justice
Marshall to extend the pro-
tection of the contract
clause to infant business.
Scott vs Sanford was the re-
sult of Taney’s effort to pro-
tect slaveholders from legis-
lative interference.

After the Civil War, busi-
ness interest came to domi-
nate the court, and they in
turn ventured into the deep
water of protecting certain
‘types of individuals against
legislative interference.

-Championed first by Field, -

then by Peckham _and
Brewer, - the - high-water
mark of the trend in' pro-

to each other.
without influencing the sub~"

i'.

<y

tecting corporations against
legislative - -influence

that the “14th.:Amendment
did not enact ]
cer’s social -
cases coming latér in‘a simi-
lar vein _were, Adkins v
Children’s H; pital, *Ha

‘into. the’ Coni gtitut]

was
probably  Lochner - vs N.Y.-
. To the majority opinion in

that case, Holmeg- replied

erbert; Spen- :
tics.  Othér,

where. a - legislature - was
dealing with Ats own-.citi- *.

zens, it was not part of the
judicial function to: thwart
public opinion except in ex-*
treme casés. SRTIIA

Thurgood*
John Matshall, th:

right, the answer must be
made that :while:'this is
sound in theory, in the long
run it is the majority. who
will determine what the con-
stitutional rights of the mi:
nority are, One -hundred and
50 years ‘of attemptston the
part. of this court to protect
minority rights of any kind
—  whether:’ ﬁhose ‘of busi-
ness, slaveholders, or Jeho-
vah's Witnesgeg, — have all

met the samé, fate. One-by -

one the :casé establishing-
such - rights have- -beény’
sloughed - off, : and .crept si-

lently to.rest. If ‘the present '

court is unable_ to profit by
this example, it must be pre-
pared to see its word fade

in time, too, as embodying |
. only -the segtﬁmex;ts of a

H ¥ %
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transient majority of nine
men.
In these cases now before

_ the court, the court is, as

Davis  suggested, -being
asked to read its own socio-

logical views into the Consti- |

tution, Urgmg a view palpa-
bly at variance with prece-

- dent and probably with leg-

islative history, appellants
seek to convince the court
of the moral wrongness of
the treatment they.are re-
ceiving. I would suggest that
this is ‘a question the court
need never reach; for re-

gardless of the justice’s indi- ..
vidual views on the merits.

of segregation, .it quite

clearly is not one of those:']
extreme cases -which .com-
mands intervention Hrom -

one of any conviction, If this
Court, because its members

1ndlvidually 7 are- -“liberal” |
and dislike segregation; now -

. chooses to' strike it down, it
differs from'. the McRey—
‘nolds. “court ‘only in: the

-kinds ‘of. litigants it favors: |
‘and - the' kinds ‘of -special |

claims it ‘protects. To those

- who would argue that “per-_
+sonal” rights are more sac- .
rosanct * than ~“property” -
_rights, the short answer is -
~that the Constitution l_nakes

ivno such distinetion.”

" popular and unhumanitarian

. position, for which I have

-been excoriated by “hberal”(

‘“colleagues,. ‘but I “think

- surely did not enact Myr-.

Plessy vs. Ferguson was’

right and should ‘be re-af-

firmed. If the 14th Amend-:
"-ent did not enact Spen-’

: cer’s-Social Statics, it just as

dahl's American Dilemma.
Joants 4

I'realize that it is an un- .




