Dear .r. Shea, 5/15/81

I read your Beclurution in Codne, £1-0023 and that of F. Henry Habicht II when I was
in th 'hg&.tal, r @overing frow the udst recent emerpency arterial suriery. it was a
depressing experience, While I had felt, with the assurinces that had been provided, that
even ol it hud required 1901 litigation to obtain any compliance with my 1977 reqpest, it
would be complied with, reading these declaration§ and related papers does not Jjustify
that optimism, They are evagive, and records that cleurly must exist remain withheld and
not in any way accounted for.

In Paragraph 2 ygu state that your D.ecla.rat:i.on concerns only exemptions other than
(b)(1) and that "classified inforuation . « « will be addressed by the Declaration of
Mr, Habicht." This is precisely what he states in his Paragraph 2,that VS

SN 'y affidavit concerns only information classified and withheld
fronfdisclosure pursuant to 5 U.S.C. 552(b)(4)."

Betveen the two of you you succesd in representing that Mr, Habicht addresses gll
information withheld under (b)(1). This is not true, and if you read his Declaration
closely and w:luse to get lost in his chest~thumping, he is careful ﬂtﬁ restrict this with
different langunge. He really says that he addresses only what designated as
Document 33,

In order to further the deceptjon gnd misrepresentation = and if not in'l:andsd where
is th Jjomtification for the Hithholdinb of other clas:ified information in this case in
his declaration - he forgets about his limitation to Bocument 33 nd runs off at considerable
length with more fgeneral representations, like, "Prior to the preparation of this agfidavit,
I presonally exnmined the classifi:ad inrormation falling within the scope of plaintiff's
FOLA requeste « »" If he did not intend to give the false impression that he had esamined
~&Ll withheld classified iuformation he would have said no more than that he had read
Docum.nt 33.

ﬂe thereafter continues to ppout the standard boilerplate, quoting at grea'l" length
from such things as the executive ordel; wicthout show:.ng what he cannot show, the pertinence
of all the quotations and imputed dire consehﬂ: of not withholding.

He boasts about his judgemen is status as an originak Top Secret classification
authority and claims to have determined that disclosure of what is withheld "reasonably
could be mxpected to cause at least identifiable damage to the national security," but
Wk his own description of his qualification.s‘gnd time on the job makes it clear without
possibility of doubt that if he had widertaken to do nothing other thi?i:%hat the Department
alone has disclosed in this case he was not on the Jjob long enough to read those records.

.&pr&d of tﬂ-_ei—verbiage and false pretenses this newborn Tep Secret Classification
Authority may actuully be claiming perpetual national security status for what was all
over the front pages oi the New York Times and the Washington Post and disclosed, with



the Departuen.'s a.sgﬁaut&, by Congressional conuuiiees.

The characterizations of verbiage and false pretense are not rhetorical, as exami-
nation ol the Habicht Ve daration at this point establishes. Where he refers to indef§-
nate hazard to the nation's security unless the inforuation is not withheld until some
ungpecified timd far into the future, h: has less than a sentamce of text, But he has
almost two full pages of single-spaced footnm'. In his footnotedhe does not pretend
to quo’te provisions he claims ate or may bgapplicable. He quotes of that part of
CFR Part 17 on the duration of classification. ﬁe is careful not to make a specific
claim to the applicability of any portion of the CFR or, on the next page, where he
quotes gll of EO 12065 on "ppohibitions, to the applicability of any of the seven
aections‘quotas in full, .,

On these two pages, in fac'!f) Habicht has only seven lines of t.:xt. The remainder -l —
consists of the boilerplated footmotes, all $dngle gpaced.

Based, allegedly g on his #capacityss a declassification authority," Habichfclaims
that what he withholds continues "to meet prescribgd classification requirement ‘. He
adds that the public interest "does not outweight the damage to national security that
might reasonably be expected from disclosure." But he still fails to claim that any
part of what he rubberstamps the withholding of has not been disclosed. And other
portions of what remains disclosed in this instant muse are disclosed.

There is nothing in Habicht'sDeclaratfbon to establish his competence to make such
judgementsa ﬂe is a designated authoritys But he afso is new on the job and there
simply is no way in which § e could havgobtained the information required for any such
affirnationgy wivthiw fh frme ‘A.,Ll Dasodess

Within my not inconsiderable experience, however, such sweeping and Jantines
claims are a major cause of unnecessarily prolonged FOIA litigutiong particularly where
what can be embarrassingz to officialdom is concerned.

There appears to be nothing about which Habicht is not willing to prate under oath
and w;th the kmowledge that the prosecutor will not prosecute himself., An example is
his Paragraph 10, where this newborf authority pretends to lecture the Court and me:

"Exposure. of an intelligence source's identity can résult in the termination of the
source, discontinuance of the source's services, &posure of ongoing intelligence gathering
activities" and many other unimaginable horrgs end dsngers to the security of the nation.
To say nothing of boons to awpposedly enemy intelligence services. All this in 1981,
when Yr, King was assassinated in 1968, and the withheld inforuation is even earlier?
411 of this with the pretense that all sources are live and continuing sources, whereas
a1l cannot be and some of the sources used in this mtt\gr were electronic and not in
any way included within Habicht's pretenses of only human sources, (Those, of course,
were terminated more than a decade age, and NOT from "exposure of(the) intelligence
source's identity."



Consistent with lubicht's pretense of having e.amindd all inforuation withheld as
clasuified he pretends to have sought to make makimum possible disclosure, a cute way
of peferring to & withholding: "I have sought to upply classification to the material
strictly in keeping with the spirit of the FOIA, 5o as to rolease as much information
(\s possible, while ut the sume time prewent damage to the Mational securitye..."(Page 9)

Habicht pretends what is nbw without doubt clear}$ established as untrue, that the
FII's operations against Dr. King were a "foreign intclligence investigation." (Page 10)

(Habicht dous not attachg the record to his ﬁecluration. ?t is not incliided with
your letter of February 3, 1981 to Mr. lesar, which actually ends with the preceeding
numbers Lt is beyond my present capability to make any firther search for whatever
Habicht may have disclosed. ii‘ indeed he disclosed anything not previously disclosed.)

In your Declaration there is inaccuracy and incoupleteness. While it pretends to
provide th. history of thiu litigation, it fails to do so in matérial ways.

This is onc of several reyuests made necessary by the Department's stonewalling,

If it does not end at some point in the not distant future, still@ more litigation will
be required to obtain the withheld inlorumation that was requested,

Mre Ford's letter of 4/1/81, yopr Exhibit C, cphtributes to the misrepresentations
and is pdrtinent. ;1: states & Office of Yrofessional ifasponsimnﬁ OFR)
recerds "were not initially procescsed for release, in the belief they did not fall
within the scope of any pending request by !r, Weisberg and on the assumption they would
be of no interest to him." This assuuption ignores the s pecific items of my requests
litigated in C.A. 75-1996 that pertaing to all re-investigations, of which that by the
OFR wao butrione of sevaral.

Other Items of my C.A. 79-1U96 requests pertain to records still not provided and
of the offices of the APtorney Yeneral and his Veputy. It is because those records were
and munain withehld that I had to file the r.quests involved in this instant cause, in
which the records still have not been provided.

Your explanation about the nature of the records kept and not kept in th{ Be two
oftices (Pamagraph 4, pages 2 and 3) omits any reference to the supposed searches already
mgde in the regular flles, not those kept in those ofiices. Because my prior requests
inclide what is filed elsewhere, the thrust of this peragraph can be to mislead because

.mlo not m er to the prior requests and litigation and failure to provide the information.
. made and attested to. The reason is apparent: he’:lm‘omation sought
is embarrassing to the Department. I will address this below.

What your declar:tion does not state and should be apoarent is that the pertinent
records that are not provided, il' they are not in the filea of the two offices, should be
in the regular files - which have not yet been searched in response to any requeste

On puge 3 you refer to the supgﬁed natupe and estent of thg %m investigation and to
Legar v. Department of Justice. (Hr“LPs‘Lr filed that suit in his’ name because of my
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health. The first arterial SN vlockige had just been diagnosed.) This pre-OFR
investigation was by the Civil RightS Division (CRD). UnJ_ih your description, one of
limitation to the FiI's '"investigation of the assassination of Dr. King," the re-
investiggtions included the FUl's campaign to ruin Dr. King. (This also apjears to be the
subjoct matter of tho records involved in the Habicht Declaration.)

One of the Feal problems with this and this formulatkon is the little-known fact
that the FHI never investigated the assassination. When thefe was complaint about the
inadequacies of the investigation, the FBI defended itself by the statement that it had
not investigated the crime and that it had nerely conducte fugitive investigation in
search of James Earl Hay. The re-investigations did noti this, although the
record is included amony; those supposedly exnminad:jgée FJIHQ MURKIN file.This, of
course, characterizes %‘aubsequant inquiries, WJM('MJL' LD atrafsih 4 /3

You state that in the Legar case thc cou{! upheld the claims to (b)(1) and (7)(C).
This ignores much too much.

Som: ol what is withheld is included in my ap eala, which(” arlier and which to
this day yqgu have ignored. Those appeala are not within thﬂogggg;knse nd are within my
1itigatioant bofore the Legar courts.

Some of what was withheld was public domain, despite the (b)(1) and (7)(C) clains, M
s those made to withhold the name of Stanley “evison. He has since died; there never
was any bavis for the withholdingy therc was disclosure in several Congressional investi-
gationsyand there even was the extensively publicized WBC-TV so-called "docudramg" on
§r. Ling in which *evision is the vjrtual hero. There als e ??en considerable disclosure
by the Department, including‘ souie ol the smeillances.L not Jimited to
electronic surveillancesJ

Even if the 1977 conclusions or the Lesar court are justified, as it can be argued
they were not; even if those judgements had not been influenced by false Swemring by the
Department, as I am quite prepared to prove they were, with proofs ot the falsd swearing;
there remains the fact that what was true four ycars earlier is not true nov and what wgs
disclosed in those four years is totally ignored in your Dgclaratione Need I remind you
of the House Select Comuittee on Assassinations, for example? It followed and its Heport
and other publication followed the Yesar request.

There is evasiveness in yoé:E attachments, for example Exhibit H, the Declaration
of Fredergkk D. Hess }of the Criminal DiJ‘;ﬁ&n. He nttests that three withheld records
are within (b)§5), as deliberative records. wﬁE€5 does not gtate is that other records
of that precise description, recommendation: pertaining to tle re-investi ntions, have
been disclosed; and that as a matter of administrative descrktion they cannot be released.

There is considerable public interest, much more since the end of the House investi-
gation, in the nature of the investigation .nd how the agencies of government functioned,
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The réquest is not fairly deccribed in your Paragragh 4, cited above. You referdto
records physiceally in the offices of 2‘1’-.: s and DAG, but this limitation does not appear
in my request§ your Exhibitsk{ and B. words used are " originated by" aMd were "ever
in the possession of" the offices, as well as those stored there. Clearly the requests
include guch recordy, wherever they miy now be, au long ad they can bu iduntified and
searche& for, which have not been done yete [ J""”r['."wf ,“' Md‘ﬁ ki, Mﬁﬂﬂ“

There are other at least questionable statements in your ﬂecla.ration. Some is typical
FBI bdilerplate and just isn't true. For example, on page 10, thit always "A person who
furni hes inforwation to an investigatory agency does so with the implied or express
promise that at least his identity will be held in conf'idence." Where there is an @xpress
promige the FUI's rocords always record &t, as they also do if sich a roquest is nade.
However, with regard to the implied prowise, thi . iy not ture. If it were there would
Never be witnouues. Oftea it is mld@l‘B'tEOhd thal the sources is to be o witness, With
regard to the similor ey which preceeds FOIA, J. Edgar Hoover held to the contrary
and ordered that these naues not be withheld in the Warren Commission records. In that
same case, qccording to-a-“riminal.Division record I saw for the first tjme two days ago,
when the Department asked then Dallas Folice Chief Jesse Cm-_y aboul t}n.n‘discloau:re of
the vast number of records he had provided, his reply was that full disclosure would not
in any way intcrfére with the operation of his department.

There id a separute and legitimate qugstion of confidentialtty, but it is not
addressed by sweeping, conclusory and factually inaccurate statements) like yours that .
I quote above. A}l sources are not coniidential and all human sources do not expect i M’d“"
confidentiality. .

Lower in the same Ba.rag,:raph you state what I correct above, what is not tmme, that
"The Bureau files were created for ﬂ.e purpose of in¥lstigating the murder of Dr. King,
eglearly a law wnforcoment function." The FBI never conducted any other than a fagitive
investigation, as it states in its own internal records,

I.d.ke@se. all the OFR's records were not compilad for law enforcement purposes.
Tou quote only two of the AG's hharges.

On page 14 and elsevhere you refer to what was withheld as ourside scope and here
" is described as pertining solely to the assassination of President Kennedy. These are
records pertaining to the House committee, which was charged with looking into both
assassination. In that sense it may be that no such distinction can be made when one is
examining hfto the comndttee's or the Vepartment's functioning. Houever, what is clear
is that all such inforuation is within other of my requests that are withhout compliance.
If you faced any deadlines in preparing your Qeclaration and providing records, that

deadline has passed and good faith calls for the production ol those records that are
locatedgnd are known to be withip ny requests that you have been ignoring for years,




You have not provided these rccords and you have not :Lni‘or@éd ne that with t@u
havin;; been locatedy which means no search is now required, they will now be disclosed.

And might it not have begn informative to the §ou.rt if you haé not withheld the
fact that these withheld records are within other of my requests that lack compliance?

Thore is information of sigmificance -und considerrable historical importance that
was in the possession ol the AG and DAG, whether or not now filed in those offices. It
is of a nature that indicates it should still exist. 1t is historical-case information and
is not subject to automatic destruction.

While it is alleged that the ¥BI's involvement in thé King assassination was at the
ordé&r of the Attorney t"-emiu-a:l., it has not been able to produce any such directive, It is
not able to claim any a@thorization, from any lesser source, until some time after it
had involved itself, which in plain English mea.na‘ siezed the case and used the lcoals
as its fronts Any authorization certainly should exist, and if there was no such authori=
gation , is it posciblc that the many subsequent investigationswerdotherfhan whitewa .
if those eminent lawyers did not seck and come up with such autho zation] M—/Ufnfﬂu h‘i" {‘t

4G Clark made a public statement the day after the assassination in which he
represented there was no conspiracy, that Ray, then not ide'ntifiad with his correct name,
wa.a* a lone assasgin. Mr. Clark then mas accomparied by Mr. Hfover's expert press mani-
pulator, Cartha Deloach. There is no source available to the AG for any such information
other than the FBD. There also was considerable and negative reaction to this unjustified
public stutement by the AGe It appears unlikely that thereis is nowhere any pertinent record.
Particularly when the FSI itself filed a conspiracy charge against fay, as Galt, within
a few daws& { did not drop that charge for years after '“’a\y's guilty plea andsntencing.)

With regard to that guilty plea, the Department and others leaked their heuds off.

In 1971 I published some of what they disclosed. In 1973 I learned more, as Ray's investi-
gator and during the evidentiary hearing in fﬂ; Ve Roge m;_ federal district court
in Memphise The Department, including the AG and DAG, were involved, with the Mng family
a.ndﬂaaaociata, in the guilty plea negotiations, if what dctually came to pass an be
called the end product of negotiation. There was considerable adverse comment on such a
case being settled without any trial at all, without any of the claimed evidence being

" tested under cross examination and in public, the traditional, American way. Inlﬁntum
for pleading guilty Ray was awarded the maximun possible sntence, as the judge himself
later stated in public, when he claimed to have made a good deal because Ray could have
been acquited after trial. ( It then also was improper for the judge to be involved in
guilty plea negotiations, according to the standards of the bardrafted by the man who
is now Ché:\.f Justice of the United States.) My requests litigated in C.d. 75=1997 are

specific in seeldng all informatiOn pertaining to the guilty pleae, also seekp records
pertaining to tlose involved in foisting off this "deal" which guarant@ed “ay the 10@31:



;,n*" lg then possible.

What makes this even more dubious is that when cop;ing a plea was first presented
to iay, by the counsel hc had before he got “ercy Foreman (or vice versfﬁ ,'“wgr a
E—yeur sentence. Ray rejected it outright and did ndt authorize the Arthur Haneses to
make ana deal or negotiate any. The Haneses testified in the evidentiary hearing that
if Hay had asked their advice, they would have advised him to reject the deal and stand
trial, Percy Foremasn "negotiated" the YY=year deal with the jhdgee

But as testimony and public statements make clear, all was in asuociation with the
”epartment and its top ofticialse.

They, meanwhile, had virtually no case to *a.ke to court against fay and if their
extradition alone had been subjectcd to close scrutiny, the prospects for embarrassment
were considerable.

There was no witness who could or did place Ray at or near the scene of the crime, M
even in lemphis or the State of Te.nnessee’ for the two hours before the crime, The only
witness who ever placed him within the cify or state was, at the time of the exiradition,
in a mental hospitals To get Ray ectradicted the “epartment go*t\p( Charles Wuitman
Stephens, an aleoholic with a long criminal record, to pretend F: having identified Loy
as a man he claimed to have seen two hours before the crime. Hoviver. what the Department
withheld is the fact that long before thgextradition proceeding, two weeks after the
crime, when Stephens was shows a photogrjph of Ray he sthated unequivocally that Ray was
not the he'd ssen.

(One of those countless appeals on which you have not acted pertains to this and the
FBI's continued withholding of the original records of its interviews of Stephens, )

The FBI was never able to tiT thé alleged death rifle with the remnm;' of bullet
removed dom Yr. King's bedy it claims it did not test fire the rifle (although HSCA claims
to luve {;ot'tén the test-Cired specimena)'. and no ‘I:Je partment lawyer ever hud or posed any
questions, not even when so charged by the AG? IIR( is not only the FUI that can be embarrassed
by the information I sought and still seek. The guilty plea and subsequent so-called
investigations arc among the aress 6f potential embarrassment that are also inctud.ed within
my earlier requesta dnd litigation, in C.A. 75-1996. IN irno search was madead now you
claim no more than that the withheld information is not filed in the offices mentioned in
my compliant, which is not limited to what is prosentely in those offices.

For half a decade the Department has been boasting in public that itd was going to
meke all publicls it took the so-called hangout road, all the while doing all it dared
try to withhold what is pertinent and what I sought. It has not yet searched in mesponse
to my 1975 and earlier requestsj it insisted on louding all the junk i.lfita MURKIN file
on me under the false pretense that this would constitute compliance, to which I then and

,5!inee objected strongly; and when I have not done so it has regularly claimed :Ln C.ha 75—



1996 that 1 have e:xpanded my requests, megrmhile, os in tlds instunt cause, not complying
witk other and pertinent requests 1 am forced to file in o to now vain < ort 4o obtain
the inforuation first royuested morce than a decade apoe

The Department, whose enployecs are imaune from eny offensc comudted in any FOIA
matler, has eruate’ o Mnmmm a raquestor of inlormation the Degortment dous not
wunt to diuclose ieceu o cff;'olco.:: h‘..tw‘t;:m pormunent noun-complinnee and permunent litigution.
While the ”epurtment is not concurned about the great costs it thus ceeates, for other
purposes it complains about the cost of FOIA, without regard to the major portion of
those cn.;tsutmb%g non=coupli:nce with FOIA ratherthan coumpliance with ite

Your declaration does not state that the information I seck is not availabla, It does
not even pretend to a ghod-faith search. 411 it claims is that the information is not
now physically in either office, which is meaningless.reesssswsswes 1f the 1?emrtment's
intent was to comply, 1 do ndtse wly you provided any Heclaration prior to ﬁmldng the
required searches, which arc not limited to those of ;'ice;a.

D beli v the intent mot to conply, a general stonewalling intent with regard to
me, is clearly reflected by the withholding of rccords that, /hether or not pertinent in
thic case, clearly are within othormd ignored squostsof which you know, requests dSuced
by appeals on vwhich you hive not acteds

Of course, I reget it all very nuche And appeal the denialc.

Sincercly,
Harold We

isberg .



