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very grave posa:lbmty of a
fundamental eonstitutional
confrontation’ between thé
Congress and “the presi-
dency. We wish to awvoid
that, if possible, :

“Consequently,” | the letter

' co.ntinued “we request an

“opportunity for, representa-

tives .of this committee and
its staff to meet with you

and your, staff to try. to find .
ways to avoid such a con-

frontation.”

Ak

At noon the President and

the North Carolina Senator
talked for 17 minutes and
agreed to meet alone. The
committee's second secret
meeting followed that con-
versation. -

Afterward, Ervin said he

would not bring up the.

question of the President'
testifying himself.

While most of the mem-
bers of Ervin's - committee
have indicated no desire to

~gubpoena  ‘the President, = ° | .
" some of them have said they |
. wish he would appear volun- =
‘tarily. And they have re-

quested all documents rela-
ted to presidential aides and

the 1972 campaign, a request
- that Mr. Nixon refused in a
2 Ietter last Saturday to Er-

vin.

The constitutional erisis
escalated Wednesday when
Warren announced that
White House lawyers had

-decided May 23 that former

presidential aides involved
in the Watergate investiga-

" tion could “peruse” their old

documents but could. not
‘take notes on them or copy
them in any way.

Yesterday, after learning

that Mr, Nixon had agreed
the com- .

to meet with Ervin,
mittee passed a resolution
saying it “is of the unani-
mous opinion” that it “is en-
titled to have aceess to
every document in the pos-
session of the White House
or any department or
agency of the executive
branch ... which is rele-

- vant” to the committee’s in-

vestigation. !

While neither side ap-
peared to be giving ground
on the doeument issue, the
committee also said in its

' resolution that it “is anxious

to avoid any confrontation
with the White House” and
for that reason had au-
throzed Ervin to meet with
the President “to- ascertain
whether there is any reason-
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o o, July 12, 1973
.- Me President ) : J

The White House =~ = - " i
Washing:ton, D. c. p o o

Dear Mr. Preaident: i KO

I acknowledge reee:lpt or your letter of July 6, addressed to me
with a copy to Benator Baker.

The Cormnittee fesls that ycu.r posit:lun as stated in tha letter,
measured against the Committes's responsibility to ascertain the
facts related to the matters éet ‘out in Senate Resolution 60,

present the very grave possibility of e fundamental constitutiansl
confrontation between the Congress and the Fresidency. We wish

to mveid that, if possible.’ Consequently, we request an opportugity
for representatives of this Committee and its & to meet with
you and your staff to try to finﬂ ways to avoid uuch a confront.ation- 1

We stand rendy to discuss the matter with you at your convanienee
We would ppint out that ‘the hearings are on-going and that time is
of the easenlce. we trust ths.t thin may be done vary promptly

W

Very truly yours, - 7. o : ‘ %

BSam J. Ervin, Jr. O, 5T s - S0
Cha.irma.n } : poidt P . : ' W

E T b . ArRAY i et . -I‘_’".i'i".‘- 5 ,__.:.J:‘ e
| Senator Ervin's letter to the President, hand-carried to the White House.

‘able possibility of working
out any reconciliation,” )
* Another indication of pos-
- sible compromise came from
an administration source,
p *.who pointedly noted a sec-
’ tion in the President’s .Iu]y
6 letter that said:

“The White House will
continut to cooperate fully
wit.h the committee in fur-
nishing information relevant
.toits investigation except in
those instances where I de-
termine that meeting the
committee’s demands would

- wioalate my constitutional
responsibility to defend the
office of the presidency
against encroachment by
other branches.”

- Although the Senate com-
mibtee has asked that all
White House documents rel-
evant to Watergate ' be

- turned over, the commlttee




and staff over the last cou- -

ple of days have attempted
to define more narrowly
what it believes the commit-
‘tee is entitled to see.

A memorandum prepared

by staff lawyers, for exam- .

ple, has suggested that the
White House could excise
portions of documents that.
did not relate to Watergate.
Among the papers the
committee specifically wants
to see are daily news
summaries prepared for the
President which reportedly
contain notations Mr. Nixon
wrote to aides; notes' pur-
portedly taken by former
White House chief of staif
H. R. Haldeman during al-
leged discussions of Water-
gate with Dean; and brief-
ing papers from the files of
Haldeman, Dean, and Mr.
Nixon’s former domestic ad-
viser, John D. Ehrlichman.

It was also reported that

Archibald Cox, sp]iecial
Watergate prosecuter, | has
been discussing the docu-
ments issue with the White
House in order to avoid a
similar confrontation. But it
is known that the White
House has not been supply-
ing everything that Cox’ of-
fice has requested. .
Sen. Howard H. Baker (R-
Tenn.), committee | vice
chairmian, said voluntary co-
operation “would be i the
‘best thing at this point. It
takes time to litigate. It may
take years.” - |
Baker mnoted that L Mr.
Nixon had reversed himself
May 22 on his earlier claim
of executive privilege for
present and former White
House aides and also waived
the attorney-client privilege
in connection with the testi-

)
"

mony of his fotmer counsel,
John W. Dean III.

Another committee mem-
ber, Sen. Lowell P. Weicker
(R-Conn.), said he hopes the
Nixon-Ervin meeting pro-
duces a voluntary agreement

to. produce the documents..

“But if it doesn't,” he said,

vestigating the matter with
or without the President.”
The history of executive
privilege is complex. Har-
vard law Professor Raoul
Berger, has contended fhat
the President’s <right  to.
withhold 'information from
Congress or the courts does
not exist. Other authorities,
however, have insisted that
it does. R e AP
Mr. Nixon 'in his July 6
letter noted that in 1953 for-
mer President Harry S."Tru-
man declined a subpoena to
testify before a House comr
mittee “on the ground that
the separation 'of ppwers\
forbade * his. appearance.
This position was not chal-
lenged by the Congress,”

Mr. Nixongaid. .. . .ov:
The an ' letter, writ-|
ten to the House Un-Ameri-|

can Activities - 'Committee
nearly ayear after he leit
office, said he assumed the
committee wanted to exam-
ine him about matters tmai‘.L
occurred during his tenure.

In declining, Mr, Truman
named Presidents Washing-
ton, = Jefferson, Monroe,
Jackson, Tyler, Polk, Fill-'

“‘more, Buchanan, Lincoln,

Grant, Hayes, Cleveland,
Theodore Roosevelt, Cool-
idge, Hoover and Franklin
D. Roosevelt as having also
refused congressional sub-"

A jasiey
poenas “or demands for in-

'formation of various kinds.”

'On the other hand, George
Washington in 1792 did pro-

vide papers to a House se-

lect committee looking into
the defeat of Gen. Anthbny

.+ St. Clair in & battle with |
"'An;eﬂcan- Indiians. ‘Four
“the commitiee is stll going - YoFS 1A%T 1% ey o
to be able to do its job in-

-

refused ‘a demand by the
House for correspondence
and other papers sent to
John Jay about a treaty with
England. But Washington
-said he acted only because
the papers were not perti-

_nent to the inquiry.

In ‘1807 * Chief " Justice
John'  Marshall, presiding
over the treason trial of
Aaron Burr, issued an order

. for President Thomas Jef-

ferson to produce docu-

' ments involving Burr. Jef-
ferson contended that some

of the papers might contain
state secrets, but he did not
claim immunity and pro-

.' duced a letter that the court
‘_wanted.' gt . T

The present-day emphasis'
on executive privilege stems
from the 1950, when the late

* Sen. Joseph McCarthy (R-

Wis) was holding free-
swinging probes of the exec-
utive branch.’ The privilege
was often invoked in those
days. ik 2 S e T

A 'series of memos written

" in 1957 and '1958 by then
* Deputy " Attorney ' General

'William P. Rogers provided
a' widely quoted rationale
for the privilege. -

This week the Ervin com-
mittee staff released its own
memo on the issue of apply-

; ing the “privilege'to docu-
~ments in White Ho'use cus-

tody. S e Sl
- It hcknowledged  that
scholars disagree over the

* legal basis for the' privilege,

bqt insisted that- the doe-
trine does not apply to the
papers because executive

“privilege may not be used to
' eonceal information relating
to a erime.” :

- Further, it argueﬁ, since

‘Mr. Nixon opened the door

to testimonial evidence on
the part of his aides and for-

mer aides, he has waived

the privilege in regard to
documentary evidence. :



