Ervin Hits

Presi ’
iy }ynt S

Decision

By Edward Walsh
washington Post Staff Writer
Sen. Sam J. Ervin Jr.

(D-N.C.), chairman of the
Senate select committee
investigating the Water-
gate case, yesterday criti-
cized President Nixon’s
refusal to appear before
the committee, saying the
President will have to
“take the consequences”
of his decision *to with-
hold information from the
committee and the Amer-
ican people.” ! :
Citing legal precedents
stretching back to an opin-
| ion of Chief Justice John
| Marshall in an 1807 case in-
volving President Thomas
| Jefferson, Ervin said he be-
lieves the Senate committee
has authority to -subpoena
| the President to appear be-
fore it and to produce presi-
dential papers. He said,
however, he would oppose
the committee taking such a

he said.

The North Carolina Demo-

crat spoke in a telephone in-
terview ' from - his +home in
- Morganton, N:C.,. shortly af-
vfer .\ the .~ Westérn = White
House -in San ' Clemente,
Calif,, released the'text of a
letter from the President fo
Frvin. setting out Mr, Nix-
=on’s position on suggestions '
" that.he. testify before the
committee.

In the letter, the President
said he 'would not appear
before the committee 'per-
sonally “under any circum-
stances” and would not al-
low the committee to see’
any of his ptesidential pa-
\ ' M#, Nixon—leiting: his’ own
“precedent of President Harty:
S. Truman’s refusal to appear
. before a House committee in
1953 after he had left the
presidency—said he took his
position because of his “con-
stitutional obligation to pre-
'gerve intact the powers and
prerogatives . of the presi-
dency.” i .

The President’s letter was

course. : ; .
| wsefimre | Ry Jo Beilge_r:‘ur-—'r’he-“’umnm?_ Post |

" “if a President wants to [ : ;
withhold information from s John N. Mitchell: He shuns talk of Watergate.
- - *,-’,“. ‘;:-:L‘L h:,‘ - e i A _.E_.__,_: 3 =

the committee ~and the | . ; w3

~no  great surprise, having
‘. been preceded by  several |
‘recent White  House state-
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American  people, 1. would
just let him take the conse-
quences of that,” Ervin said.
‘" Ervin also cited what he
called “a rule of law” that
an “unfavorable inference”
can be drawn against any-
' one who fails to produce evi-
dence he has to an investiga-
tive body.
1 think that Tule applies
in this case and all others,”

ments taking the same posi-
,;tion.. Nonetheless, the force- |
“ful language of the letter .

‘pitted the President directly-
“against Ervin, the chairman
“pf the committee, and Sen.
(Howard H. Baker Jr. (R-
i gn_n.), The commitiee vice
chairman, both of whom have

"E;puggested they would like to

See WATERGATE, A2, Col. 6



Separation
Of Powers
Is Cited -

By Carroll Kilpatrick’

Wwashington Post Staff Writer

SAN CLEMENTE,
Calif., July 7—President
Nixon told the Senate
Watergate investigating
committee today that,un-
der no circumstances
would he testify before it
or open presidential pa-
pers for committee inspec-
tion.

To do otherwise, he said
in a letter to Chairman Sam
J. Ervin Jr. (D-N.C.), would
violate -his constitutional
duty to the independence of
the presidency and to the
principle  of separation of

In the letter, madée public
here and ‘delivered to’ the
committee in Washington,
the President promised to
“cooperate fully” in fur-
nishing information tp the
committee.

“At an apprupnate time
during your hearings, 1 in-
tend to address publicly the
subjects you are consider-
ing,” he said.

The letter clearly ruled
out the possibility that for-
mer counsel John W. Dean
I1I might copy official pa-
pers of hiz which are in the
White House and turn them
over to the committee.

However, the President
said nothing to change the
earlier promise that Dean

_and other former assistants
may inspect their papers
under supervision aud make
notes from them:

Dean cnnrplained in "testi- '

fying to the committeé’ that

. he was not provided a desk
and was not allowed to use
a copying machine in. the
basement | room  of ° the
Executive Office Building
where his papers are held
under guard.

[In a felephone interview
with The Washington Post,
Ervin said that the Presi-
dent “will have to take the
consequences” of his deci-

- 'sion to “withhold informa-

tion from the commiitee
and the erican people.”
He said: he believes the com-
mittee has authority to sub-
poena the President, but
that he would oppose such a
course. :

[Ervin also eit»ed what he
called “a tule of Iaw” that
an “unfavorable i.nference

~ can ‘be drawn ‘against any-

See PRESIDENT, A13, Col. 2

Texts of Nixon and Tru-
man lettén on Page Al2.

PRESIDENT, From Al

.one who fails to produce
evidence he has to an in-
vestigative body. “I think
‘that rule applies in this
case and all others,” Ervin
sald.] /

The President’s action in
_effect locks up any docu-
‘ments not already outside
- the White House files which
would either prove or dis-
prove the President’s posi-
tion on Watergate. .

While the investigating
committee has never re-
quested the President to

testify, committee members
‘have raised the question
publicly and have suggested
there might he some way
the President could answer
duestions without going to
a televised session to testify.

. Mr. Nixon cited a_letter

from former President Tru-
man to the old House Com-
mittee on Un-American Ac-
tivities declining to respond
“to a subpoena to testify be-
fore it after he left office.
“It is difficult’ to improve
upon ‘President  Truman's
.discussion of this matter,”
Mr, Nixonesaid, and he en-
closed the full text of the
letter from the former Dem
ocratic President. ¥
Mr, Truman said that he
felt “constrained by my duty
to the people of the United
States to decline to comply
.with the subpoena. In doing
"so, I am carrying out the
provisions of the Constitu-
tion, and I am following a
long line of precedents, com-
mencing with George Wash-
ington himself in 1796.”
Mr. Truman then listed 15
other Presidents who “have
" declined to respond to sub-
_poenas or demands for in-’
- formation of varioud kinds
- from Congress.”
., Mr. Nixon told Ervin that

"he wanted to state the rea-
son why “I shall not testify
before the committee or per-
mit aceess to presidential
papers.”

“] want to strongly empha-
size that my decision, in
hoth ecases, is based on my
constitutional obligation to
preserve intact the powers
and prerogatives of the pres-
idency and not upon any de-
sire to withhold information
relevant te your inqniry,
the President wrote.

Regarding the question of
his own testimony, Mr.

Nixon said: “I have -con- |

cluded that if I were to tes-
tify before the committee ir-
reparable damage would be

done to the constitutional -

principle of separation of

. powers , .

. “The constitutional doc-
trine of separation of pow-
ers is fundamental to oqur
structure of government. In
my view, as in the view of
previous Presidents, its pres-
ervation is vital. In this re-
spect, the duty of every
President to protect and de-
fend +the constitutional
rights and powers of his of-
fice is an obligation that
runs directly to the people
of this coun

“The White - House staff
will continue to cooperate

- fully with the committee in
furnishing information rele- *

vant to its investigation ex-
cept in those - instances
where -I - determine that
meeting the committee’s de-
mands would violate my

constitutional responsibility -
to defend the . office of the.

presidency against encroach-

“ment by other branches . ..

“I consider it my constitu-
tional responsibility to de-
cline to appear personally
under any circumstance be-
fore your committee or to
grant access to presidential
files.”

Earlier this week, White
House press secretary Ron-
ald L. Ziegler said that Mr.

" Nixon would not testify be-

fore the committee. The
President’s letter, further-
more, made it elear in the
phrase “under any circum-
stances,” that he would not
now consider inviting the
committee to the White
iIli;mxr.e for an informal meet-

g

Ziegler also said the Pres-
ident intended to address
the subjects raised in the
committee when the first
phase of the hearings are
concluded, possibly in early
August, and the President
affirmed his intention in to-
lay’s letter. .

Recalling earlier state-.




ments, Mr. Nixon said his
staff is under instructions to
“pooperate fully” in furnish-
ing pertinent information to,

the inquiry. On May 22, he.

said, he directed that the’
right of ‘executive privilege
not be invoked “as to any
testimony concerning possi-

ble . criminal  conduct.”
And “I waived in addition
the attorney-client privi-

lege” in the case of his for-
mer counsel, John W. Dean
111, he said.

“These acts of cohperaﬁon
with the . committee have
been genuine, extensive and,

in the history of such mat-
ters, extraordinary,” Mr.

‘Nixon said in his letter to

Ervin.

Requests for inspection of
presidential papers or for
the President to testify,
however, he said, “would
move us from proper presi-
dential cooperation with a
Senate committee to jeop-
ardizing the fundamental
constitutional role of the
presidency.

“This I must and shall re-

* sist.”

beclari.ng that— no Presi-
dent could operate without

. the freedom to communicate

with his staff in complete
candor and to explore alter-

confidential manner,
President said he had none-
theless agreed to permit
“the unrestricted testimony

of present and former White |

House staff members before
your commiittee.”

. However, to open his pa-
pers “would inevitably re-
sult in the attrition, and the
eventual destruction, of the
indispensable principle of
confidentiality of presiden-

 tial papers,” Mr. Nixon said.

_ native lines of policy in a |
the |




leon S Letter:

SAN CLEMENTE, Cahf,
July 7 (UPI )-—Te::t of a
letter from President Nivon
~to Sen. Sam J. Ervin Jr.
(D-N.C.), chairman of the
Senate Select Commiitee on
Presidential Activities.

Dear Mr. Chairman:

I am advised that mem-
bers of the Senate Select
Committee have raised the
desirability of my testify-
ing before the committee.
I am further advised that
the committee has requested
access to presidential pa-
pers prepared or received
by former members of my
staff.

In this letter I shall state

the reasons why I shall not
testify before the committee

or permit access to presi--

dential papers.

I 'want to' strongly em-
phasize that my decision,
in both' cases; is based on
‘my constitutional obligation

" to preserve intact-the pow-
ers and prerogatives. of the
presidency and -not wupon
any desire to withhold in-
. formation relevant to your
inquiry.

My staff is under instruec-
‘tions to cooperate fully with

yours in furnishing infor- .

mation pertinent to your in-
quiry. On 22 May 1973, I
directed - that the right of
executive -privilege, “as to
any testimony concerning
_possible eriminal conduct or
“discussions of possible crim-
inal conduct, in the ‘matters

presently unﬂer investiga-
tion,” no longer be invoked
for present or former mem-
bers of the White House
“gtaff, In the case of my for-
mer counsel, I waived, in
addition, the attorney-client
privilege.

. These acts of cooperation _
“with the committee have

been genuine, extensive and,
in the history of such mat-
ters, extraordinary.
The pending requests,
however, would move us
" from proper presidential co-
operation ‘with a Senate
committee' to jeopardizing
the fundamental constitu-
tional role of the presidency.
This I must and shall re-
sist.
No President could func-

tion if the private papers of -
. his office, prepared by his .
personal‘staff, were open to

public serutiny. Formulation

- of sound public ‘policy re-

quires -that the President
and his personal staff be
able to communicate among
themselves in complete can-
dor, and that their tentative
judgments, their exploration "
of alternatives,. and their
frank ' comments- on ‘issues.
and personalities at home

amii ahroad remain confiden- -
-tia

I recggnize thatin your m-

vestigation, as in others of
previous ‘years, arguments

can he and have been made

for the identification and,
perusal by the President or, .

his counsel of selected docu- :
ments . for possible release. -
to the committees or their
gtatls, .

But such a course, I have .

concluded, would inevitably
result in the attrition, and
the eventual destruction, of
the indispensable principle
of confidentiality of preai-
dential papers.

The question of testlmony
by members 'of the White
House staff presents a diffi-
cult but different problem.
While notes and papers
often involve a widerang-

~ing variety and intermin-

gling of confidential mat-
ters, testimony can, at.least,
be limited to matters within
the scope of the investiga-
tion. For this reason, and
because of the special na-
ture of this particular in-
vestigation, I have agreed
to permit.the unrestricted
testimony of present and
former White House staff
members before your ('.Om-
mittee. . '

The question of my own
testimony, however, is an-
other matter.

I have ‘concluded that if.1-
were to testify before the
committee irreparable dam-
age would be done to the
constitutional “principle <of
geparation of powers. My
position in this regard is
supported by ample prece-
dents with which you are
familiar and which need not
be recited here, It is appro-
priate, however, to refer fo

J | Shall

one par'r.lcular dccasion on
which this issue was raised.
In 1953 a committee of
the House of Representa-
“tives sought to subpoena for-
mer President Truman to
inquire’ about* gmatters of
which he had personal
knowledge while he had
-served as President. As you
-may vrecall; ‘President Tru-
man deelined to comply with
the subpoena on-the ground
that the separation of pow-
ers forbade his appearance.
This position was not chal-
lenged by the Congress.

It 1§ difficult to' improve
upon President . ‘Truman'’s
. discussion of~ this matter.
Therefore, I request that his
Ietter which 1s. enclosed for

“the
-ience,

. committee’s. conven-
be made part of the

eommittee's record.

r

Not Testlfy. S

The constitutional doe-
trlne of separation of pow-

_ers’is fundamental to our '

structure ‘of government. In

“my view, as in'the view of -

previous Presidents, its pres-

-ervation .is vital. In this re-

spee¢t,’ the duty of every
President * to, proteet ~and

defend the constitutional :

Tights “and” powers of his
office " is "an obligation- that

runs directly to the people:

.of this country.
- The ‘White House will con-

“tinde " to" 'cooperate fully '
* with the committee in furs’
i nishing " information rele- "
- vant to its investigation ex--

_cept in those instances

where I determine that’

meeting the committee’s de-
mands would violate my con-
stitutional - responsibility to
defend the office of the pres-

ideney against encroach-
ment by other branches.
At -an -appropriate ; ﬂme A
during your Iin-
tend to address publicly the

. subjects .you are consider-

ing. In the meantime, in: the -

' context of Senate Resolu-

tion 80, I consider it my con- °
stltutlonal responsibility to
decline to appear personally .
under any circumstances be-
fore . your committee or to
grant access to presldential ,
files,

I respect the responslbd]i- k
ties placed upon you and -
your colleagues by Senate.

. Resolution 60.:I believe you

and your committee ecol-
leagues equally respect the

. responsibility placed upon
' me to protect the rights:-and

powers of the presidency un- . -
der ‘the Constlmtlun.



“Truman Re] ection

The text of former P-ress-
dent Truman's letter of
Nowv. 12, 1953, to Chairman

Harold H. Velde of the

House Committee on Un- -

American Activities, cited
President Néxon as
pncedent for refusing to

testify before the Senate °

Watergate Committee:

I have irour subpoena dat-

i ed November 9, 1953, direct-
ing my appearance before
your committee on .Friday,

November 13, in Washing.’

ton. The subpoena does not
state the matters upon

which you seek my testi-.

mony, but T assume from

the press stories that you

seel'to examine me with re-
spect to matters ‘which oc-
curred during my tenure of
thﬂ'Preaidency of uhe ‘Unit-
ed States. e

spite of my personal y
ingness to cooperate'

wﬂ:h your committee, T feel

constrained by my duty to

the'] people, of the United

States to decline to comply -

with the subpoena:

In doing %o, I'am carrying
out! the ' provisions of the
Co tut:lon ‘of the United

s: and am following a
long line of precedents, com-
neing with ‘Geprge Wash-
n himself in 1796. Since
his'} day, Presidents Jeffer-
S0 Monroe "Jackson, Tyler,
Po Fll!mo:e Buchanan,
Ll coln, Gr&nt, Hayes,
eland Theodore Roose-
Coolidge, Hoover and
Franklin D.: Roosevelt have
ed to respond to sub-
poé or dethands for in-
fo tion of various kinds
by Congress.

The underlying reason for
this.clearly established and

uniyersally recognized con-
stitutional doctrine has been
succinetly set forth by Charles
Warren, one of our leading
constitutional authorities, -as
follows: i

“In this long series of con-
teqts by -the executive to
maintain. his constitutional

integrity, 'one see a Iegiti-

-mate: conclusion - from our
_theory of government:

“Under our constitution,
each branch of the govern-
ment is designed to be a

coordinate representative of
- the will of the people. -

“Defense by the executive
of his constitutional powers

‘becomes in very truth, there-

fore, defense of popular
rights — defense of power

which the people‘ granted to.

him.
“Tt was in that sense-that
President Cleveland spoke

of his duty to the people not:

to relinquish any of the
powers of his great office.

It was in that sense that

President Buchanan stated
the people have rights and.
prerogatives in the execu-*

. tion of his office by the
_ iPresident which every Pres-

ident is under a duty to see

" ‘shall never be violated in

his person’ but-‘passed to
his successors unimpaired

by the adoption of fa dan-

gerous precedent. In main-

‘taining his rights against ‘a

trespassing . Congress, the
President d_efends not him-
self, but popular govern-
ment; he represents not him-
self but the people”
President * Jackson Te-
pelled an attempt by  the

.Congress to' break'down the

separation of
these words:

“For myself I shall re‘pe],
all such attempts as an inva-
sion of the principles of jus-
tice as well af” of the Consti-
tution, and I shall esteem it

powers in

.my sacred duty to the peo-

ple of the United States to
resist them as I would the
establishment of a Spanish
inquisition.”

I might commend to your

v reading the -opinion of one
of * the . committees of the -

House of Representatives in
1879, House Report 141;

March | 3, 1879, Forty-fifth .

Congress, third session, in
which the House Judiciary
Committee said the
fo]]orwing

~ « be happy to appear.”- ;

HARRY TRUMAN -
| "« «« declined subpoena

“The executive is as inde-
pendent of either house of
Congress as either house
+Congress is independent of
him, and they cannot call
for the records of his. ac-
tions, or the action of his

ficers against his consent .

any more than he can call
‘ for any of the journals or
recc.)'rds of the House or Sen-

It must be obvious to you
that if the doctrine of sepa-
ration of powers and the in-

dependenc'e of the  presi- -

dency is to have any validity
at all, it must be equally ap-

plicable to a President after

his term of office has ex-
pired when he is sought to
. be examined with respect to

. any acts occurring while he .

is President. 2
The doctrine would be

ahatt.ered and ' the Presi-~

dent, mntrary to our funda-
. mental theory of constitu-

' tional government, would

become a mere arm of the
legislative branch of the

government if he would feel
during- his term of office

that his every act might be'

stibject to official . inquiry
and -possible’ distortion for
“political purposes. ¥
JIf your intention, how-
ever, is to inquire into any
acts as a private individual
“either before or after my
Presidency and unrelated to
any acts as President, I ghall



