UNITED STATES DISTRICT COURT cJ
FOR THE DISTRICT OF COLUMBIA ﬁ{e

Fed b 178Y

ANGUS MACKENZIE,
Plaintiff,

Civil Action No.
82-1676

Ve

CENTRAL INTELLIGENCE AGENCY,
ET AL.,

Defendants

i T N Tl S Yt St S Nt St S Vi

OPPOSITION TO DEFENDANTS'
MOTIQN FOR EXTENSION OF TIME TO
COMPLETE PROCESSING OF DOCUMENTS,
AND PLEINTIFF'S CROSS-MOTIONS FOR
DISCOVERY AND A VAUGHN INDEX #

Plaintiff respectfully ‘reguests this Court to deny
defendants' motion for an extension of time to complete process-
ing documents subject to plaintiff's FOIA request. Defendants
have had nearly seventeen months since they entered into a
Stipulation as to production, and have failed to show circum-
stances which warrant an extension of time. .

In addition, plaintiff respectfully moves this Court
to 1ift the stay of proceedings, agreed to by the parties in
the Stipulation of September 9, 1982, to permit plaintiff
appropriate discovery as to whether all document responsive

to plaintiff's FOIA request have been properly identified.



Liberation News Service or the High School Independent Press

Service, the CIA did not identify or release this document,

The High School Independent Press was also mentioned

in a CIA document dated April 2, 1969, previously released to
the CNSS, but again was not identified as responsive to Mr.
Mackenzie's request. This document is especially noteworthy in
that it states that CIA headquarters had an immediate and con-
tinuing requirement for information regarding. . ." [deleted]
coordinating news service for high school underground
newspapers called HIP--High School Independent Press-;located
at the offices of Liberation News Service, 160 Claremont Ave.,
N.Y.C., 10027." See Appendix E, attached hereto. Despite this
document--and the reference found in it rev;aling the CIA's
continued interest in this news service--the CIA reported in
its letter on November 9, 1982, that there were no documents

responsive to Mr. Mackenzie's request for High School

Independent Press Service.

Even those few documents which have been released to
plaintiff indicate that there are other documents in the CIA
files which were not identified. For example, Document No. 9

of the CIA's production, which concerns Alternative Features

Services, refers to information obtained about this periodical
in CIA report "BEQS-5547, 18 Oct. 71." See Appendix F, attached
hereto. That source document was not identified or listed as

responsive to Mr. Mackenzie's request for Alternative Feature

Service. Similarly, Document No. 17 is a report concerning the

Berkeley Barb and lists four other documents which served as
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source documents. One, dated July 7, 1967, was not identified
as responsive to Mr. Mackenzie's request for Berkeley Barb
documents. See Appendix G, attached hereto.

These omissions in identifying responsive documents
has led plaintiff to believe that the search that has been con-
ducted by the CIA to date has been woefully inadequate. While
plaintiff does not, at this time, assert that this omissions
result from bad faith on the part of the Defepdants, he
respectfully suggests that the manner in which the search of
agency files has been conducted, and the standards which agency
employees were directed to use to recognize responsive docu-
ments, have resulted in an the incomplete and inadequate
identification.

{(a) Under circumstances where there

is evidence of a less than

adequate FOIA search, plaintiff
is entitled to discovery.

This Court, and the D.C. Circuit Court of Appeals,
have recognized that discovery is an appropriate remedy where
factual disputes arise as to "whether [an agency] did in fact
hand over all data requested in a FOIA petition.™ Murphy v.
FBI, 490 F. Supp. 1134, 1137 (D.D.C. 1980), citing Weisburg v.

Department of Justice, 543 F.2d 308 (D.C. Cir. 1976) and Exxon

Corp. v. FTC, 384 F. Supp. 755 (D.D.C. 1974). See also Founding

Church of Scientology, of Washington, D.C. Inc. v. National

Security Agency, 610 F.2d 824 (D.C. Cir. 1979) (FOIA case

.



remanded for further proceeding where there was doubt as to
adequacy of agency search.)

In Weisburg, supra, our Court of Appeals reversed and
remanded the District Court's dismissal of a FOIA case to permit
the plaintiff to pursue discovery concerning information which
he had requested and which had not been disclosed. The Court
of Appeals found that the plaintiff had identified certain sci-
entific data regarding the assassination of President Kennedy,
which he believed to be in existence, but whfch had not been
identified, and ordered further discovery to Qetermine the
"existence or non-existence” of the evidence.é/ See also Exxon

v. FTC, supra at 758 (court authorizes discovery to determine

adequacy of FTC's document search in FOIA case).

In Founding Church of Scientology, supra, the D.C.

Court of Appeals was faced with a very similar situation as
here. There, defendant NSA had failed to identify certain
documents responsive to plaintiffs reqguest and had attempted to
justify their search procedures on the basis of unspecific and
highly conclusory affidavits. The Court of Appeals remanded
the case for further proceedings, stating that discovery as to

the adequacy of an agency's search is critical to plaintiff and

to the proper judicial administration of the FOIA. "To accept

its claim of inability to retrieve the requested documents in

5/ Although the plaintiff in Weisburg had attempted to

proceed by interrogatories, the Court of Appeals indicated that
a more advisable procedure would be to proceed by "depositions
or a court hearing." Weisburg, supra at 311.
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the circumstances presented is to raise the specter of easy
circumvention of the Freedom of Information Act . . . [a]lnd if,
in the face of well-defined requests and positive indications

of overlooked materials, an agency can so easily avoid adver-

sory scrutiny of its search techniques, the ActAwill inevitably

become nugatory.® Founding Church of Scientology of Washington,
D.C., Inc, v. National Security Agency, 610 F.2d 824, 836-37

(D.C. Cir. 1979) (emphasis added).

In addition, this District Court has ordered addi-
tional discovery where, as here, the small numbe; of documents
listed as 'tesponsiv;' to a reguest suggests that the agency
may have utilized an overly narrow inﬁe:pretation of the FOIA
request, and where the documents produced themselves demon-
strate the existence of other responsive documents. See

Virginia Independent Schools Association v. Commissioner, 76-1

U.S.T.C. § 9322 (D.D.C. 1976) at B3,758-62.

The Court in Murphy v, FBI, supra, indicated that

discovery is permissible to test the adequacy of an agency's
FOIA search where (a) the agency had released the data regard-
ing its search; (b) the agency had filed affidavits claiming
complete compliance with the FOIA request; and (c) there
remained a factual dispute as to the adequacy of the search.
490 F.2d at 1137. All of these circumstances are present in
this case.

First, the CIA has provided a list which it alleges
contains all documents in its files responsive to all plain-

tiff's requests (except Ramparts); second, the CIA has provided
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the affidavit of Mr. Dube which claims complete compliance with
plaintiff's requests (except Ramparts); and third, plaintiff
has demonstrated that documents, clearly responsive to some of

these reguests and—in the control of the CIA, were nonetheless

not identified as responsive. Plaintiff is, therefore,

entitled to pursue appropriate discovery to determine whether

his requests were adequately complied with.

IXL. THIS COURT SHOULD REQUIRE DEFENDANTS TO PREPARE AND
. PROVIDE A VAUGHN INDEX

Thus far, defendants have listed 282 documents as
allegedly responsive to plaintiffs request for CIA files on 37
periodicals and newspapers. Defendants have withheld eighty
(80) of those documents in their entirety; thirty-two (32)
other documents have been releaséd only in expurgated versions,
some so totally masked as to constitute a de facto withholding
in entirety. Defendants have provided no descriptions of the
documents, no explanation of the nature of content, nor any
justification for withholding these documents, either in whole
or in part, other than cursory references--e.g., "(b)(1)" or
"(b) (3)"--to various disclosure exemptions under FOIA.

In paragraph 10 of the Septehbe: 9, 1982 Stipulation
between the parties, plaintiff expressly reserved his "right to
challenge documents withheld or information deleted by the CIA
which would otherwise be responsive to this request.®™ Plain-

tiff's ability to mount such a challenge, and indeed his
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ability to decide whether such a challenge is appropriate, is
hampered by the fact that he has been told nothing about the
nature of the documents being withheld. Plaintiff asserts that
the CIA's justifications for withholding and claims of
exemption are inadeguate to meet the agency's burden of proof
under FOIA of establishing that it is entitled to such

exemptions. Vaughn v. Rosen, 484 F.2d 820, 828 (D.C. Cir.

1973) (hereinafter, "Vaughn®).

Therefore, plaintiff reguests this Court to enter an
order compelling the defendants to prepare a detailed.justifi-
cation statement for each document which it has either totally
or partially withheld from plaintiff in accordance with the
procedure recognized as appropriate in FOIA cases by our
Circuit Coﬁrt in Vaughn. Plaintiff requests that this order
extend prospectively to all documents responsive to Plaintiffs
Ramparts request, as well as to the documents already identi-
fied and withheld for files of the other thirty-seven domestic
periodicals listed in plaintiff's request.

This type of detailed justification =-- commonly
referred to as a Vaughn index--is the mechanism recommended by

our Court of Appeals for insuring full and fair disclosure

" under FOIA. Vaughn involved a request for disclosure of

various Civil Service Commission records purportedly consti-
tuting evaluations of the personnel management programs of
certain federal agencies. When the Commission refused to
produce the records, the plaintiff filed suit under FOIA. The

agency then submitted an affidavit containing conclusory and
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generalized allegations of exemptions. The agency's motion for
summary judgment was granted in the District Court, but the
Court of Appeals reversed and remanded, holding that the FOIA's
requirement of de novo review and its imposition on the agency
of the burden of proving exemptions mandated that the agency be
required to "undertake to justify in much less conclusory terms
its assertion of exemption and to index the information in a
manner consistent™ with the guidelines enunciated by the

Court. 484 F.2d at 82B.

The Court of Appeals stated:

*"it is anomalous but obviously inevitable

that the party with the greatest interest

in obtaining disclosure is &t a loss to

argue with desirable legal precision for

the revelation of the concealed information

. « » » .The best [plaintiff] can do is to

argue that the exception is very narrow and

plead that the general nature of the docu-

ments sought make it unlikely that they

contain such [exempt] information."

484 F.2d at B23-24. '

The Vaughn court mandated a procedure to allow the
law suit to proceed efficiently and in an traditionally adver-
sary manner. The government is required to submit a detailed
index and description of the withheld or deleted documents so
that the burden of proof remains on the government to justify
fully its claims of exemptions as the Act requires. The
detailed procedure, was necessary because

existing customary procedures foster ineffi-

ciency and create a situation in which the

Government need only carry its burden of

proof against a party that is effectively

helpless and a court system that is never
designed to act in the adversary capacity.
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It is vital that some process be formulated
that will (1) assure that a party's right to
information is not submerged beneath govern-
mental obfuscation and mischaracterization,
and (2) permit the court system effectively
and efficiently to evaluate the factual
nature of disputed information.

484 F.2d at B26.
The Vaughn procedures -- which require the agency to
produce both an itemized, indexed inventory, and detailed

justifications statement for all requested documents for which

- exemptions have been claimed -- have been reaffirmed in many

other D.C. Circuit opinions. See, e.g., Cuneo v. Schiesinger,

484 F.24 1086 (D.C. Cir. 1973), cert. denied 415 U.S. 977

(1974) ; Mead Data Central, Inc. v. Department of the Air Force,

566 F.2d 242 (D.C. Cir. 1977); Ray v. Turner, 587 F.24 1187

(D.C. Cir. 1978); Founding Church of Scientology of Washington,

D.C.., Inc. v. Bell, 603 F.2d 945 (D.C. Cir. 1979). They have

‘been utilized by other circuit c6urts, see, e.g. Ollestad v.

Kelley, 573 F.2d 1109 (9th Cir. 1978); Seafarers International

Union v. Baldovin, 508 F.2d 125, vacated as moot, 511 F.2d 1161

(5th Cir. 1975), and have been specifically endorsed by Con-
gress, Rep. No. 93-854, 93rd Cong. 2d Sess., at page 15
(1974), reprinted in Staff of Senate Committee on the Judiciary
and House Committee on Government Operations, Freedom of Infor-
mation Act and Amendments of 1974 (P.L. 93-5072). “Vaughn
Motions,"™ and orders implementing Vaughn-type relief are now
standard practice in the district courts in the District of

Columbia, see e.q., Information Acquisition Corp. v. Department

of Justice, 444 F. Supp. 458 (D.D.C. 1978) (Sirica, J.); Owens
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v. United States Bureau of Prisons, 379 F. Supp. 547, 549-50,

fn. 5 (D.D.C. 1974) (Waddy, J.); Cutler v. CAB, 375 F. Supp.

722, 724-25 (D.D.C. 1974) (Gesell, J.), and in other district
courts. Chamberlain v. Alexander, 419 F. Supp. 235 (S.D. Ala.

1976); Bell v. Department of Defense, 71 F.R.D. 349 (D.N.H.
1976); Mobil 0il Corp. v. FTC, 406 F. Supp. 305 (S.D.N.Y.

1976), on rehearing 430 F. Supp. 849 (S.D.N.Y. 1977).

Mr. Mackenzie, like the plaintiff in Vaughn, is in
the anomalous position of having a great intérest in seeking to
enforce the FOIA's policy favoring an "overwhelming emphasis

upon disclosure, Vaughn, supra at 823, and fet finds himself

"at a loss to argue with desirable legal precision for the
revelation of the concealed information.® Id. The relief
sought by this Motion would remedy this anomalous situation by
insuring that the CIA will not be able to discharge its burden
of proving exemptions through blanket claims and by providing
plaintiff with the information he must have to effectively
present his position on disputed exemption claims.

This Cross-Motion, if granted, will permit plaintiff
to test the CIA's exemption claims and lay the foundation for a

final determination of any disputes by this Court. The Court

will be in a position to make a truly de novo review as

mandated by FOIA and there will be a complete and appropriate

record in the event of an appeal.
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Iv. CONCLUSION

For the reasons stated in this memorandum, it is
respectfully submitted that the Court should deny defendants'
request for an extension of time, and order prompt production
within thirty (30) days. Moreover, the Court should permit the
plaintiff to conduct discovery to assertain if the CIA's

production has been complete, and should require deféndants to

prepare a Vaughn index.

' Respecfully submitted,

Kevin J. Brosch

STEPTOE & JOHNSON
Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 862-2000
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- APPENDIX A

AFFIDAVIT

1, Anérew Marx, was employed at Liberation News Service from

E—=:=February 1969 through @uly 1972 and again from August 1977 throuch
August 1981. During that time Liberaztion News Service moved from
its former headgquarters at 160 Claremont Ave., New York City, to

17 W. 17th St., New York City. My job titles included international

editor and managing editor.
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CeiNTRAL INTEL :
WASHINGT— APPENDIX B

30 NOV 1576

Mr. Andrew R. Marx

c¢/o The AmherstRecord
P.0. Box 7

Anherst, MA 01002

Dezr Mr. Marx:

o

. This is in reply to your reqguest for information concern-
ing you which is held by this Agency. I regret our delay in
responding. We are still at work on our backlog of similear
Teguests.

~ . .
Our search of the files has produced the documents listed
below. They hzve been rteviewed, znd I hzve divided thenm
eccordingly into three groups--those which are reieased in full,
those which are relezsed with deletions, and those which have
been found not Teleaszble. In the latier insiznces, I have
cited the zpplicable subsections of the Privacy Act for ezch

of the items in question.
The following is released in full:
1. Liberztion News Service, 31 March 1871.

~The following are relezsed in sanitized form:

Document " Exempticns
2. Memorandum, 6 November 1967. (3063) (R)Y@)s
Privacy

3. Memorandum, 31 January 1971. (33Q), kQ);

4. Memorandum, 23 Januviry 1971.  (3)Q1), @x)(1),

. Privacy .

5. Memorandum, 25 April 1971. (3)Q): x)Q),
' Privacy




LR}

Document Exemptions
6. Memorandum, 4 May 1971. ()a), (k)@

The following have been found not releasable:

7. Dispatch, 14 Februrary 1972. (@), (x)()

8. Dispatch, 2 March 1972, (), Q)
9. Dispatch, 23 March 1972, (), (k)(1)
10. Dispatch, 18 April 1972. (3)(1), (K)(2)
11. Dispatch, 13 May 1972. GYQ), (X Q)
" 12. Dispatch, 6 July 1972. Gha), x)a)
13. Memorandum, 12 July 1972. - (3)(), X (1)

For your information, subsection (j) (1) applies to
material which the Director of Central Intelligence is author-
ized to exempt from disclosure--in this instance, intelligence
sources and methods, which includes the names of certain Agency
employees and organizational components. Subsection (k) (1)
applies to material which has properly been classified under
Sections 1 and 5(B) of Executive Order 11652. In the spirit of
the Act, we have a2lso deleted the names of persons other than
yourself, in the interests of their own privacy.

Under the provisions of the Act, I am advising you of
your right to appeal our decisions. In the event that you
choose to do so, please write me, stating the basis of your
appeal, and I will see that it reaches the proper senior

official.

In addition to the foregoing, we found reference to
documents originated by the Federal Bureau of Investigation
in which you name appears. I am advised that you have sub-
mitted a similar request to the Bureau, and that this material

will be included in its reply to you.

Sincerely,

C7 =
Gene F. Wilson

Information and Privacy Coordinator

Enclosures
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Mr. Gene F. Wilson ]
Information & Privacy LoorainatoT

Central Intelligence Agency
¥ashington, D.C. 20505

Deﬁc

No.

Re: FOIA Request of Andrew R. Marx

Mr. Wilson:

Andrew R. Marx has requested the above office
to pursue the appeal regarding the above-referenced Freedom
of Information request (see attached authorization of
Andrew R. Marx). Specifically, this letter shall consti-
tute the appeal of your determination via letter dated
50 November .1976. Mr. Marx appeals-said determination
on the following grounds:

a. Though Mr. Marx's request was made pursuant
to the Freedom of Information Act, you have unilaterally
znd unlawfully considered and responded to that request
2s if it were a Privacy Act request. In particuvlar, you
assert exemption (j) (1) of the .Privacy Act, which exemption
is not provided for under the F.O0.I.A. and cannot be
asserted to resist F.0.I.A. tequests. Therefore, any
assertion of Privacy Act exemption (j) (1) to the instant
request is a nullity. In addition, though the F.O0.I.A.
does have a corresponding exemption to the Privacy Act
exemption (k) (1), your assertion of this Privacy Act
exemption is also null for the reasons set forth above.

b. As to the "sanitized" documents previded,
we appeal your determination that the minimal portions
provided therein constitute the only reasonably segregable
portions you must, by law, provide.

. c. As to those documents you do not provide,
we appeal.your determination that they cannot be provided
and/or that reasonably segregable portions cannot be
provided.



T o g]OLAR AL RIAAN & GULILUWETIH

T0:

-le:
Page

Mr. Gene F. Wilson
F.0.1.A. Reguest of Andrew R. Marx
Two

d. We appeal any assertion of any exemption on
the grounds that the colTection of said documents by the
‘Central Intelligence Agency, and the possession thereof
by said agency, invades the First Amendment tights of Mr.
Marx, both as an individval citizen and as a journalist,
The exemptions of the F.O0.I.A. (or the Privacy Act) are not
available to conceal the unconstitutional activities of
a federal agency, but only 1o protect against disclosure
of an agency's lawful activities and, even then, only in
the most specific and narrow circumstances.

e. The collection and possession of domestic
intelligence by the Central Intelligence Agency is prohibited
by statute.” Upon information and belief, most if not all
of the witheld and censored information relates to the domestic
activities of Mr. Marx and, therefore, the collection and
possession of it by the Central Intelligence Agency is illegal.
In providing for exemptions to both the F.0.I.A. and the
Privacy Act disclosure requirements, it was not contemplated
+hat the exercise of szid exemptions would be appliczble to
the vltra vires acts of government. *No claim of "nationzl
security", znd certainly not the spurious ones claimed herein,
can be used to conceal the at best extralegal and at worst
criminal activities of any government agency. We therefore
appeal your use of any exemption to the instant request on
the ground that the collection 2nd possession of the informaztion
it seeks is unlawful and that all F.O0.I.A. and Privacy Act
‘exemptions are, therefore, inapplicable.

Whérefore', the determination of releaszability con-

. tained in your letter of 30 November 1976 should be reversed

and 211 listed materials should be provided in full.

Very truly yours,

ffzxaﬂuu_xks)_tuﬁ}gqma_

Richard J. Wagner
Legal Assistant

Tiw
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
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at APPENDIX C

SITUATION INFORMATION REPORT

Although the Democratic National Convention has managed

to complete its business in Chicago without serious loss of life, limb.
or property, it does not signal the beginning of a peried of peace and
tranoguillity throughout the nation. Except for the vast security measures
undertaken by local, state, and Federal authorities in connection with
the DNC, it is generally conceded that disorder and disruption would
have been escalated.

—

All the clements that existed prior to the Ccnvenhbn Tremzin
and in some cases have intensified. Although fortunate that serious
racial disorder did not erupt in Chicago and that most dissident 2ctivists
were hippies, vippies, anti-war demonstrators, and members of the

* far left, the racial agitators and militants do remain and it is projected

that they will become active z2g2in when faced with 2 less prepared

- counterforce. Colleges and high schools will soon be reopening and

there are indications that many 2re alre2dy marked for turmoil. The
presidential campaign will lend itself 2s 2 constant target for disruptive
tzctics or worse with many politicians using the stump for harangues
and 2gitation while others necessarily expose themselves to dissident
action of all degrees. Tom HAYDEN and other leaders of the National
Mobilization Commitiee, obviously highly elated at the success of their
efiorts to bring about confrontations with the police and Nationzl Guard

.2t the Democratic National Convention, have zlready indicated thzt they

intend to use same or similar tactics to produce "other Chicago's" and
will 2lso see that the Presidential candidztes and others 2re continuously

‘harzssed throughout the campaign period. Tom HAYDEIN exulted that

the DNC was a "100% victory in propagandz. !

SDS plans to dis:r\':p the openings of mazjor u‘?v:rnuel next
month. They hoped to gather new members from the Yanks of the
dissceniers at the DNC. The 3 steps toward SDS'2re from dissenter to

ra2diczl to revolutionary. :

According to J. Edgar HOOVER ia the September - ""FBI
Law Enforcement Bulletin" - Many of SDS's members and some of its
National leaders openly confess their faith in communist concepts and
“a ¥

0
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but rather Ithcy app'ear to have been delibu’-alely planned.

Q“ While there is still a deep resentment against conditions on the
patt of 2 considerable number of Negro ghetto residents, the Negro’
community as a whole has not participated in the 1968 disorders to the
extend they took part in or sympathized with the riots in 1967. Part
of this may be due to the program initiated by the NAACP, CORE and

&==x=the Naticnzl Urban Leagd®to improve life in the big-city slums, and

- part from a decision not to tangle with the U.S. Army which would be

called if rioting of the 1967 type should break out. The ambush and
sniping tactics, principally by Black Power extremists and the hit and
run tactics of the teen-agers has never reached proportions that would -
necessitate calling in Army troops. While the 1968 disorders have not
been the massive type or as destructive 2s those that scourged Newark,
Detroit, Watts, and other cities, they have been more numerous than
prevailed last year and they present problems agzinst which oub cities,
states and the Federal Government do not have a ready and sure-fire
response. "

Editor's Note: It has been observed that the prompt and massive "over-
rezction'" by the Los Angeles Police Department zt the time of the recent
disorders following the 3rd Watts Anniversary activities kept them {rom
significant accelerztion. Furt‘hez:. it was observed that the DNC dis-
orders fziled to induce participation by Chicago's black ghettos whose
lecaders had ordered militants to cool it in face of the considerable
iorces of law and o:r:der mustered in advance of the Convention.

A modern phenomenon which has evolved in the last three or
“four years is the vast growth of the Underground Press. Underground
mezns of mass co-nr—n..mc;t:on utilized to 2void suppression by legal
“authority and/or attribution is hot new to this a2ge, but its volume is and
the zpparent {reedom and ease in which filth, slanderous znd libelous
statements, and what 2appear to be 2lmost treasonous anti-establishment
"propzganca is allowed to circulate is difficult to rationalize.

There are perhaps 150 - 200 underground pzpers, almost all
of them less than 3 years old and most of then published under shaky
financial condition in large cities or college towns. Largely created to
refllect 2nd shape the withdrawn life style of hippies and dropouts with
2 successful formula based on sex, .drugs, rock music, Oriental religion
and "the San Francisco look" in psychedelic art, they have taken 2 sharp
turn toward radical politics. Now the material is yielding to coverage of




student uprisings, the pecace movement, guerrillz activities, draft
resistance and muck-raking attacks on the political and social estab-

o lishment. Much of the disruptive activity so rampant currently is
* propagandized and directed through the facilities of this press and its
extra utilization for publicizing as well as printing handbills, brochures, '
and other assorted items.
.__;,..‘., The undergroun@=journzls range from the brash young political

papers like the Giant Speckled Bird of Atlanta, to the solid affluence of .
the Los Angeles Free Press. But the general trend is toward radical
politics. Like many editors, Max SCHERR of the Berkelcy Barb believes
that police "harassment" is the largest single factor in politicizing the
alicnated audience for underground papers. Much of the disenchantment
of theNower people and the like is now being channeled into political
radicalism by the war in Vietnam, pressure from the draft and the
recent-student revolts at Columbiz 2nd the Sorbenne.
Since the 1st of the year, the few older papers, such as The
Barb and The San Francisco Free Press, have been joined by some 30
new radical underground papers, most of themn heavily influenced by the

" leftist Students for 2 Democratic Society. Many of them, like the SDS,

consider American society hopelessly corrupt and advocate disruption

- of "the system.! In general the underground pzpers keep a sharp watch for

misconduct by the police 2nd for any evidence, however tenacious, that the
U.S. is run by an interlocking directorate of the selfish and the complacent.
The BPP gets heavy coverage, but otherwise rzce is not usually z priority
issue. News coverage is consciously subjective and one-sided. The theory
is that truth is rooted in personal experience, 2nd that the standard news
media, by insisting on impartial and detached coverage, omit and distort

- the underlying reality of crucial news events. In shorter form, the
“argument goes that no newspaper is objective - the underground papers

zTe just the only ones azcknowledging it.

The papers are not held together by massive objectivity, but
by trust. This same trust led to the "Underground Press Service!'an
zgrecment among some 60 underground editors to reprint from one
another's papers without specizl permission, attribution or rechecking.
The underground papers are not a quality press. Eight out of 10 would’
f2il if 2 few phonograph record companies stopped advertising in thern

The adv.antage of the political papers is that they know exactly
what their goal is, and 2 good dezl of the credit for their rise if being
assigned to Liberation News Service. Liberation News was founded in
Washington, D.C. in 1967 by Ray MUNGO (Boston University-1966) .

‘s

" 4




and Ma-shal] DLOOM (Amhurst l°66). both radical editors nf their
college papers. "It provides inexpensive political coverage (&£15.00

L ¥ 2 month for 2 or 3 weekly packets) to 400 outlets, including some 100
underground papers, a2nd has reportecdly persuaded many "drug culture"
pa2pers to emphasize politics. :

The basic belief is that a2 "new journalism" is taking shape in

- E=== America, totally outsideé=the province of Established Journalism and

that radicals are leading the movement. It also assumes that the es-
tablished media are incapable of printing the truth about anything
important. ln 2 bitter dispute recently, the Liberation Ncws Agency
split into two factions, both of which are attempting to continue
publication as the one and only Liberation News Service.

-

Stokely ' CARMICHAEL, recently disassociaied from SNCC
amidst much fanfzre, rcportedly may be trying to organize His own
group or to establish an association with The 3lack Liberators, 2
militant black organization with headquarters in St. Louis, Missouri.
He continues to speak out urging blacks to arm, prepare for guerrilla
warfare and to have an undying hatred for whites.

SOURCE: Pohce sources through FBI - IN 82365

Although CA.RM.ICHAEL seemingly has moved closer to the
Black Panther Party, it zappears that the BFP leadership is not yet |

‘ready to further share their power. CARMICHAEL's ouster {rem SNCC

has left SNCC with internz! dissension as 2 number of CARMICHAEL
supporters remain in SNCC and do not fully ac:ept the current leadership.

J.he long murder trial of Huey P. NE“’J.O!\ Blzck Panther
leader, went to the jury on 5 Septernber 1968. The only Negrc member -
of the jury was elected its foreman. The verdict will be awzited with

. considerzble interest. Ever since NEWTON's zrrest the case has

reccived great attention 2nd publicity and has marked by 2lmost con-
tinuous protests and demonstrations. The BPP and others have threatened
extensive retribution if NEWTON is not freec and has brazenly stated

that they will secure his release legzlly or by. other means. It must be
assumed that 2 verdict of 'guilty" will result in some disorder and
disturbance. Its proportmns gannot be forecast.

Accordmg to COMBAT, the new conservative National Review,
newsletter - Hippies poured a fortune in LSD into reservoirs expecting "'to
turn the Convention on.'" They were dismayed at the lack oi’ results.
Combat szid - Chlorinated water instantly neutralizes LSD.* The con-
taminators were czught by police and arrested, but the news wasn't

: s
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Bill Sonn

College Press Service :
1140 Delaware Street, Suite 3
Denver, CO 80204

Dear Mr. Sonn:

This 4s 2 finzl reply to your.30 Mzy 1979 letter in which
you reguested, under the Freedom of Inforamtion Act (FOIA),
documents retrievable under the present and past names of your
organization.

As you may reczll, we had provided you 2n interim response
on 6 July 197%; this finzl response 2lso includes and updates
what we had earlier provided Mr. FPaul Feroe of your orgznizztion

on 18 april 1975.

After & thorough search of our records sysiems we located
documents under "College Press Service,” "Collegizte Press
Service," and "United States Student Press Associztion,™ which
zre listed below. The following determinations have been mzde on

their releasability.

Enclosec¢, Teb A, zre copies of twe documents which we &Te
relezsing to you with no deletions mzde.

Documents
1. Letter, 6 January 1969.

2. Article from the University News, University of

Missouri, XKanszs City; MO., 22 April 1971?

We 2lso note that our files reflect the existence of another
open source article published in the 21 September 1967 issue of

the Christian Science Monitor.

Enclosed, Teb B, are coples of documents in which deleticns
were made under exemption provisions (p)(1) and (b)(3) of the

FOIA.



Documents

3-6. Memoranda, 1 -November 1966, B January 1969,
19 February 1969, a2nd 3 August 1970.

T B;tract, 12 October 1971.

et S i

il s —— i ‘

== 8. Atitachment to Dispatch, "Radical Publicztions znd
Organizations," undated.

In addition, there are 9 other documents which must be
withheld from you in their entirety under provisions (b)(1) and
(b)(3) of the FOIA. We zttach 2t T2b C an explanation ol these
provisions. A

The denying officizl for the documentis withheld in toto, as
well as for documents 3,6,7, and 8, is Mr. Louis J. Dube,
Informztion Review Office for the Directorzte of Operations. The
denving officiel for documents 4 a2nd 5 was Mr. Werren Friestley,
Former Chief, Informztion Review Group, Office of Security.

1 am &dvising you of your right to a2ppe2l the aAbove
decisions by eaddressing your zppeel to the CIA Information Review
Committee, in my care. Shculd you decide to do this, plezse set
forth the besis of your appezl.

We wish to aspologize for the length of time it has taken us
to complete the processing of your reguest. We hzve been
inundated, however, by & large number of requests over the pzst
severzl yezrs. Under the circumstaznces, We czn only 6o our best

to spportion our time ané efforts in & mznner celculated to
setisfy 212 of our reguesters. Thus, we have zdopied ithe policy

- of first-received, first-answerec. Tnank vou for your petience
zand considerztion while we were completing the ‘processing of your
reguest. -

We have waived zll fees in the processing of your reguest.

Sincerely, .
i fr— |
Lazrry ®. Strawderman

Informatiorn and Privacy Coordinator

Enclosures
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MEMORANDUM FOR:

5 3¢ 1w
© SUBJECT - s New Left Influance in the Campes Press |
. - - e
1. This memerand=m is for infor=atios ealy, - o.a

2. Thers bas besn 20 fizm m=merical x=alysls of the =
pumber of campus pablicaticas iz the U=Zted Stxtes whichare ... ° 2
costrolled and for infnanced by the STUDINTS FOR A DXMOCRATIC
SOCIETY and other radical New Lef orgazizatioas. Is rece=
disc=ssies with FBI Malpes, £ was deter=ized the! the Bz—waxu,

thomsh alert to indivicnal activiiies of ca—=pas Jous=alists, bas

ot mase a dctalled overvisw of the problem. .0 = -z, wr3 .
. - L . L el o emTee

= " 3, Over the past three yaare, bowersr, 'n-;-orts rellest

an increasing appearance of New Lell matirial ia maay a=pus
poblications directly &oe to =ailingy and cootrib=tions by SIS, -’
J1IBRERATION PRESS SERVICE, UNDZRGROUND PRESS S=ERVICE,
the SDS RADICAL EDUCATION PROJECT, -etc.. A formar General
Secretary of the i=fsential UNITED STATES STUDERT-PRESS -« -,
ASSOCLATION (DEEPA) now beads eoe of the madical pews parvices,
‘woid USSPA has boe= charged ix the press with spossorizg 8 o~
Noveber 1558 seroizar Whirk hlesscoed izto a c=aferencs of
Black Power advocatss...”, nidst charges af CIA spczeorihip

of the parsicer to “moior milim= activity o= Negro c=lege:nzy
caopase s §n the M--:.(Tu AJ B i Tt B RSP TIXCY S L1
= R Mt @ et ma g smem Tm 4t el VRGlE. - T ATTONTACw
t "L % .4, . Perkaps the best txdicatsTs of the New Leaft-priexteds.
{cfoences in the campus prass are the Sllowiag examples of tha
activides of sorme of the ever-changizg sditors of the pebliczticns:

1966 —— Oz 29 Dece=Dber 1966, a lettsr was sant to
the Presidsnt of the Uzited Stztes over the signateres af "giodent-
body presitents or stodent editors of 100 eolleger 2=3 w3versities
in the United Stxtes.™ The lctter, the text of widch was ralszsed

to the press by the sig=aiories, axpres ved “pericas new "dembta"
. ol s bt o memlles nmd meme sl Bf the Selactive Service



b o ———  —

Amonp guests p.-:rriﬂrd travel and ledging expecses by USSPA to
att==d the seminar wers Rev, Nathan WRICKHT, orzasizeraf

the NEWARK BDLACK PCWER CCHRFZRENCE and scveral mambars

of the STUSENT NON-VIOLENT COCRDINATING COMMITTEE,
Also actordlng to the press, the semizar bad no xzecda
*‘rirtzally all the discussion centersd ox the Black Pows=r concept
in theory a=d in practica.” Adtbough a tansfs) of white stodects
atiesded Ihe semnizar, it 'was reportad that those in astendizce
were “primarily {ro= Negro collejes Lo Washington socth to
Tezas...blzny af the studests kad takex part in asti-was éroon-
gtratiess ln Washizgtos two wezks ago.” y .




TAB A

" UNITED STATZS STUDZENT PRISS ASSCCIATION

Th= UNITED STATES STUDENT PRZSS AS3000ATION
(USSPA) was founded in 1962, and throgzboet much of its lity
shared office space and a commmoz telephona systers whi the
UNITED STATES NATIONAL STUDENT AS3CCIATION (USNSA),
at 2117 S Strest, N. W., Waahingta=, D.C., ina building dentified
in the press as having bern provide DSN3A by this Agency.

The 1568 volume of the Eacyclopedia of Orga=izations sty the
above address {or USSPA and includes the commext txat it
"operaltes out of the affices af the Uit ed States Navoza) Secdent
Azsoclation, bat the two orzanizations atec oot related In azy
pelicy-malkdng way.” Howsver, é=2a sizl=Sext to a reporter

for the St. Louis Post-Dissatch on 4 November 1944,

David M, Petersor, exacutive direcior el USSPA, sizted thge
the stodex press groap kad oo ksowladge af the alleged USREA
tios with the CLA, and kad since zovered itp relarionshin with thy
USNSA, : o

) The USS5PA claimp a meobership af 310 asd a2 =aff of Live.
* It operates the COLLECIATE PRESS SZRYICE (CPS), which
Teportedly provides news asd featsre storfes about do=erdc

asd foreige yooth, student and educatio= actlvitier. The Service
is sold to stude=t Dewspipers, stodeat governserts, rafio and
televislos statioms, college pullic relations offices, ecdocatisn
espociations, and commroercial bewsrepers a=d cmagazlines.
USSPA alss mal=taing a clippi=z mervice cf staudent DewSpaperx)
prepares rtporis om varicas prohle=s of the studext press;
operates a critigus service in which.profersiocal asnd swtode=t
Jeur=alists anzlyze tbe comext and Prese=tation of stodent peb-
Licaticas; and izsaes the fellowiag {rregular poblicasions: the
USSPA Bulletin, ma=uals fo7 stode=t ecitors, asd anthologles of
articles on specific problems af the stode= Presx. Tbeo grocp
bolds regzlar regiccal canfercnces, 2 Ove-woak Fo=rmer se=izar,
&od an anrmal cosvemtion-meatizg, the latter uszally iz Azgzost.



The lormer General Sccretary of USSPA (»eil] listed as
_such ia the 1968 Encyclopedia of Orzaaizatiozs), Marshell I. BLOOM
is {dentified as the co-founder iz Cctober 1967 of the radical
New Left LIBEZR2ATION NEWS SZRVICZ. BLOOM, a former ca=puna
journalist a: Amber@treceived nciosiety when suspended from
the Loaloa School ef Zconomics for orgasizicg a atodent protest
mecting.) The LIBERATION NEZWS SERAVICE clalms to provide
thrice-weekly mallings and a wire service Lo some 400 subseribers,
mostly underground a=d collegs paperz, wkich provides a seadar-
ship of five millicz=. I= Maxch 15523, the LIBEZRATION NEWS *
SEZRYICE shared Washington, D.C. offices at 3 Themas Circde, N.W.
with the WASHEIRNGTON FREE PRESS, INSURCENT PRINTING AND
CRAPHICS, the reglo=al oiSce of STUDZNTS FCR A DZEMOCEBATIC
SOCZTY, anZ a unit of the DICK CREGORY FOR PRESIDENT CLUBS.
More recently, it bas been reperied that 1IBZ2ATION NEWS
SERYICE is operated fzom BLOOM'S far= in Massachusetls and
{o= a New York City adéresz. From the letter addresa it 21ls0
operatcs HIP (HICH SCHOOL INDEPENDEINT PRESS SEXYICE)
to provide New Left pootos’a=2 features to high school afficial
asd undergrousd publicatio=s.

-

USSPA recestly (4 Nevermber 1968), recelved notoricety aa

a rasuXt of 2 weekend senizar which it sponsored fosouthera
collage powspepar editors in Atla=ta, Ceorgla. Inths words of

a reporter for the St. Louis PoskDiepater! “What was billed an

A weekend seminar for Scathess college newspaper ocditors Sloomed
izto a conference of Black Pow=r advocates herz today. Puscioatiag
‘the gattering was a charge that ths affeir was placned undar the
avspices of the Co=tral Intelligesce Agency to mozitor militast
activisy o= Negro colleze campuses in the Scoth. ™

USSPA derfed tha charges of CLA irvolveme=t, disclaim-
ing ary affilistien with CIA bSeyoad thxt Agency's ficanday througk
- USSPA of the travel to the U.S. of az Indiz= studazt i 1965.
USSPA sirrilacly denled cootizued ties witd the USNSA

Arcording to the press, mewt of the coatroversial se=izar
was cosductsd iz a motel in a prodo=izantly Negro sectorof Atla—a_
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1967 == The newly-for=ed NATIONAL ASSOCOATION
OF STUDENT PRESIDENTS AND EDITCRS, ia May 1957 spozsored
2 "peace teach-ia" formally tizled A Natizaal Day of Ioguiry,”
<hich was conveyed by racdio a=d telepbone hook-up to approxi-
roately twe=ty u=iversity aad college campuses iz the Ezstand
Scuth, and "lovolved" some eigbty campases aCTOsS the
United States. JTHe.-spoasoring organization was descibed as
belng compossd of moze thas 200 presidents of atuéext cuncily
or gover=meats asd editora of college pablications. Appeari=g
on the broadcast portion of the teach-in were such Vietna= critics
as Joha Kenonasth GALBRAITH, Joka Kiag FAIRBANK, Jerome CCHIN,

Sta=ley HOGFEFMAN, znd Heaxy Steele COMMAGER.

1968 -- 1o a four page advestisemant spozsored by
“Laymoen Copcerned” in the New York Times of 3 May 1968,
two-kusdred 2=2 pinsty-eight indlviduals idezified a3 editors af
college anc =iveraity publicatio=s {= the Uzited Stales appeaste
arnong sigcatories te a statemexn: readizg: ""We, Proeside=ts af
Srude=t Covar=—exn: and Ecito=® of campcs DawipapeTs Al oTe
¢han 500 Americas colleges, belisve tha: we should not be {orced
to fight in the Vistoass war becrasa the Yietmam wars is vajust
ang i=miomal. " The Dames 258 cammpes Dewspaper affillatiozs -4
these sigDalories a~e available if cexized. {Cne cf the xigzaioTias,
j=terestingly emocgh, wa2r 2 Dxiversity of Deover camper ecieT
lipted only as Davicd PETERSON, possibly jdertical with tha presant
Executive Direc>T of the 2foremantionec VUSSPA).

5. Nomerically, at least, it will be roted that the caspcs
gover=mexzl and press leadership acherence 1O the varicus "azsi”
ca=pelgns tas Incrsased over the past thrce yeiss. Tse azpearacce
of two bundred a=d pisety-eight capus ecditors in a tlalent propa-
ganda effort Ia May 1968, refects a frightenizg tread. :

_' | <, | /5/

Howaré J. Osbem=
Director af Secarity
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MEMDRANDUM FOR THE RECORD

==r===3 of Security provided the following

in answer (O oy request for information on.any of the
stuéents from the press association that visited the Agency
on 14 February. ;

a. Guy MINDEI: wroie articles in the Kentuck
Colonel June-Sept '68B (V. of Kentucky)
Was 2 member of an SDS revolutionary group.
Co-avthored articles with Daniel Celierin.

b. Randy FURST: ecditorizl staff of the National
CGuardian (a weekly founded by the exireme

Jeit American Labor Party)

€. Peter HELWIG: Newv Haven Courier Journal

' in Sept. 6F involveo with group promoi:ng
the Party for an Altemrnative Candidate
(Dick Cregory)

: ero—am C2uitioned thzt there wa2s no positive
‘identificaiion thzt the students who attended the briefing
here were in fact the people on whom he had information. It
could have been a coincidence of names.
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SUBJECT: Uritzed States Student Press Association (USSPA) (NL) A

LOCATION: 1779 Church Street, N.W. . ’
- ¥ashington, D.C.
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1N ADDITION TO PREvIOJs quUIRtrzﬂis PLE FCR*A2D GOPIES OF. FAIE

RZSS AND/OR VYD RGRCUND PRISS CF §.Y.C.. K154 SCHOOLS.
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APPENDIX F

RESTR\CTED HA!\F ARpER £ R
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"CLASSIFIED MESSAGE © T oo T e emet
.- Copy__- -.of ..o v

(De3L awp Tiwg fFiee)

12 lE 5|szTZ

S 2 ol e i b e EA PN [LAAAL SIS PAALE S

=17vq;) 3»- 9
v
5 9 FOLLOhINF RESULT CHECK RE ALTERNATIVE FEAlURES

SERVICE (AFS) PER PARA 4 nzr.

_ A. PHONE 415 545-7000 REGISTERED TO ALTERNATIVE
FEATURES SERVICE INC. 2450 CHANNING WAY, BLRL.L.Y, CALIF 94704.
(ADDRESS IS APARTMENT HOUSE, PROBABLY INDICATING SMALL SCALE '
OPEZRATION.) '

= AR i
B. .vna\r'irﬁﬁr IS PATS IV 3 L w A XK CK. (SCE
}HQS-5547, 18 ocT ;1) *¥b BDl 2250, BE Rhan& CALIF.

C. AFS 1I5 FREQUENTLY L] TED AS SOURCE 1IN ARTICLES
— e

ATPEARING WEST COAST UNDERGROUND PAPERS (BERKELEY BARE/BERKELEY
-

TRIBE/LA FREEZP/SF GEUD TIMES/ET AL). -
2. YVIEW ABOVE, SUGGEST AFS BZ TAIEh AT FACE VALUE.
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TiiL B""’"' LY }_i.-:\_f_:il
nccatioi: neraciey, Lzlifornia
iLditer: Max SIHLYRR .

' :. The derkeley i#s57b has been coscrived 26 nelng an
cfi-best “hippy' weekly of uninown eriyin or suppert, published
in derkeley by the “‘undaTpTouné press syndicate™. The Eard

r
- e - - > b - . . -
is a subscriber to The Liberaziczh News LeTvice and haz e

. cluized circulstien of 53,500, 1t became cperaziconal in !
: b R I, —- L e T T T T
1865 and-its circuliztion is beliovod to he  limited to the

Szy Arca of Culiforzia.

-

The {iles vi this Azency revesl the tvpe of =aterinl
- - o

that the Herkeley Earb primts. One ol the articles which

enTinted ip “kiiiz", & pro-comeunist weekly newspaper dnm Bambey,

that the United Stetes Air Feorce (LLAF) was recvuiting US
c::::cns who were experienced mountazin ciichers, and Tais wye
beiny done through s clizber whe hed reuntaincered with the

MOS T fanous.of the nizalayan e:pérté.

czlandts Sivy Zduund

JILLARY ., .

=T e b 27

- ma Em. P s
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The atticle con-iwued- App- Fently Tecruiting f:rst berg-
in 1965 anz2

2 35 early as 1)o:. @ secrer expedition was 1oun:-¢
and fur:hcr expeditien is Menued for the 1213 of 15¢7,
Ec:en:ﬁv the ! Sg;";lamped z tow sccrey cJass‘ficab ion on ‘ﬁ}tqnn
to do 1tH .he subject,_snc 2t Lriefinas in Lashi n:*on. recruise
Were warned t.:t The Ieaking ousz of inferuatien on tae;;-undez-
te2king vould be

considlered hizh treaszesn

The “z2rb suerzised thul since tie Ajs Yeree was rc:?uiting
4

Hizglsyan cxperis, the missien woply he tarpeted somew wiere in -
those pcantzins.. . Tﬁc Paper claios zic have consulted p pil; r;ry
“expert" TeiaTding the missidn into

the .:i:. mels
sufiested thet the United o gh _ L %0 se: up 3
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANGUS MACKENZIE,

)
)
)
Plaintiff, )
)
V. ) Civil Action No.
) 82-1676
CENTRAL INTELLIGENCE AGENCY, )
ET AL., )
)
Defendants. )
e e )
ORDER

Upon consideration of defendant's motion for extension

of time to complete processing of documents, plaintiff's opposi-

_tion thereto, and plaintiff's cross-motions for discovery and a

Vaughn index, it is by this Court, this day of ’

1984,

ORDERED that defendants are to complete all processing
and production of documents responsive to plaintiff's Freedom
of Information Act reguest, as set forth in the Stipulation
entered into by the parties and approved by this Court on
September 9, 1982, within thirty (30) days of the entry of the
order; and it is further

ORDERED that the stay of proceedings approved by this
Court on September 9, 1982 is lifted to permit Plaintiff to take

discovery of defendants to ascertain whether all documents



——— -

-2 -

responsive to plaintiff's request have been identified; and it
is further

ORDERED‘Epat the defendants prepare and produce a
Vaughn index for all documents responsive to plaintiff's request,
and for which exemptions are claimed by defendants, within sixty

(60) days of the entry of this Order.

John J. Pratt
United States District Judge

Dated:
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Plaintiff asserts that the search and production completed by
the CIA thus far has been inadequate and incomplete.

Finally,. plaintiff respectfully moves the Court to
Order defendants to prepare a Vaughn index, itemizing and
describing the factual basis upon which they claim exemptions
from FOIA's disclosure requirements for all documents responsive
to plaintiff's request, as delimited by the September 9, 1982
Stipulation.

In support of this Opposition and these Cross-Motions,
plaintiff submits herewith a memﬁrandum of poinﬁs and authorities,
and a proposed order.

Plaintiff reguests the Court to grant an oral hearing

on these motions.

Respectfully submitted,

Kevin J. Brosch
STEPTOE & JOHNSON
Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) B62-2000

Dated: February 6, 1984



THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANGUS MACKENZIE
Plaintiff,

V. Civil Action No.
82-1676
CENTRAL INTELLIGENCE AGENCY,

et. al.

Defendants.

S S St St il St St S il it okt et

PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES
IN OPPOSITION TO DEFENDANTS' MOTION FOR EXTENSION
OF TIME AND IN SUPPORT OF PLAINTIFF'S CROSS-MOTIONS
FOR DISCOVERY AND A VAUGHN INDEX

Plaintiff respectfully submits this memorandum in
‘opposition to defendants' January 16, 1984, Motion for an
Extension of Time to Complete Processing of Documents; and in
support of plaintiff's Cross-motions for Discovery and for

preparation of a Vaughn Index.

I. PLAINTIFF OPPOSES DEFENDANTS' REQUEST FOR
AN EXTENSION, AND SEERS AN ORDER COMPELLING
PRODUCTION OF ALL REQUESTED DOCUMENTS WITHIN
THIRTY (30) DAYS

The current motion and cross-motions before the Court
result from the failure of the defendants, the Central Intel-

ligence Agency, et al., (hereinafter "defendants"™ or "CIA"), to



comply with the terms of a Stipulation entered into by the
parties and approved by this Court on September 9, 1982 (Here-
inafter, "The Stipulation®). Pufsuant to that Stipulation,
defendants agreed search 1ts.fi;es for materials responsive to
a Freedom of Information Act (“"FOIA™) request maﬁe by plaintiff
Angus Mackenzie (hereinafter "Mackenzie™ or 'plaintiff');
Plaintiff's request was for documents in the CIA's files relat-
ing to thirty-eight domestic newséapers or periodicals. Defen-
dants were obliged, under the Stipulation, to report by November
S, 1982 if processing of any files would take more thﬁn one
year, and to provide a schedule for production. Absent that,
production was to have been completed by November 9, 1983. The
defendants failed to meetrthese agreed-upon deadlines, and on
or abouf November 16, 1982 informed plaintiff that it would be
several weeks late in meeting its schedule for its final pro-
duction. Moreover, defendants informed plaintiff at that time
that they would not be able to produce any documents relating
to plaintiff’'s request for files relating to one of those
thirty-eight domestic periodicals ~-- Ramparts magazine -- and
asked for a six-month extension.

Plaintiff was regrettably unable to agree to defen-
dants' request. While plaintiff has continually sought, during
the past four-and-one-half years since his initial FOIA reguest
was filed, to accommodate the CIA, and to lessen its adminis-
trative burden, in achieving production of documents in this
case, plaintiff could only conclude that the CIA intended only

pro forma compliance with the terms of the Stipulation reached



on September 9, 1982, The CIA has not complied with either the
substance or spirit of that Stipulation. Therefore, plaintiff
has little qption at this time other than to request relief
from this Court in"the form of an Order regquiring the defen-
dants to complete production of the documents subject to the
stipulated agreement within fhirty (30) days, and for other
relief set forth in sections II & III of this memorandum. In
order for the court to fully appreciate plaintiff's position, a
short summary of the circumstances that have transpired thus
far in this case is appropriate, .

A. Plaintiffs FOIA request for documents

has already been pending for more then
four and one half years.

Plaintiff Angus Mackenzie is a free-lance journalist

who has specialized since 1977 in investigating and reporting

about government relations with the press, Mackenzie's

articles have appeared in the Columbia Journalism Review, The

Progressive, The Nation, Jack Anderson's syndicated Merry-Go-

Round and in more than 550 newspapers throughout the United

States, Mr. Mackenzie has received acclaim for his work,

including the 1983 Award for Investigative Journalism from The

"Media Alliance, a San Francisco journalism society.

In 1979, Mackenzie was conducting research, on

assignment for Columbia Journalism Review, regarding allege CIA

interference with the "underground”™ or "dissident™ press.
After discovering evidence of a CIA operation which targetted

the dissident press in the United States, Mackenzie filed a



request under the FOIA, 5 U.S.C. § 552 et seqg, with the Central
Intelligence Agency on June 25, 1979. Because the topic of his
research primarily benefitted the general public nationwide
Mr. Mackenzie reguested that the CIA waive normal duplication
and production fees.

The CIA responded by denying Mr. Mackenzie's reguest
for the documents and for a fee waiver and required, instead, a
$61,500 search fee. However, the CIA stated that it would §ro-
duce and waive fees for those newspapers *whose authorized
representatives . . . provided appropriate release in-your

w2/

under FOIA for production of the files related to all the

favor. While Mr. Mackenzie continued to assert his rights
requested newspapers, he did seek, and ultimately obtained,
waivers or releases from about twenty newspapers, and submitted
those to the CIA. The CIA never produced the requested docu-
ments for those twenty newspapeéé in spite of Mr. Mackenzie's
compliance with this "waiver"™ request. Throughout 1979 and
1980 Mr. Mackenzie continued to seeﬁ the documents and a fee
waiver from the CIA but to little avail. By April 9, 1981,

Mr. Mackenzie had pursued appeals of this denial at various
administrative levels at the CIA and was informed by the CIA

that he had exhausted all administrative remedies.

g ! This "waiver™ requirement is beyond any requirement found
in FOIA or the agency's implementing regulations. Besides, it
placed a virtually insurmountable block in Mr. Mackenzie's path
because most of the newspapers for whom requests had been made
had disbonded in the early 1970°'s.

=l o



In March 1982, plaintiff requested administrative
reconsideration of the CIA's denial on the grounds that more

recent publications of his research in national periodicals and

X prominent neﬁspapeis had provided clear evidence of the public

benefit from his work. In that same request for reconsidera-
tion, plaintiff offered to reduce substantially the size of his
original FOIA request to lessen the CIA's burden. At that
time, the plaintiff identified a discrete list of several dozen
newspapers which formed the basis of his revised request, and
in addition requested several specifically named files. The
CIA responded by stating that it would recalculate its esti-
mated search fee but refused to reconsider plaintiff's entitle-
ment to a fee waiver. The CIA asserted that it was continuing
to process the files for which Mr. Mackenzie had obtained
"waivers" but estimated, in a letter dated April 13, 1982, that

it would take an additional two years to produce those docu-

ments even though the CIA had promised to produce as early as

1979. Despite diligent efforts by the plaintiff_to reach an

- accommodation with the CIA, the agency showed no willingness to

compromise. Therefore, on June 9, 1982, Mr. Mackenzie was forced
to file suit in this case to assert his right to production of
these documents and fee waiver under the Freedom of Information
Act.

In the ensuing two months, plaintiff's counsel and
counsel representing the CIA conducted continuous negotiations
attempting to reach a settlement. On September 9, 1982, the

parties reached an accord and entered into The Stipulation. 1In

— G -



essence, the plaintiff agreed to limit his request to documents
relating to thirty-eight (38) U.s.‘underground or dissident
newspapers and CIA agree# to produce those documents on a
schedule which was™to last approximately one year. The CIA
also agreed, in a separate letter, to waive all fees for search
and production.

B. Defendants were aware of the volume

of the Ramparts files at the time they
agreed to the Stipulation.

One of the reasons that plaintiff agreéd in the Stip-
ulation to a year's production schedule for his substantially-
reduced request was that the CIA told plaintiff, during the
period of negotiation, that it anticipated problems with
regards to production of documents for four of the 38 domestic

newspapers: the Liberation News Service, the Guardian,

2
Quicksilver Times, and Ramgarts.‘/ The CIA stated that it

needed a sufficiently long period of production to respond to
the reguest, especially since it anticipated 1arge numbers of
documents from these four periodicals. 1In fact, the CIA
insisted on the inclusion of paragraph 7 of the Stipulation
which specifically states that:
Paragraph 6 does not apply to the
following four publications or entities: (a)
Liberation News Service; (b) Guardian; (c)

Ramparts; (d) Quicksilver Times. At the end
of the two months search period, CIA shall

2 Ramparts was a leading journal of protest in the 60's and
76'5 whose editorial staff included well-known journalists like

Robert Scheer, now a reporter with the Los Angeles Times.




provide an estimate as to the time for pro-

cessing and releasing documents relating to

these four publications or entities, subject

to paragraphs 5 and 11.
Thus, defendants were well aware that the Ramparts files in
pParticular were extensive at the time they agreed to a one-year
production period. -

Moreover, plaintiff has learned, upon infomation and
belief, that defendants have previously processed numerous

documents from the Ramparts files as part of its settlement of

Scheer v. CIA, Civil No. 77-1492 (N.D. Cal.) (filed July 7,
1877) (Poole, J.). Mr. Robert Scheer, currently a reporter for

the Los Angeles Times, and formerly a- Ramparts editor, received

numerous documents from the CIA marked "Subj: Ramparts", or
similarly denominated as part of the CIA's Ramparts files.

Having already conducted that search, and completed production,

-for that request, defendants krrew more than just the general

size of Ramparts files; they were aware of the number of
documents likely to be involved. Thus, during the negotiation
period, and from the very beginning of the search and produc-
tion period designated in the Stipulation, the CIA knew that
the Ramparts production would be substantial, and agreed to the
one-year production period with that in mind.

C. The processing required for the first thirty-seven

requests has placed little burden on the CIA, and it
is therefore not entitled to any additional time.

In determining whether the CIA is entitled to addi-

tional time to process the Ramparts documents, the Court should



consider how diligent the CIA has been in responding to plain-
tiff's FOIA request since September 9, 1982. The total number
of documents actually produced fﬁ.ut, Mackenzie in more than
fourteen months' time has been thirty-six (36). Moreover, only
282 documents were identified by the CIA as even being “"respon-
sive" to plaintiff's request. Plaintiff believes that the CIA
is actually in possession of many more documents that have been
reported, and has evidence which demonstrates the Clh}s search
has been inadeguate. See section II of this-ﬁemo:aﬁdum,

infra. Nonetheless, the agency's expenditure of more than
fourteen months simply to identify just 282 documents and to
produce only 36, cannot reasonably be ‘termed "diligent."

In spite of this, the Affidavit of Louis J. Dube,
Information Review Officer for the CIA's Director of Opera-
'tions, submitted in support of dgfendant's motion (hereinafter
*Dube Affidavit™), states that "the'Agency has processed the
plaintiff's FOIA request in the utmost good faith and with
evident due diligence."” He states at paragraph 4 that "we
completed the processing of the 37 requests within the one year
time frame set forth by the stipulation, We have expended an
enormous amount of resources, and terms of both money and per-
sonnel time, in accomplishing this processing of plaintiff's
multi-faceted reguest.” This language is conclusory and mis-
leading, and the Court should ignore it. The truth is that
plaintiff has received only a handful of documents from the CIA
in the past seventeen months. An analysis of what the plain-

tiff has received thus far exposes Mr. Dube's claims of due

- f -



diligence on the part of the CIA; such an assertion cannot be
supported by the meager search and production accomplished thus
far in this case.

Initially, Mr. Dube's statement that the CIA has com-
Pleted processing "37 of the 38" requests gives a misleading
impression. The CIA reported to Plaintiff on November 9, 1982
that there were no responsive documents whatsoever for nine of
these 37 newspapers. Thus, the CIA had absolutely no burden in
producing requests for nine newspapers, and at most, the CIA
can claim to have had the burden of processing 28 requests, and
not 37.

Moreover, the time expenditure required for the
search of those twenty-eight requests can hardly have been
"enormous.'. Whatever search method the CIA employed, it -

uncovered, as mentioned earlier, only 282 responsive docu-

-ments. This is hardly a fourteen-month task, and Mr. Dube's

affidavit is devoid of any explanation for such obviousr
inefficiency.

And, as noted above, the CIA has actually produced
very few documents of those 282. The CIA has claimed exemp-

tions for, and has withheld in entirety, B0 of the 282 docu-

‘ments, In addition, the CIA has not produced another 166 of

the 282 documents because it claims that those documents belong
to other agencies. It claims either to have returned those
documents to the originating agencies, or has notified the
plaintiff that production will be "coordinated”™ with another

government agency.



Mr. Dube's claim that production is "complete®" for
the first thirty-seven requests is also inaccurate. To date,

of the documents which the CIA claimed would be coordinated

with other agencies, the plaintiff has received only two;

plaintiff is still awaiting report from the CIA on what will be
done with regard to those "coordinated" documents.

Thus, of the 282 documents which the CIA has identi-
fied since September 9, 1982 only a handful have actually been
delivered and produced in some fotm to the piaintiff. Processing
of the documents could not have taken "enormous™ time as Mr.
Dube claims. For example, several of the 36 documents produced
were simply reproductions of COng:essibnal geports, public
Commission documents and generally available indexes for which
no claims of exemptions would have been available to the CIA;
therefore, little review or analysis by CIA staff was
required. The CIA was simply faced with a simple reproduction
task in those cases. |

Also, the CIA has been put to little time or effort
in evaluating the documents or in developing rationale for its
claims of exemptions for the 116 documents either withheld in
entirety or produced in deleted form. That is because the CIA

has made no attempt to explain its withholding of documents.

" In virtually every case, it simply listed the "(b) (1)" national

security exemption or the "(b) (3)" sources and methods exemp-
tion as its basis for its withholding without providing any
further description of the documents, any analysis of why the

documents qualified for such an exemption claim nor any other

- 10 -



information which might require some expenditure of time or

effort on the CIA's part.

D. Defendants are bound to complete production in
accordance with the terms of the Stipulation, and
have not demonstrated “"unexpected"™ difficulties which
would entitle them to an extension.

Defendants seek to excuse their failure té comply
with the production schedule established in the Stipulation by
relying on the authority granted this Court, under 5 U.S.C.

§ 552(a)(6) (C), to extend Eertain atatutokx deadlines, énd on

the language of the Court of Appeals decision in Open America

v. The Watergate Special Prosecution Task Force, 547 F.2d 605

(D.C. Cir. 1976) (hereinafter, "Open America"). Defendant's
reliance is misplaced for several reasons. i

5 U.S.C. § 552(a) (6) (C) is only intended to permit
-extension of the strict statutory deadlines for production
established under 5 U.S.C. § 552(a)(6)(A) & (B). The language
of the statute itself, the legislative history of FOIA, and the

Court of Appeals decision in Open America make that clear.

While the defendants Memorandum quotes partial language of 5
U.S5.C. § 552(a)(6)(C), it omits the prior sentence which
defines the purpose of that subsection's grant of authority to
Permit extensions. The statute provides:

(C) Any person making a request to any
agency for records under paragraph (1), (2),
or (3) of this subsection shall be deemed to
have exhausted his administrative remedies
with respect to such request if the agency
fails to comply with the applicable time
limit provisions of this paragraph. If the
Government can show exceptional circumstances

™" -
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exist and that the agency is exercising due
diligence in responding to the request, the
court may retain jurisdiction and allow the
agency additional time to complete its review
of the records. Upon any determination by an
agency to comply with a request for records,
the records shall be made promptly available
to such person making such request.

5 U.S.C. § 552(a) (6) (C) (emphasis added). Moreover, as defen-
dants later acknowledge in their memorandum, 5 U.S.C.
§ 552(a) (6) (C) "was put in as a safety valve after the protests

of the administration that the rigid limits of subparagqraphs

(A) and (B) [of 5 U.S.C. § 552(a) (6)] might prove unworkable."

Open America, supra at 610 (emphisis added) .

Plaintiff is not insisting that the defendants
produce documents subject to any deadline required by 5 U.S.C.

§ 552(a)(6i. The standards established in Open America only

apply to circumstances where those rigid deadlines are sought
to be enforced, and that is not this case. During the entire
history of this request, plaintiff has repeatedly attempted to
accommodate the CIA, and has agreed to production schedules far
longer than permitted by FOIA. In the Stipulation, plaintiff
agreed to a production schedule which would permit the CIA
sixty days to complete an initial review of its files and to
produce a schedule of release, and then an additional year to

y -

Eomplete its production. In Open America, plaintiffs were

3/ In fact, plaintiff's accomodations to the CIA has already

extended beyond the agreed-upon period. When informed by
counsel for defendants in November, 1983, that the CIA would
not meet the agreed upon deadline, plaintiff agreed to fore-
stall filing a Motion to Compel with this Court and attempted

(Continued)



attempting to enforce strictly the twenty-day statutory period;

here, defendants agreed to, and have been granted fourteen

months under the terms of the Stipulation. This is simply not

an Open America situation.
Thus, Open America may establish the standard for

determining whether a government agency will be excused from

complying with its statutorily-imposed deadlines, but is
inapposite in circumstances where, as here, the govezﬁment
agency has committed itself to separate, contractual obliga-
tions to produce. Plaintiff submits that the Court must
determine whether the CIA has lived up to its contractual
obligations. Plaintiff asserts that the CIA plainly has not.

Those obligations were as follows: Under the terms
paragraphs 4 & 5 of the Stipulation, defendants were reguired
to complete initial search with}n two months, and to estimate
its time of processing which 'm;y be as long as one year."
The CIA was then required, under paragraph 6, to process and
release documents relating to at least seven-publjcations
every sixty days. Had the CIA identified documents for all 38
requested publications, production of all documents would have
required, at most, one year.

Paragraph 7 permitted the CIA to exempt four publica-

tions, including Ramparts, from the schedule in paragraph 6,

(Footnote 3 continued)
to negotiate an extension of time to produce which would be

reasonable and certain. Defendants would not agree to a firm
date and ultimately filed their Motion for extension.

- 13 -



but specifically required the CIA, at the end of the sixty day
search period, to inform plaintiff if any additional time would
be required.

The Stipulation did allow for some flexibility in
adjusting the schedule. Two paragraphs of the I;lpulation are
notable in this regard. Under Paragraph B, the CIA undertook
to produce the documents expeditiously and in good faith, and

to release documents earlier than the schedule requiréd it

possible:

When possible, when all documents
pertaining to a particular newspaper have
been processed, such documents shall be
released (subject to withholding or deletion)
without waiting for the conclusion of the
entire process. Also, if possible, periodic
releases of documents relating to the four
publications or entities in paragraph 7 will
be made without waiting for the conclusion of
the entire processing.

Paragraph 11 of the stipulation permitted the CIA to
seek by agreement of the parties or application to the Court an
extension of the time pericod

"If unexpected difficulties are encountered;

for example, if documents discovered in the

search lead to a substantial number of addi-
“tional documents.

(Emphasis added.)

These two provisions were specifically included in
the stipulation in order to ensure that the CIA would comply
with the production schedule in good faith, but to allow some
flexibility where "unexpected difficulties™ occurred.

pefendants have simply failed to comply with any of
these obligations. First, defendants failed to fulfill their

- 14 -



obligations, under paragraph 7, to provide at the end of the
two-month search period, "an estimate as to the time for
processing and releasing documents relating to these four
publications or entities . . ."™ (including Ramparts). The
CIA's November 9, 1982 letter stated that "it is estimated that
it will take twelve months to complete the procei:ing e e
1f the CIA was to seek extension of the production period
because of Ramparts, it was obliged under paragraph 7 to report
this fact in the November 9, 1982 letter. It did not do so.

Second, the CIA did not completed 1ts_produétion by
November 9, 1983. As mentioned above, it produced no documents
for Ramparts; it has never finished ﬁrocessing the "coordinated
documents;f it did not even complete the first thirty-seven
reguests until December 5, 1983. |

Finally, the CIA has not shown "unexpected difficul-
ties™ which would excuse its perfotmance under the terms of
paragraph 11. Mr. Dube's affidavit fails to mention any
difficulties in production which were not known to, or could
not have reasonably been anticipated by the CIA at the time the
Stipulation was signed on September 9, 1982. The CIA clearly
knew that the Ramparts production would be more voluminous than
the other requests; the CIA had previously researched and pro-
duced a substantially similar request for Mr. Scheer. More-
over, the CIA surely knew that the Ramparts file was large
because it said so during negotiations and because it had
expressly reserved the right, which it failed to exercise, to

seek an extension on the Ramparts production by informing

- 15 =



plaintiff by November 9, 1982 of time estimates for that
production.

Mr. Dube's affidavit, in this regard, is singularly
unfortunate and distressing because he provides no dates or
time references to support his assertions. He states:

When we searched ... for information on

Ramparts . . . we discovered a voluminous

amount of documents existed on that topic.

At that point we realized that it would be

impossible to complete processing and review

of the Ramparts request within the .time set

forth in the stipulation. This unantici-

pated occurrence should not cloud [the CIA's

other efforts].

Plaintiff submits that Mr. Dube's affidavit in this
regard is wholly unadequate to demonstrate that "unexpected
difficulties [were] encountered," as required by paragraph 11
of the Stipulation. WNotably absent from the Dube affidavit is
any statement of approximate date on which this "unanticipated”
discovery was made. The affidavit attempts to leave the
impression that the CIA had never estimated the size of the
Ramparts files until just recently and after it had completed
processing Mr. Mackenzie's first thirty-seven requests. 1In
light of the CIA's own Stipulation reservation regarding
Ramparts, and the prior Scheer production involving Ramparts
materials, plaintiff suggests that the. affidavit is mislead-

4
ing._/

%/ In this same regard, Mr. Dube fails to state how the 6,500
potentially responsive™ Ramparts documents now identified
compares with the number of Ramparts documents identified on
November 9, 1982 at the conclusion of the search period. BHe

(Continued)



Finally, Mr. Dube fails to explain why the CIA could
not process the Ramparts materials in the required fourteen
months when it had uncovered a list of only 282 documents, and
produced only 36 documents, for the other thirty-seven periodi-
cals combined. Mr. Dube wholly 1gn6:es the CIA's obligation,
under paragraph 8 of the Stipulation to release, where possi-
ble, documents prior to the conclusion of the entire processing
period. Certainly a serious question of CIA compliance with
the intent and spirit of the Stipulation exists where it took
the entire one-year processing period to produce juét thirty-
six documents.

Much of the rest of the Dube aff;davit, and of
defendant's memorandum, dwells on the large number of other
requests which the CIA must process. While fhis might be an

appropriate consideration in an Open America situation where

‘the government agency is being asked to comply with strict
statutory deadlines, it is of little consequence in this case
because this large number of requests cannot be said to con-
stitute "unexpected difficulties,™ the test to be applied
pursuant to paragraph 11 of the Stipulation. In fact, it is
clear that dealing with a large number of FéIA cases is a

regular fact of life for the CIA. See Dube Affidavit § 6, at

(Footnote 4 continued)

does not state that it is any different, or explain why this
"voluminous" number was not discovered and reported to plain-
tiff on November 9, 1982 in accordance with the requirements of
paragraph 7 of the Stipulation.

- 1T -



5-6. Defendants admit that there has been a continued high
level of FOIA requests "since 1976." Defendants' Memorandum at
6. Even assuming the CIA did have a large number of cases to
process, it clearly understood those pressures when it entered
into the Stipulation on September 9, 1982. A large FOIA case
load was simply not "unexpected,®™ and therefore does not excuse
defendants' failure to meet their contractual obligations.

The most troubling aspect of the CIA's request for
extension until April 30 is that it‘does not.even guarantee
that it will complete processing by that date. Mr. Dube's
affidavit, and the defendants' proposed order, state only that
the CIA will "make every reasonable effort,' to come into com-
pliance by that date, but reserve the right to seek further
extensions at that time if they deem it necessary. This is
particularly unreasonable and must be rejected. It will soon
be nearly five years since Mr. Mackenzie made his initial
regquest; nearly two years since plaintiff offered to reduce the
scope of his request to accommodate the CIA; twenty-one months
since suit was filed in this case; eighteen months since the
parties entered into a Stipulation as to production; and nearly

three months since the production period was to end. The time

-has come to put an end to the CIA's clear pattern of delay and

to require compliance with the intent of FOIA. Therefore, the
plaintiff respectfully reguests that this Court entef an order
compelling production of all documents subject to plaintiff's

request within thirty (30) days.
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II. .PLAINTIFF CROSS-MOVES FOR AN ORDER PERMITTING DIS-
COVERY TO DETERMINE WHETHER THE CIA HAS IDENTIFIED
FEWER THAN ALL DOCUMENTS IN ITS POSSESSION

A. The CIA has failed to identify and produce all
documents in its files responsive to plaintiff's
reguest,

Throughout the period of the past 17 months during
which the CIA has been producing documents, plaintiff has been
continually surprised by the small number of documents which
the CIA has identified as responsive to his regquest. - Despite
defendants' initial assertions, made during negotiations over
the Stipulation, that plaingiff's requests were very extensive
and would require at least one year to respond to, only 282
documents have ultimately been identified for 37 domestic

periodicals and magazines. It is plaintiff's belief, based

.both on the initial CIA representation as to the scope of his

request, and also based on research that he has conducted over
the past six years, that the CIA has many more responsive
ddcuments than they have thus far identified.

As the Court is well aware, the difficulty with
making such an assertion is that the CIA alone has access to
its files, and plaintiff has limited ability to demonstrate
instances of withholding. However, Mr. Mackenzie has been able
to obtain CIA documents, from various sources during his
research, which indicate that in a number of instances the CIA
has documents responsive to these plaintiff's request but has

neglected to identify or produce those documents.
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Plaintiff has discovered that on November 30, 1976,
the CIA responded to a FOIA request from Mr. Andrew R. Marks, a

former employee at gjberg;jon News Service. Liberation News

Service was a news syndicate serving about 400 anti-war news-

papers in the late 1960's, and is one of plaintiff's 38
requests. Mr. Marks had asked for documents in the CIA's
possession which concerned him personally. A number of these
documents were documents which had been g#thered by the CIA as

part of their operations targeting the Liberétggg News Service

where Mr. Marks served as managing and 1nternatipna1 éditor ‘
during the period February 1969 to July 1972 and again from
August 1977 through August 1981. See Marks Affidavit at
Appendix A.

In its production to Marks, the CIA identified a
number of documents in its possession related to the Liberation

News Service; it has failed to identify a number of these same

documents in its production to Mr. Mackenzie. For example, it
produced to Mr. Marks an expurgated copy of a memo dated January
23, 1971. That document, appended hereto as Exhibit B, appears

to be a CIA memorandum whose subject was the Liberation News

Service. Similarly, an internal memo dated April 25, 1971,

also released to Mr. Marks, refers to “LNS", 1In its response
to Mr. Marks, the CIA also identified but did not release seven
other dispatches or memoranda with dates between February 1972
and July 12, 1972. These were withheld from Mr. Marks on the

basis of various claims of exemption. Plaintiff suspects that

a number, or all of these documents were related to the
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Liberation News Service because these dates directly correspond

to Mr. Marks' employment with that news syndicate. The CIA had
the responsibility to at least identify the existence of those
documents subject to plaintiff's request, and then, if it felt
appropriate, to make claims of exemptions. But it did not do
so, and in fact, identified none of these documents in its
report to Mr. Mackenzie.

Similarly, the CIA has previously produced, subject
to a request by the Center for National Security Studies
("CNSS"), a copy of a "Situation Information Report',.dated
9/9/68 and attached hereto as Appendix C. This report, which
was released in total to CNSS, represents finished intelligence
conducted by the CIA. That report specifically discusses the

Liberation News Service, and yet, was not listed among the

documents which the CIA has told Mr. Mackenzie are in its files

‘regarding Liberation News Service. Again, the CIA is required

under the terms of the regquest made by Mr. Mackenzie to
identify this document.

More recently, the CIA replied to a FOIA reguest made
by Mr. Bill Conn of the College Press Service. The CIA reply,
dated February 17, 1983, released several documents including a
‘memo dated January 8, 1969 and authored by Howard J. Osborne,
Director of Security. This document makes reference both to

the Liberation News Service and to the High School Independent

News Service. See Appendix D, attached hereto. Both of these

periodicals are among the 38 requests made by Mr. Mackenzie.

In responding to Mr. MacKenzie's reguest for either the
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