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Confessions

Here are excerpts from
yesterday’s Supreme Court
opinion on the admissibility
of statements obtained in
questioning of a person in po-
lice custody, and on the Fifth
Amendment protections such
@ person is to be afforded”
against self-incrimination.

This opinion, by Chief Jus-
tice Warren, encompasses
four cases — Ernesto A. Mi-
randa v. the State of Arizona,
Michael Vignera v. the State
of New York, Carl Calvin
Westover v. United States
and the State of California v.
Roy Allen Stewart.

The cases before us raise
questions which go to the
roots of our concepts of
American criminal jurispru-
dence: the restraints society
must observe consistent with
the Federal Constitution in

- prosecuting individuals for

crime . . .

I

The constitutional issue
we decide in each-of these
cases is the admissibility of
statements obtained from a
defendant questioned while
in custody and deprived of
his freedom of action. -

In each, the defendant was

questioned by pouce yi-
ficers, detectives, or a pros-
ecuting attorney in a room
in which he was cut off from
the outside world,

. In none of these cases
was the defendant given a
full and effective warning
of his rights at the outset
of the interrogation process.
I_n all the cases, the ques-
tx.oning elicited oral "admis-
Sioms, and in' three of them,
signed statements as well
which were admitted at their
trials.

They all thus Share
salient features — incom-
municado interrogation of
individuals in a police-domi-
nated atmosphere, resulting
in self-incriminating state-
ments-without full warnings
of constitutional rights ... .

Again we stress that.the
modern - practice of in-cus.
tody interrogation is psy-
cpologically rather than phy-
sically oriented . . . Interro-
ga;ion still takes place in
brivacy. Privacy results in

secrecy and this in turn re. -

sults in' a gap in our knowl.
edge as to what in fact goes
on in : the interrogation
rooms.

A valuable source of in.
formation about present pa-
lice practices, however, may
be found in various police

‘Excerpts of Rulings on

manuals and texts... . .
In essence, it is this: To be :
alone with the subject is és- "
sential ‘to " prevent distrac-
tion and to deprive him of
any outside support. The
aura’ of confidence in his
guilt undermines his will to
resist. He merely confirms
the preconceived story the
police seek to have him de-
scribe. g

Patience and persistence,
at times relentless question-
ing, are employed. To ob-
tain a confession, the inter-
rogator must “patiently ma-
neuver himself or his quar-
ry into a position from
which the desiréd object-
may be obtained.” -

When normal procedures
fail to produce the needed
result, the police may re-
sort to deceptive. stratagems
such as giving false legal
advice. )

It is important to keep
the subject off balance, for
example, by trading on his
insecurity about himself or
his surroundings. The police
then persuade, trick, or ca-
jole him out of exercising
his; constitutional rights. .

Even without employing .
brutality, the “third degree”
or the specific stratagems de-
scribed above, the very fact
of custodial interrogation
exacts a heavy toll on indi-
vidual liberty and trades on
the weakness of individuals.

In the cases hefore us to-
day, given this background,
we- concern ourselves . pri-
marily with this interroga-
tion atmosphere and the .
evils it can bring. In Mi-
randa v. Arizona, the police .
arrested the defencant and
took him to' a special inter-
rogation room where they
secured a confession. In
Vignera v. New York, the
defendant made oral admis-
sions to ‘the police after in-
terrogation in the afternoon,
and then signed an incul-
patory statement upon be-
ing questioned by an assist-
ant district ‘attorney later
the same evening. In West-
over v. United States, thev
defendant was handed over
to the Federal Bureau of



Investigation by . ‘local au-
thorities after they had Qe-
tained and interrogated him
for a lengthy period, bpth
at night and the following
morning. -
After some two hours of
questioning, the federal of-

ficers had obtained signed:
statement from the defend-

ant. - ) .
Lastly, in California B2
Stewart, the local - police
held the defendant five days
in the station and inter-
rogated him on nine sepa-
rate occasions before they
secured his inculpatory
statement.

In these cases, we might not
find the defendants’ state-
ments to have been involun-
tary in f{raditional terms.

Our concern for adequate -

safeguards to protect pre-

cious Fifth Amendment
rights is, of course, not les-
sened in the slightest.

In each of the cases, the
defendant was thrust into
an unfamiliar atmosphere

and run through menacing -

police interrogation proce-
dures. The potentiality for
compulsion is forcefully ap-
parent, for example, in Mi-
rande, where the indigent
Mexican- defendant was a
seriously disturbed individ-
ual with pronounced sexual
fantasies, .and in Stewart,
in which the defendant was
an indigent Los Angeles
Negro who had dropped out
of school in the sixth grade.

To be sure, the -records
do not evince overt physical
coercion or patented psy-
chological ploys.

The fact remains that in
none of these cases did the
officers undertake to afford
appropriate safeguards at
the outset of the interroga-
tion to insure that the state-
mens were truly the product
of free choice.

It is obvious that such an
interrogation environment
is created for no purpose
other than to subjugate the
individual to the will of his
examiner . , . The current
practice of incommunicado
interrogation is at odds with
one of our Nation’s most
cherished principles — that
the individual may not be
compelled to _ incriminate
himself. . -

Unless adequate protec-
tive devices are employed to
dispel the compulsion in-
‘herent in . custodial - sur-
roundings, no statement ob-
tained from the defendant
can truly be the product of

his free cnoice . . .

‘ 1I.
We are satisfied that all
the principles embodied in

the privilege against self- .

incrimination apply to in-
formal compulsion exerted
by law-enforcement officers
during in-custody. question-
ing. ’

An individual swept from
familiar surroundings into
police custody, surrounded
by antagonistic forces, and
subjected to the techniques
of persuasion described
above cannot be otherwise
than under compulsion to
speak., - '

As' a practical matter, the
compulsion to speak-in the
Isolated setting of the police
station may well be greater
than in courts or other offi-
cial investigations, where

there are often impartial -

observers .to guard against

- intimidation or trickery . ..

III. w
Today, then, there can be
no doubt that the Fifth
Amendment privilege is
available outside of criminal
court Proceedings and
serves to protect persons in
all settings in which their
freedom of action is cur-
tailed from being compelled
to incriminate themselves.

We have concluded that

without proper safeguards
the process of in-custody in-
terrogation of persons sus-
pected or accused of crime
contains inherently com-
pelling pressures which
work to undermine the in-
dividual's will to resist and
to compel him to speak
where he would mot other-
wise do so, freely.

In order to combat these
pressures and to permit a
full opportunity to exercise
the privilege against self-
incrimination, ‘the accused
must be adequately and ef-

fectively appraised of his

rights and the exercise of
those rights must be fully
honored . . .,

At the outset, if a person

in custody is to be subjected
to interrogation, he must
first be. informed in clear
and unequivocal terms that
he has the right to remain
silent.
- For those unaware or the
privilege, the warning is
needed: simply to make
them aware of it — the
threshold requirement for
an intelligent decision as to
its exercise. ~

‘More important, ‘such a

. Warning is an avsolute pre-
requisite in overcoming the
‘inherent pressures of the
interrogation atmosphere, It
is not just the subnormal or
woefully ignorant who sue-
sumb to an interrogator’s
imprecations, whether im-
plied or expressly stated,
that the interrogation will
-continue until a confession
is obtained or that silence
in the face of accusation is
itself damning and will
bode ill when presented to
a jury. S

Further, the warning will
-show the individual that his
interrogators are prepared
to recognize his privilege
should he choose to exercise
it... :

The warning of the rfght
to remain silent must be ac-
companied by ‘the explana-
tion that anything said can
and will be used against the
individual in court. This
warning is needed in order
to make him aware nat only
of the privilege, but also of
the consequences of for-
going it.

It is" only through an
awareness of these conse-
quences that there can be any

assurance of real under-
standing and intelligent exer-
cise of the privilege, More-
over, this warning may serve
to make the individual more
acutely aware that he is
faced with a phase of the ad-
versary system — that he is
not in the presence of: per-
sons acting solely in his in-
terest, .

The cirecumstances sur-
rounding in-custody interro-
gation can operate very
quickly to overbear the will
of one merely made aware
of his privilege by his inter-
rogators. ;

Therefore, the right to
have counsel Present at the -
interrogation is indispenable
to the protection of the Fifth
Amendment privilege under
the system we delineate to-
day. Our aim ig to assure
that the individual’s right to
choose between silence and
Speech remaing unfettered
throughout the interrogation
process.

A once-stated warnin g,
delivered by those who will
conduct the interrogation,
cannot itself suffice to that
end among those. who most
require knowledge of their
ri_ghts. A  mere warning
glven by the interrogators
1s mot alone sufficient to ac-
con!pli‘sh that end . . . Even
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Preummary aavice given to
-the accused by his own at.
torney can be swiftly over-
come by the secret “inter-
rogation process. Thus, the
need for counsel to brotect
the Fifth Amendment priv.
ilege comprehends not mere-
ly a right to consult with
counsel prior to questioning
but also to have counsel pre:
sent during any questioning
if the defendant so desires.-

An individual need not
make a Pre-interrogation re.
quest for a lawyer. While
such request affirrnativply
Secures his right to have
One, his failure to ask for a

l«jmfyer does not constitute a
Wwaiver,

No effective waiver of the :
right to counse] during in- ,

tgrrogation’ can- be recog-
nized unless Specifically
made after the warnings we
here delineate have been

- given,

The accused who does not
know his rights and there.
fore does not make a request
may be the person who most
needs counsel,

Ac.coxjdingly we hold that
an individual helq for in.
terrogation must be clearly
informed that he has the
right to consult with 3
lawyer and to have the
lawyer with him during in.
terrogation under the sys-
tem fo; protecting the privi-
lege we delineate today.

As with the warnings of
the right to remain silent
and that anythilig stated
can be used in evidence
against him, this warning is
an ahsolute prerequisite to-
1r‘»terrogation‘ No amount of
circumstantial evidence that
the person may have been
aware of this right will suf.

fice to stand in its stead.
iny through such a warn-
ing is there ascertainable
assurance that the accused
was aware of this right. -

If an individual indicates’
that he wishes the assist-
ance of counsel before any
interrogation occurs, the
authorities cannot ration.
ally ignore or deny his re-
quest on the basis that the
individual does not have or
cannot afford a retained at-
torney. The financial ability
of the individual has no
relationship to the scope of
the rights involved here.

The privilege against self.
inerimination  secured by
the Constitution applies to
all individuals. The need

" for counsel in order to pro-

tect the privilege exists for
the indigent as well as the

affluent,

In fact, were we to limit
these constitutional rights
to those who can retain an
attorney, our decisions to-
day would be of little signif-
icance. The cases before
us as well as the vast major-
ity of confession cases with

which we have dealt in the _

s

past involve those unable

to retain counsel.

While authorities are not"
required to relieve the ac-
cused of his poverty, they
have the obligation not to
take advantage of indigence
in the administration of
Jjustice . .. .

In order fully to apprise
a person interrogated of-the
extent of his rights under
this system then, it is neces-
sary to warn him not only
that he has the right to con-
sult with an attorney, but
also that if he is indigent
a lawyer will be appointed
to represent him.

Without this additional
warning, the admonition of
the right to consult with

The Washington Post
CHIEF JUSTICE EARL WARREN

counsel would often be un-
derstood as meaning only
that he can consult with a

Once warnings have been
lawyer if he has one or has
the funds to obtain one.
given, the subsequent pro-
cedure is clear. If the in-
ividual indicates' in any
anner, at any time prior
0 or during questioning,
§hat he wishes to remain
®ilent, the interrogation
ust cease.

At - this point he has
shown that he intends to
exercise his Fifth Amend-
ment privilege; any state-
ment taken after the person
invokes his privilege can-
not be other than the prod-
uct of compulsion, subtle
or otherwise. ) ’

Without the right fo cut
off questioning, the setting
of in-custody interrogation
operates on the individual
to overcome free choice in
producing ‘a statement after
the privilege has been once
jnvoked.

If _the individual states
hat he wants an attorney,
{the interrogation must cease
until an attorney is present.
At that time, the individual
must have an opportunity
to confer with the attorney
and to have him present
during any subsequent ques-
tioning.

If the individual cannot
obtain an attorney and he
indicates that ne wants one
before speaking to police,
they must respect his deci-
sion to remain silent.

If authorities .conclude
that they will not provide
counsel during a reasonable
period of time in which in-
vestigation in the field is
carried out, they may do so
without violating the per-
son’s Fifth Amendment
privilege so long as ~they’do
not question him during
that time. ]

If the interrogation con-
tinues without the presence
of an attorney and a state-
ment is taken, a heavy bur-
den rests on the Govern-
ment to demonstrate that
the defendant knowingly
and intelligently waived. his
privilege against self-in-
crimination and his right to
-retained or appointed coun-
sel.., ’

An express statement that
the individual is willing to
make a statement and does
not want an -attorney fol-
lowed closely by a statement
could constitute a waiver,

But a valid waiver will not
be presumed simply from
the silence of the accused




after warnings are given or
simply from the fact that a
confession was in fact even-
ually obtained . ..
Moreover, where in-cus-
ody interrogation is in-
olved, there is no room for
e contention that the
privilege is waived if the in-
dividual answers some ques-
tions or gives some informa-
tion on his own prior to in-
voking his right to remain
silent when interrogated.
Whatever the testimony of
the authorities as to waiver
of rights by an accused, the
fact of lengthy interrogation
or incommunicado incarcera-
tion before a statement is

made is strong evidence that .

the accused did not validly
waive his rights.

In these circumstances the
fact that the individual
eventually made a statement
is consistent with the con-

clusion that the compelling
influence of the interroga-

tion finally forced him to do,

s0.

The requirement of warn-
ings and waiver of rights
is a fundamental with re-
spect to the Fifth Amend-
ment privilege and not sim-
ply a preliminary ritual to
existing methods of inter-
rogation.

The warnings required
and.the waiver necessary in
accordance with our opin-
ion today are, in the ab-
sence of a fully effective
equivalent, prerequisites to
the admissibility of any
statement made by a defend-
ant. No distinction can be
drawn between statements
which are direct confessions
and statements which
amount to “admissions” of
part or all of an offense.
The privilege- against self-
incrimination proteets the
individual from being com-
Pelled to incriminate him-
self in any manner; it does
potxdi.stinguish degrees of
incrimination. -

Our decision is not ip-
tgnded to hamper the tradi-
tional function of police of-
fickrs in investigating crime.
When an individual is in
cugtody on probable cause,
thg police may, of course,
seek out evidence in the
field to. be used at trial
a;ghinst him. Such investiga.
tion may include inquiry of
persons not under restraint.
General on-thescene ques-

tioning as to tacts surround-
ing a crime or other gen-
eral questioning of citizens
in the factfinding process
is not affected by our hold-
ing. It is an act of respon-
sible citizenship for individ-
uals to give whatever in-
formation they may have to
aid in law enforcement.

In dealing with statements
obtained through interroga-
tion, we do mot purport to
find all confessions inad-
missible. Confessions remain
a proper element in law en-
forcement.

Any statement given free-
ly and voluntarily without
any compelling influences
is, of course, admissible in
evidence.

The fundamental import

" of the privilege while an in-
dividual is in custody is not

whether he is allowed to
talk to the police-  without
the benefit of warnings and
counsel but whether he can
be interrogated. There is no
requirement that police
stop a person who enters a
police station and . states
that he wishes to confess to
a crime, or a person who
calls the police to offer a
confession or any other
statement he desires to
make.

Volunteered statements of ~

any kind are not barred by

the Fifth Amendment and-

their admissibility is not af-
fected by our holding today.

1v.

A recurrent - argument
made in these cases is that
society’s need for interroga-
tion outweighs the privilege.
This argument is not unfam-
iliar to this Court. The
whole thrust of our forego-
ing discussion demonstrates
that the Constitution has
prescribed the rights of the
individual when confronted
with the power of govern-
ment when it provided in
the Fifth Amendment that
an individual cannot be com-
pelled to be a witness

against himself. That right -

cannot be abridged . . .
If the individual desires
to exercise his privilege, he

has the right to do so. This -

is not for the authorities to
decide. An attorney may ad-
vise his client not to talk to
police until he has had an
opportunity to investigate
the case, or he may wish to
be present with his client
during any police question-

ing.

In doing so an attorney is
merely exercising the good_
_professional judgment he’
has been taught. This is not
cause for considering the
attorney a menace to law
enforcement . .. _

Justice Harlan

One of two dissenting
opinions was by. Justce Har-
lan, with Justices Stewart and
White concurring. Ezcerpts
follow:

‘What the Court largely
ignores is that its rules im-
pair, if they will not even--
fully serve wholly to frus-
trate, an instrument of law

. enforcement that has long

and quite reasonably been
thought worth the price
paid for it.

There can be little doubt
that the Court’s new code

© would markedly decrease

the number of confessions.
To warn the suspect that he
may remain- silent and re-
mind him that his confes-
sion may be used in court

.+ are minor obstructions.

To require also an express
waiver by the suspect and
an end to questioning when-

~ever He demurs must
heavily handicap question-
.ing. And to suggest or pro-
vide counsel for the suspect
simply invites the end of
the interrogation.

How much harm this de-
cision will inflict on law en-
forcement cannot fairly be.



JEN I

‘
4
i
1
i
]

predicted with accuracy.
Evidence on the role of con-
fessions is notoriously in-
complete, and little is added
by the Court's reference to
the FBI experience and the
resources believed wasted
in interrogation. We do

know that some crimes can.’

not be solved without con-
fessions, that ample expert
testimony attests to their
importance in crime con-
trol, and that the Court is
taking a real risk with so-
ciety’s welfare in imposing
its new regime on the
country.

The social costs of crime
are too great to call the new
rules anything but a haz.
ardous experimentation.

It is no secret that con-

’
cern has been expressed

test longrange and lasting
reforms be frustrated by
this Court’s too rapid de-
parture from existing con-
stitutional standards. De-
spite the Court’s disclaimer,
the practical effect of the
decision made today must
inevitably be to handicap
seriously sound efforts at re-
form, not least by removing
options necessary to a just
compromise of competing
interests.

Of course legislative re-
form is rarely speedy or
unanimous, though this
Court has been more patient
in the past. But the legisla-
tive reforms when they
came would have the vast
advantage of empirical data
and comprehensive study,
they would allow experi-

‘mentation and use of solu-

tions not open to the courts,
and they would_ restore the
initiative in criminal law re-
form to those forums where
it truly belongs.

In conclusion: Nothing in
the letter or the spirit of
the Constitution or in the
precedent squares with the
heavy handed and one-sided
action that is so precipitious-
ly taken by the Court in the
name of fulfilling its consti-
tutional responsibilities.

The second dissent, by Jus-
tice White, was joined by
Justices Harlan and Stewart.
Excerpts follow:

The obvious underpinning -

of the Court’s decision is a

- deep-seated distrust of all

confessions. As the Court
declares that the accused
may not be interrogated
without counsel present, ab-
sent a waiver of the right to
counsel, and as the Court
all but admonishes the law-
yer to advise the accused to

remain silent, the result

adds up to a judicial judg-
ment that evidence from the
accused should not be used
against him in any -wayg
whether compelled or not.
This is the not so subtle
overtone of the opinion—
that it is inherently wron§
for the police to gather evi-

_dence from the accused him-

self. And this i$ precisely
the nub of this dissent. .

I see nothing wrong or im-
moral, and certainly nothing

__unconstitutional, with the

police asking a suspect
whom they have reasonable
cause to arrest whether or
not he killed his wife or
with confronting him with
the evidence on which the
afrest was based, at least
where he has been plainly
advised .that he may remain
completely silent.

There is, in my view,
every reason to believe that
a good many criminal de-
fendants, who otherwise
would have been convicted
on what this Court has pre.
viously thought to be the
most wsatisfactory kind of
evidence, will now, under
this new version of the Fifth
Amendment, either not be .
tried at ail or acquitted if
the State’s evidence, minus
the confession, is put to the
test’ of litigation.

I have no desire whatso-
ever to share the respon-
sibility for any such impact
on the present criminal-
process.

In some unknown number
of cases the Court’s rule
will return a killer, a rapist
or ‘other criminal to the
streets and to ‘the environ-
ment which produced him,
to repeat his crime when- -
ever it pleases him.

As a consequence, there
will not be a gain, but a loss,
in human dignity.

The real concern is not
the unfortunate consequen-
ces of this new decision
on the criminal law as an
abstract, disembodied series
of authoritative proscrip-
tions, but the impact on
those who rely on the pub.
lic authority for protection
‘and who without it can only
engage in violent self-help
with guns, knives and the
help of their neighbors sim-
ilary inclined.

There is, of course, a sav-
ing factor: the next victims
are uncertain, unnamed and
unrepresented in this case.”’

Nor can this decision do
other than have a corrosive
effect on the criminal law as
an effective device to pre-

vent crime. A major com-
ponent in its effectiveness in
this'rega'rd is its swift and
sure enforcement.

The easier it _is ‘to get
away with rape and murder,
the less the deterrent effect
aon those who are inclined -
to attempt it.

This is still good common
sense. If it were not, we
should posthaste liquidate
the ‘whole law enforcement
establishment as a useless,
misguided effort to control
human conduct.»

Justice Clark, in a separate
opinion, dissented in the Mi-
randa, Vignera and Westover
cases but concurred in the re-
sult reached by the Court’s
majority in the California -
case. Excerpts follow:

I am unable to join the -
majority because its opin-
ion goes too far on too lit-
tle, while my dissenting -
brethen do not go quite far
enough. -

Nor can I agree with the
Court’s characterization of
the present practices of
police and investigatory
agencies as to custodial in-
terrogation.

The materials referred to
as “police manuals” are not
shown by the record here '

.to be the official ‘manuals

of any police department,
much less in universal use
in crime detection.

Moreover, the examples
of police brutality men-
tioned by the Court are rare
exceptions to the thousands ,
of cases that appear every .
year in the law reports . . . .

Rather than employing
the arbitrary Fifth Amend-
ment rule which the Court
lays down I would follow
the more pliable dictates of
Due Process Clauses of the
Fifth and Fourteenth
Amendments which we are
accustomed to administer-
ing and which we know from -
our cases are effective in-
struments in. protecting per-
sons in_police custody.

In this way we would not
be acting in the dark nor in
one full sweep changing the
traditional rules of custodial -
interrogation which this
Court has for so long rec-
ognized as a justifiable and
broper tool in balancing in-
dividual rights against the
rights of society. - v

It will be soon enough to
go further when we are .,
able to appraise with some-
what better accuracy the

effect of such a holding.




