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ADDRESS BY SENATOR KENNEDY
ON FORMER CHIEF JUSTICE WAR-

Mr. HART. Mr, President, for the past
5 years, the JF K. Lodge of B'nal B'rith
has honored great Americans by pre-
senting them with its Profiles in Courage
Award. On April 28, the sixth of these
awards, the award for 1870, was made
to former Chlef Justice Earl Warren. I
believe that the lodge honors itself by
having made this choice, and its action
should be noted in this Rzcono,

Further, Mr. President, I believe the
Rxcoap should contain the address given
on that occasion by the able senlor Sen-
ator from Massachusetts (Mr. KENNEDY) .,
It 18 a moving eulogy to = magnificent
Chief Justice. I believe that the widest
possible circulation of this address is de-
sirable, both for those who a&dmire the
Chief Justice and those who seek even
greater respect for the Bupreme Court.

Therefore, Mr, President, I ask unani-
mous consent that the speech of S8enator
Eznneny be printed in the Rxcomn at
this point.

There being no objectlon, the speech
was ordered to be printed In the Recorp,
as follows:

REMARKS or Bxwaror Epwanp M, KxNNEDY

Just five years ago I was plensed to be
with you to honor the memory of the first
reciplent of the Profiles In Courage award,
Edward R. Morrow. In the four years since
then, the winners have been glants in Amer-
lean life and American liberty, Judge Stmon
Bobeloff, Charles Weltner, Paul Douglas, and
Ramsey Clark. And today that proud tradi-
tion continues na we pay tribute to Chief
Justice Earl Warren.

I feel & deep mense of privilege and awe
in performing my role tonight. For the life
of the Warren Court spanned my entire
adult life, I was 21 when Earl Warren be-
came Chlef Justice, and perhaps my genera-
tion will be ths iast to understand from per-
sonal sxperience why the Warren Court was
the aubject of so much controversy and s0
much smotion,

Indeed, for many of us, the key rullngs of
the Warren Court have already come to
seem In retrospect merely the necessary ar-
ticulation of self-evident constitutional per-
cepts. It hardly seems radical to have de-
clded nearly 90 years after the 13th, 14th
and 16th Amendments, that officially forced
scparation of cltizens by skin color was un-
scceptable. It 18 not surprising that after
176 years of incremsingly irrational leglsia-
tive apportlonment, the Court declided that
"Leglslators represent peopls, not sorss or
trees.” It certainly does not shock us now to
hear that poor defendants are entitled to
the same Constitutional protections as rich
ones, that those protections accrue as Bsoon
B8 & suspect 1& deprived of his liberty, and
that the suspezt must be told of hia rights
before he can be assumed to have walved
them,

These, stripped to thelr essentials, are the
three major, and most controveralal, de-
cisional lines of the court which Earl Warren
led for 18 years, and it is a slgn of that
Court's impact on national llfe that today
most of us take them for granted.

Yet the fact is that each of thess develop-
ments in the law was earthshaking in its
day. and refiected the courage and confidence
of Chief Justlee Warren and his Tellow
Justicen.

’ Senate

For In those days the constitutional
promises of equallty and liberty and justice
were often shams ln the courts, in the legis-
latures, In the precinct houses, mnd in the
schools and publlc facilities. And few with
the power to act had been willing to recog-
nize those shams, to mark them for what
they were, to destroy them, and to replace
them. The legislative branch would not, The
executive branch could not. And the judicial
branch had falled to appreciate that by re-
fusing to declde cases, or by declding to
acquieace In the status quo, it was exercising
its power as fully as if It took cases and
altered the status quo. It would not admit
that by choosing not to address problems
which It could have addressed, 1t assumed
& share of the responsibility for those prob-
lems. There appeared to be a judicial code
of sllencs on many great lssues and hard
lssues, a code which sald if the problem is
diMcult and complex and the correct judicial
solution would ratse its own difficulties, then
the courts had better abstain from seeking
A solutlon, no matter how pressing the need
for change. The theme seemed to be that
only easy problems with easy answers wers
fit for judicial solution, and that drastic
problems with difficult answers should re-
main unsolved. Judiclal restraint became ju-
diclal abdication, and since there were no
other sources of rellef, judicial abdication ba-
came the last step in Amerlca's toleration
of constituticnal hypocrisy.

But within a year after he jolned the
Court, Earl Warren changed all that. With
the Chlef Justice as catalyst and spokesman,
the Court's unanimous opinlon In Brown
showed forcefully that the Court was pre-
pared Lo address large lssues and hard lssues,
and to tear away the Constitutional facade
behind which we had been lving.

The first years of the Warren Court were
historic not merely for the advances in ju-
diclal responslveness which they marked, but
perhaps more strikingly for the political con-
text in which they occurred, In Congress,
where an effective combination of politleal
forces wes resisting all soclal progress and
generating novel legislative dilutions of lih-
erty, there had developed & pattern of indi-
vidual demogoguery and fear-mongering
that threatened to destroy any person or
any institution working In the publie In-
terest, and especially those who sought to
strengthen and promote and avall themselves
of Constitutional lberties and indlvidual
freedoms. In the Executive, there was not
Just & benign neglect of pressing natlonal
challenges, but & Benighted preference for low
profile government which would not make
waves—even when it saw that the waters
were already troubled. And the publie
quletly accepted this attitude, Tired from two
warg, cowed by McCarthylsm, worrled by the
first time since World War II about thelr
pocketbooks, the natlon did not have the
emotion or inclination for socinl aetivism
Even those who suffered most, and mnat di-
rectly, from the aystem's fallures—the black,
the city dwellers, the poor, the ignorant—
suffered in comparative silence—without
demonstrations, without violence, without re-
bellion, with just an ocecaslonal lawsult
seeking to test the honesty and valldity of
ths system.

So It was left to the courts, and with
Earl Warren at thelr apex, the courts re-
sponded. They responded carefully apd judi.
clously, atep-by-step, and with attentlon, Lo
pragmatics. The reach of Brown was ex-
panded cuutlously in a logical serles 61 hold-
ings that has not yet reached 1ts end. Mallory
merely elaborated on MoNabb and Upshaw,
Miranda, ms the diséents In earller cuses
polnted out, was only the inescapable appli-
catlon of the careful progresslon of Gideonm,
Hamilton, White, Massiak, and Escobedo.

And even Baker v. Carr was written with
enough restraint so that its strongest critic
could opine that the Court had maerely
“opened & colloquy, posing to the politicnl
institutions of Tennesses the question of
apportionment, not anewering it for them."

Earl Warren had been n great and success-
ful politictan. He had been elected district
attorney, sttorney general, and 8 times, Gov-
ernor of Callfornia. He knew the Nation and
dts people. He knew what they wanted and
what they needed, and what they would ac-
cept. He knew that politics was the art of
the possible, but he also recognized, in tha
words of a quote which Congregsman John F.
Eennedy saved and used, that "the best
politics is to do the right thing." Earl War-
ren's vision of “"the right thing" changed
over time, What seemed necessary to him In
1941, probably seemed Inconcelvable in 1981,
But it was this growth and perspective which
gave him strength,

He knew what he wanted the Supreme
Court to be. While he did not And It neces-
sary to articulate & comprehenalve theory of
how the Court' should go about deciding
cases, his record on the Court spoke deep and
thoughtful messages about hia phllosophy of
Judleial behavlor. Jim Clayton has summa-
rized the Frankfurter and Warren philoso-
phies this way: “Frankfurter saw it as a
Court In which only principles were estab-
lished: Warren often seées It ns a place where
Justice is done.” But I think that contrast
does not stand up, and does not falrly refiect
the meaning and Impartance of the Warren
philosophy. For when a supreme instrument
of government does justice, 1t also establishes
principles. It demonstrates that the govern-
ment, the institutions of organized life, the
Establishment, {f you will, is alive and well,
Is responsive and responsible, i vital and
functioning. It restates the principle that
Justice can be done and should be done and
must be done by all instrumenta of govérn-
ment. It keeps alive the faith of the people
in the system, stimulates them to seek more
Justice from the system, shows them _how
the system should operate 5o that they will
recognize its malfunctions,

It broadeasts the clear lesson that the Con-
stitution is not just a piece of parchment
to be kept in hellum st the Archives for
schoolehlldren to look at, and for lawyers to
genuflect to, but that the Constitution ls a
lving force. a gulde for finding contempaorary
anewers to contemporary questions, a work-
ing tool for every cltizen, meant to be used,
and strengthened by use.

And when the Instrument which estab-
lishes these princlples s the Supreme Court,
they have special meaning. For when the
Supreme Court finds it necessary to Inter-
vene, that s a strong warning to other in-
stitutions of government that they may be
falllng In their own responsibilities.

Of course, that warnlng came through
loud and clear from the Warren Court, first
to the Executive Branch, and then to the
Congress. The first change of Adminlstra-
tlons during the Warren era found s new
commlitment to soctal Justice. The Executive
worked In tandem with the Judiclary, tak-
ing strong Initatives In civil rights, and
laying the groundwork for an upheaval in
criminal and civil justice by focussing on
the problems, ventllating them, and pro-
posing administrative and legislative re-
forms, By the end of the first decade of the
Warren Court, Congress also began to com-

" plete what the Court had startad, The civil

rights acta of 1660, 1604, and 1965, provided
massive leglslative solutions which facili-
tated or replaced the excruclating case-by-
case pursult of equallty, The Criminal Jus-
tlee Act, Narcoties Addict Rehabilitation
Act, Ball Reform Act, the Law Enforcemant




Asalstance Act, and others recognized the
feed for overhauling the machlnery of jus-
tics, With OEC, education, health, and man-
power legislation the Congress
even broadsr responsibilities for socisl prog-
resf. A misguided effort In Congress to turn
the clock back on Baker v. Carr was rebuffed
not once but taice, and the Court's demang
for equality of representation remalned
intact.

And so, as the Warren era drew to s
close, our national government was strong
enough to withstand the twin challenges of
urban violence and political dissent, By and
large the institutions of order, especlally at
the Faderal level were abla to respond firmly
when negessary, but with flexibility, com-
passion, and due respect for legitimate rights,
I think it Is & mark of the contribution of the
Warren Court that we were able to get
through the last half of the decade of the
Bixties with our libertles and ouy lostitu-
tions intact.

Now I fear that we are entering another
era Of crlsis, an era of inaction and retro-
gression and repression easily matching that
which faced Chief Justice Warren when he
arrived in Washington, an eras which will
demand frequent profiles in courage If we
are to survive as & free people. Many of the
algns are small, but they are ominous. Taken
separately, some may not seem unbearable
or worth fighting about. But taken together
they suggest n trend and a patlern which
could lead to an ever faster circle of repres-
slon and resction with no concelvable end.
They are gnawing st the preclous founda-
tiona of our freedom, chipping away piece by
plece the barriers against tyranny and op-
pression which the framers of the Constitu-
tion erected,

Even to recite calmly a lst of the symp-
toms 18 to give the impression that 1984 may
be less than 14 years-away, and that 2"
could happen here:

More wiretapping in more kinds of cases,
and sssertion of the absolute power ta bug
dissenters without court orders,

Fressures for no-knock searchers and for
detention without ball.

The use of scare tactics to discourage at-
tendance at protest gatherings, and the ob-
sesslve focus on the few lawbreakers In peace-
Tull crowds of tens of thousands,

Growing use of domestic spys—in schools,
in political groups, at public meetings, of
Informants who sometimes help to foment
the very acts the) are supposed to be Investi-
gating.

Verbal harrassment of dissenters by politi-
cal leaders, not on the merits of the issues
involved, but through gullt by association
and exaggerated codewords.

Total lack of sensitlvity by those leaders
to the lssues Involved—the Attorney Gen-
eral trying to tell jokes about his wiretap-
ping 0 an mudience that is quite seriously
concerned about hils wiretapping; the Vice
President and the President making light of
their afinity to “Dixle"” at a time when the
nation's stabllity may depend on whether
that affinity outwelghs thelr affinity to
Justice.

The new application form for Washlington

assumed -

demonstration permits with blanks for
everything from philosophy to arrest records.

A new attempt to prevent disagreeable
protests near the White House altogether.

The installation in the White House of &

journalist with carte blanche to fish through
federal tax files and other confidential
madterials, :
, Executive resistance to 8 bill to eliminate
an agachronistic and frightening provision
for federa] detention camps, reslstance which
melted only when it became publically em-
barrassing.

Serlous conslderation being given to & pro-
posal to remove 5 and 6 year old children
from thelr homes Into correctional camps on
the basls of tests of their potential for-later
criminality.

Federal stockplling of huge amounts of
teargas, and equipping of federal marshals
with shotguns that they do not need or want,

Sharp curtallment of the avallebility of
fedarel parole, the best Incentive known to
glve prisoners hope and a goal ns they are
rehabilitated,

Refusul to support extension of the Voting
Rights Aot of 1865, the most ul con-
tribution to universal suffrage since the 19th
Amendment,

Federal encouragement of contlnued re-
sistance to Constitutionally required school
desegregation,

Court nominees chosen for their willlng-
ness to resist Constitutional mandates,
rather than for eminence or leadership.

Official solicitation of letters of endorse-
ment of a Court nomines from federal em=
ployees and judges, but Investigating and
threatening of government funded lawyers

ciples of the Bill of Righus or whe 1atn
Amendment I5 somehow unpatriotle, that the
Twentleth Century cannot afford the Juxury
of liberty, that we should go on & diet that
dispenses with the frosting of freedom on
America's cake. And the results of "such
rhetoric are unmistakable, A reporter walks
the street with the text of the Declaration
of Independence on July 4th and has a hard
time finding anyone willing to sign It. A net-
work poll shows a substatlal proportion of
Americans willilng to have their constitu-
tional protectlions taken away.

The Constitution protects us, but we some-
times forget that 1t does not and ¢annot pro-
tect itself. It will atrophy if It remains un-
used. It will be eroded 1f it Is not defended
at every opportunity. It will come into pub-
lic disrepute If politiclans are allowed to go
unchallenged as they pander to, and exploit,
and act cut, the basest instincts of human
character, playing man agalnst man, group
agalpnst group, region against region, and
generation against generation. i

And If the Constitutlon withers away the
nation will wither away—or will disappear
in an orgy of viclence. For the Constitution
is the hope and strength of all Americans of
all philosophles, Today those of one ldeclogy
may feel they can do without Constitutional
protection because they have political pro-
tection. But the political shoe changes
quickly from foot to foot, and on the next
go around they may be the ones who need
the Constitution most.

. And so all of must speak up for fresdom
All of us must be advocates for justice. All
of us must be executors and conservators of
the valuable estate left to us by Thomas
Jefl and Alexander Hamilton and Ben-

who write letters opposing the i

Attempts to e¢ase non-conformist em-
ployees out of the clvll service by applylng
political tests and by relnvestigating thelr
backgrounds for past participation in protest
aotivities.

Inspection of incoming forelgn mall by
federal authorltles.

A concerted effort to Interfere with the
freedom of the press, led by the Number Two
man In the Administration,

Harassing calls to the networks by the
Chalrman of the Federal Communlcations
Commission, and to local media by & member
of the Subversive Activities Control Board
and by our nation's first information czar.

Harassment of the national educational
T.V. network by the Internal Revenue
Service.

A constant effort to blame the nation's ills
on scapegoats such ss the previous Attorney
General.

Each of you can probably sdd to that lat,
from your own knowledge, items which the
publie s not yet aware of, and there are
others I have omitted.

Nevertheless, 1t I8 a shocking and terrify-
ing list. It betrays a total lack of respect for
our heritage of freedom and constitutes an
Immedlate threat to our system. The most
disturbing element is perhaps the rhetoric
which accompanies these symptoms of In-
cipient Contitutional retrograde. The In-
nuendoes are those of the '560's, The implica-
tion is that anyone who belleves in the prin-

Jamin Franklin and their associates. They
were men of courage and foresight. And If
their testament to us is to be preserved, our
times will have to produce citizens of cour-
#age and foresight,

There was ample proof this month that
courage still abounds in the land. Just when
the outlook for government responsiveness
looked bleakest, the U.B5, Senate responded
to the national need by rejecting a Supreme
Court nominee who would have been an in-
sult to the Constitution and the Court which
enforces the Constitution, That response
‘was possible only because citizens and
lawyers and Senators had the coursge to
place consclence above convenlence. Thus,
there 18 hope. There are Americans who can
carry on the fight for justice which Earl
Warren led so bravely. But they must step
forward now, for It is late ln the game.

When Earl Warren atepped down from the
Benach, he sald, “Wa _serve only tha public
interest as we se¢ It, gulded only by the
Constitutlon and our own consclences, and
consclence s a very severe task master.” And
50 we have seen his courage not just in pro-
file but in full face, for he has devoted his
whole belng to liberty and to justice, for &all
and forever. There was always something
very 6peclal about the Chief’s courage.
Archie Cox described it this way: “not

“merely the will to decide and decide accord-

ing to his convictions but the courage that
pressrves equanimity, tolerance, and good
nature Iin the face of provocation.” That
kind of courage I8 welcome In any man, vi-
tal for a good Justice, and absolutely essen-
tial in a great Chief Justice., Earl Warren
had It and that Is why we are proud to
honor him today.
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