Chapter 10

The Name of the FBI’s Game Is “Control”
One of the items of the lengthy and detailed FOIA request that, when it was ignored by the FBI, compelled me to file that lawsuit if I expected to get any of that requested King assassination information, sought the information the FBI had given other writers about the assassination.  It was obvious that the FBI was leaking extensively and had planted stories it wanted published -‑ prejudicial stories that in an earlier era could have led a lawyer intending a vigorous defense to move for dismissing the case because all prospective jurors had been prejudiced by this publicity arranged by the FBI in which it sought not to seem to figure.  (The MURKIN files contain a caution about this in which the FBI’s Legal Counsel Division cited cases that had been lost because of excessive pre-trial publicity.)

I discovered rather late, and then not because the FBI wanted me to know, that it hides much of this kind of information it does not want known in its file classification 94.  That is, supposedly, for "Research Matters” and the FBI takes the position that "research matters" are not within FOIA requests.

I discovered this when, later than I should have, I started paying attention to notations of duplicate filings written the right‑hand margins of the FBI's headquarters records.  With the narrowness of those margins on the right these numbers were often not easy to make out.  The possibility that some could be relevant struck me when reading a headquarters “main” file, a MURKIN record on what it would give another writer whose writing it regarded as favorable to the FBI.

So, once I tumbled to this, I asked again for the pertinent records and for copies of what the FBI gave other writers that its indexing disclosed was hidden as “research matters" or in any file under the name of those writers.

The FBI refused, the Department civil division lawyer who represented the FBI in that case refused, and given the magnitude of what only two of us, Jim Lesar and I, were already bogged down in that case, CA 75‑1996, and the fact that despite the law the judge did not compel compliance with that item, it became one of the many relevant matters we just could not push to get.

For the FBI negating a FOIA request it can be a simple matter of just ignoring the request or any item of it or of refusing to make the requested search.  But for the litigant that means an additional and often a considerable amount of work, beginning with an administrative appeal.  On going to court it means briefing, legal research and things like that, all of which take time, much work, and of course  the preparation of what is then filed with the court.

With my interest then more the withheld facts of the assassination than the FBI’s shenanigans with friendly writers, that became an item we just could not litigate, and there was no other way we could get that withheld information.

(As a passing comment I note that the department's lawyer on this case, the one who refused to have the 94 files searched for the information given other writers even though that was an item of the FOIA request and its disclosure was required by the law, resigned shortly thereafter to teach law in a Midwestern University.)

All the leaking was not by the FBI.  Even when it was FBI information that was leaked.  Memphis authorities did leak some of the information the FBI gave it.

Memphis, like the FBI, had an interest in not being written about critically or unfavorably.

Again, a sidelight, something Lesar and I learned during our hectic and rushed “discovery” in the habeas corpus proceeding.

One of the earlier books that began with the presumption of Ray's lone guilt was Gerold Frank's An American Death (Doubleday, 1972).  By the time Frank got down to Memphis the local prosecution had overcome the FBI's stonewalling (the FBI knew its case did not stack – that it had no case – and it did not want that to get around)  and had been given twenty-five sections of the FBI headquarters MURKIN file.  When he used what the FBI had in those sections that it had not given him, it knew that the leaking was in Memphis, as it was.

That was only part of the special treatment Frank got in Memphis, from what we learned in the sheriff’s office.  I am confident it was not Captain Billy Joe Smith of that office who was assigned to work on discovery with us who told us.  I believe it was a woman employee of the sheriff’s office.  Too much should not be read into what  we were told and absent reason to believe otherwise, and I know of no such reason, what we were told should be taken literally and not enlarged upon.

We were told that it was arranged for a number of pleasant women to keep Frank company and to see to his entertainment while he was in  Memphis working on his book.

I know of no reason to give this any sexual interpretation.

There was, however, considerable leaking and the planting of stories by the FBI.  It ,as usual, wanted to be well thought or and it wanted the people to believe that as it had represented itself in the past, it was on top of everything.  As we have seen, especially in its request for permission to wiretap the Rays, which it did without permission and in violation of the law.

(The FBI had no monopoly on wanting to frustrate and interfere with my use of those records.  The department was angry and bitter when, under court order, the FBI began to make the MURKIN sections available to me by Xeroxing copies, for me.  So, with the first of several hundred pages, as its disclosed records state, the department phoned George McMillan and offered those records to him.  Its angry, internal records state it wanted to deny me first use of those records, what I did not intend in any event.  I was not looking for any sensation.  I planned no use until I had examined all that would be disclosed.  McMillan had those first about four hundred pages looked at.  He had no interest and did not have any of the rest examined.  From the title and subtitle of his book it is clear that, as McMillan told the newspapers, he just assumed Ray’s guilt and would write a biography of him.  His book, another of Posner’s prize sources (page 420), was The Making of an Assassin: The Life of James Earl Ray (Little, Brown and Co., 1976).  The Department’s resentment could have been from dislike of FOIA or it could have come from knowing that it really had no case at all.)

From time to time, whenever the FBI decided that served its interests, it suggested that writers it favored write books and articles it wanted published and it also helped those who asked it for help.  Helped selectively, that is.  It did not help those who had written what the FBI did not like or who had been in any way, no matter how minor, critical of it.  When the book or article would appear was also a factor in the FBI’s decisions on whether or not to help with it.

Under the Freedom of Information Act this is all wrong.  The information the government had belongs to the people under that law, to all the people.  It is to be released to those who ask for it, not to those who the FBI likes.  In practice the FBI withheld information in violation of that law when it did not like the requester or when it believed its selfish interests were served by continued suppression.

Withholding what was required to be disclosed under that law, if it was not exempt from disclosure under that law, was suppression as well as law violation.  This FBI practice has cost the taxpayers countless millions in lawsuit costs that would not have existed if the FBI did not have its policy of wholesale violations of this law.

Once it started pretending that it was paying attention to the law, which for some time it did not even bother to do, it not infrequently made up cockamamie exemptions of its own to justify internal refusal to comply with the law.

Although under the law all are entitled to equal access.  In practice the FBI gave exclusives to those it favored.  It paid for favors that way, too.

The FBI’s practices also varied with the times, with the political situation as it saw the political situation.  After the Congress amended the investigatory files exemption in 1974, citing a suit against the FBI that I had lost based on its false representations to the courts (Congressional Record, May 30, 1974, page S 9336), the FBI could no longer pretend that the law did not apply to it.  But it could and it did stonewall.

On March 24, 1969 I asked the FBI for copies of what King assassination records it had given other writers.  What it had already disclosed, according to the public record.

I heard nothing from the FBI.

I also received reports, of which I had and said I had no confirmation, that "FBI agents are going round telling people, some of whom I have never met, that I am a dangerous person.”  In writing this to then attorney general John Mitchell on March 12, 1969, I asked for assurance that the FBI was not doing that.  My letter to him was routed to the General Crimes section of the Criminal Division where it was placed in the file numbered 129‑11.  There, in the name of Will Wilson, assistant attorney general in charge of that division, Carl W. Belcher, who was chief of the general crimes section, wrote me under the date of March 26.

Belcher declined further correspondence, saying it "will serve no purpose."  A copy of letter and mine were routed to the FBI.  There Hoover, rather than replying to me or denying what had been reported to me, wrote a comment on the bottom of the second page.  It does establish that he was aware of my request for the disclosed FBI information about the King assassination.  In his distinctive crabbed writing he
said, "Weisberg is the same character who wrote us a few days ago about the Ray case."

When a simple FOIA request that was limited to what the FBI had already disclosed got the attention of its fabled director, he was exceptionally uptight and concerned about what might be written about the FBI or those under him were keeping him busy with what kept him from paying, as close attention as otherwise he might have to more important matters.

My request of the FBI was routed to the office of Assistant Director Tom Bishop.  Under Cartha DeLoach he was pretty much in charge of what the FBI told the media and he was one of its leakers.  In Bishop’s office it was routed to an agent named G. E. Malmfeldt.  His memorandum to Bishop begins,

This is to recommend no acknowledgement of a letter dated March 24th from captioned individual wherein he is requesting information regarding the James Earl Ray case for his forthcoming book.  Weisberg has been critical of the Bureau in the past.

(The law required all agencies to respond to all requests within ten working days.)

After references to my JFK assassination books and a few personal comments about me that are carefully angled to be prejudicial he concluded,

In view of Weisberg’s background and his baseless allegations toward Bureau Agents, it is not felt his letter of March 24th or any subsequent correspondence should be acknowledged as it will only encourage further letters from him.

He then made that as a formal recommendation.  In time it wasted millions of dollars.

He sent copies of my letter and of his memo to DeLoach and to Bishop and their initials are among those in the FBI who read and initialed this.

My request began with quotation from Clay Blair's The Strange Case of James Earl Ray of his expression of “his gratitude for the information and assistance given him by the FBI.  The request included what was "given Mr. Blair and perhaps other writers."  That the FBI did help Blair is stated in the Rosen to DeLoach memo, of November 29, 1968 (44-38861-5467).  We see more of the help the FBI gave other writers in its own interests.

Crooks, murders, rapists, the Soviet embassy, the embassies of the Chinese and of other countries not very popular in Washington, were entitled to what the law says is public information and states is to be disclosed as a matter of national policy as well as of the law.  But the FBI is a law unto itself.  So, under the law, whatever the FBI could twist and misrepresent my background to be and its twisting of my asking for a denial of the report that its agents were maligning me into my having made "baseless allegations toward Bureau Agents," did not authorize it not to comply with the law.

As, it seems clear, was the intent of Malmfeldt, Bishop, DeLoach and Hoover at the least.

This lawless attitude and record led me to file CA 718-70 and in that to get from that federal court what is not common, a summary judgement against the FBI.  It later led to my filing, CA 75‑1996, and that lasted, in all, for about ten years in the court, with considerable waste of taxpayer money in the FBI’s determined efforts to withhold what it could, information that under the law it could not properly withhold.

The first of those suits was for what the FBI and the department had disclosed publicly – in Great Britain – to procure the Ray extradition.

Imagine having to sue the government to have it disclose within the United States what it did disclose publicly outside the United States!

This is, of course, a figure of speech.  It does not have to be imagined.  It happened.  I had to file suit in federal district court to compel the FBI to disclose within the United States what it had made public in England!  This is the literal truth and it is the real FBI.

In passing it may be worth noting that Attorney General John Mitchell and his assistant, Will Wilson, both went to jail as the criminals they were.  Belcher is the one who had the file copies of those records that had been disclosed in London to get Ray extradited.  Although they were public two years earlier, I had to sue to get to see and write about them.  Belcher, obviously unhappy about it and having taken hours to do it, hours during which I fell a sleep in a Justice Department chair waiting for him, still had them in a large accordion envelope and they were still classifiedt as "SECRET.”  Two years after their public disclosure in London!

When they never qualified for any classification!

My files of FBI records relating to my FOIA requests abound in this kind of FBI thinking, writing and record.  This is a fair sample of them.  It is in a file that is now inaccessible to me. Most of those records are in our basement to which I no longer have access because of age and infirmities that make the use of stairs hazardous to me.

Some of those FOIA requests I made the FBI filed, literally, in a “subversive” file.

The FBI’s self‑promotions, in part because it pretends to be detached from any such interest or activity, have gotten little attention from the media which benefited from them and from the media which did riot want the FBI on its back.

As its records show was its practice when it had that interest or  motivation, it could and on occasion it did give some of the media a hard time.

Aside from what is in the FBI’s disclosed records and has not been reported there has, on relatively rare occasions, been mention of its publicity‑seeking.

When Sanford J. Ungar was a reporter for The Washington Post  he persuaded then new FBI Director Clarence Kelley to have the FBI cooperate with him on a book that, when published in 1976 by The Atlantic 'Monthly Press/Little, Brown, was of about seven hundred pages, (Ungar become dean of the School of Journalism of The American University in Washington.)  In his Chapter XVI, titled "Building a Public Imagine,”  after going into the FBI’s uses of TV and radio, Ungar gets into books.  Here is how that part begins:

It was not only in broadcasting and movies that the Bureau pitched in to help what it had reason to expect would be favorable portrayals.  Over the years the FBI also cooperated enthusiastically with several authors, on the condition that the Bureau would have the final right of approval over what they wrote.  The prime example and crowning accomplishment of that policy was The FBI Story by the double Pulitzer Prize‑winning reporter Don Whitehead. Washington bureau chief of the New York Herald Tribune at the time, Whitehead was notified in 1955 that if he renewed an earlier request for help with a history of the Bureau, it would be agreed to.  For the next year Whitehead was spoon‑fed by the Crime Records Division, with Assistant-to-the-Director Louis B. Nichols carefully supervising tile project.  Whitehead saw exactly what the Bureau wanted him to see and only that, notwithstanding the Director's claim, in his foreword to the book, that "we felt it was our duty to provide him with full facts so that he could form his own independent judgement on our policies, procedures and performance.” As Nichols put it in all interview years later, "Whitehead made a few mistakes, but by going over the manuscript we were able to put him back on the right track . . .  We corrected a few of his facts, but we never interfered with his conclusions."

Whitehead produced a book that is an extraordinary document and a fascinating period piece.  He was able to include many stories that had never before been told, including details of the FBI’s Special Intelligence Service work during World War II, and he had access to private Hoover memoranda recording some of the Director's recollections of confidential prewar conversations with President Roosevelt (page 373).

Nichols was followed by DeLoach and DeLoach had his own successes.  There were other books that the FBI wanted written and were written the way the FBI wanted them written, but having a reporter who had won two Pulitzers do the job for the FBI the way the FBI wanted it done was a real Nichols accomplishment.

It does illustrate what in its ''External Affairs'' the FBI can get done.

Its leaking has been done so that there is little recognition of it and  by and large is not recognized by the people as FBI leaking.

The FBI's leaking was accompanied by FBI lies about it, lies on the highest level and lies that Hoover in particular prepared for in advance with his self-serving annotations of reports on what was leaked, on the appearance of what was leaked in the media.

Leaking was an effective FBI means of asserting control where it had no business asserting control but wanted to.

How by its leaking the FBI asserted this control over the Warren Commission is a classic case and it is complete with the high‑level lying about it.

The night of the assassination, after he was back in Washington, President Johnson ordered the FBI to conduct an investigation of the assassination.  Although the assassination was not then a federal crime, as Hoover testified to the Commission (5H98‑9) the president has the right to ask for special investigations by the FBI.

Until a copy was given the Department on December 5, 1963, nobody outside the FBI knew what was in that report.  In fact it had almost nothing at all about the assassination and was a diatribe against Oswald.  I published in facsimile in Whitewash: The Report on the Warren Report, the two exceedingly small mentions of the assassination.  That FBI report, supposedly definitive, does not report all the known and proven shooting.  It does not report all the wounds of the two best‑known victims, the President and the Texas governor.  It does not mention the slight wounding of the bystander James T. Tague.  It does not even mention the cause of death.  But it does, of course, state that Oswald was the lone assassin.

The first printed leak of the contents of that report in my files appeared December 2.  The larger, much more effective leak was published in the morning papers of December 5.  That was before any copy of that report left the FBI.

That day also the Commission held an executive session.  It had asked Deputy Attorney General Nicholas Katzenbach to appear.  With the sensational leaking in that morning’s papers that matter came up early.  Here is an excerpt from page 8 of the stenographic transcript of that executive session:

SEN. RUSSELL:  May I ask something?

CHAIRMAN:  Yes.

SEN. RUSSELL:  General, I see occasionally in the press articles that purport to have come from the F.B.I. as to bits of evidence and things of that kind.  How much of their findings does the F.B.I. propose to release to the press before we present the findings to this Commission?

MR. KATZENBACH:  Well Senator, I know the story to which you are referring –

SEN. RUSSELL:  It’s been in the papers.

MR. KATZENBACH:  Yes.  And I know that the Director and Mr. Belmont, who is the man in charge of this particular investigation, are utterly furious at the information that got into the press.  I talked with both of them on this subject.  They say they are confident it could not have come from the F.B.I., and I say with candor to this committee, I can’t think of anybody else it could have come from, because I don’t know of anybody else that knew that information and some agent somewhere along the line, it seems to me, may very well have done it; or a clever reporter, as you are familiar, can put together a, b, and c, so it did not have to come from one source.

MR. DULLES:  What reporter was that?

REP. BOGGS:  Sterling Green.

MR. KATZENBACH:  Yes.  He is an AP reporter.  He is a good reporter, he has covered the bureau a long time.  And all I can say is that as far as the Department of Justice is concerned and as far as the Director is concerned, that story generated enough heat within the Federal Bureau of Investigation that I doubt that another such story will appear . . .

Katzenbach was right: the leaking could not have been by other than the FBI and the FBI did more than deny it -- it ran a campaign of blaming others for the leaking it knew was by it and it was not possible for anyone else.

In addition to the impossibility of anyone else doing the leaking, William C. Sullivan, who had headed the Domestic Intelligence Division, stated that the leaking was ordered by Hoover.  If anything like that had been leaked without his permission the one who did it would not have remained in the FBI for very long.  In an FBI damage-control tickler released under FOIA, as in later years the FBI pondered the problems it might face, from investigations, on page 4 of that tickler, under Item C. 2 is, “Hoover leaking of early FBI report (Sullivan statement)."

I know one of the reporters to whom the FBI leaked what it wanted leaked of conclusions in that report.  It was Assistant Director Bishop who leaked to him.

As of that time, when DeLoach wanted a memo to reach Hoover it was addressed to John P. Mohr, who was then titled assistant to the Director.  Senator Russell con​tinued to be disturbed about that report being leaked and as the FBI records do not state, by that leaking controlling what the Warren Commission dared and dared not do and conclude. This is all of the first page of DeLoach's memo of December 20, one of the earliest records in the FBI headquarters file on it "liaison with the President's Commission” (62-109090).  It is Serial 58 in that file.

Pursuant to the Director’s instructions, I met with Senator Richard B. Russell (D-Ga.) at 3:45 p.m.  Inspector Jim Malley accompanied me.

I told the Senator that the Director probably had the greatest respect for him than any other man on the Presidential Commission; consequently, the Director was most anxious that any misimpression which the Senator might have gotten, regarding leaks concerning the captioned matter, be straightened out immediately.  I mentioned that the Director had maintained throughout that there should be no press release unless it emanated from either the President or the Presidential Commission.  I told Senator Russell that the Director had issued specific instructions that no information be given from the FBI and that he had religiously adhered to these instructions.  I told him also that there had been others who thought that a press release, based upon the FBI report, should be released immediately.  I reiterated that under no circumstances had we “leaked” any information; however, we certainly knew that it had been coming from other sources.

The Senator inquired as to the identity of the sources who have been “leaking” information.  I told him it appeared quite obvious that considerable of the information came from the Dallas Police who had received the results of our Laboratory and identification examinations.  He stated he recognized this fact.  I told him also that the Department undoubtedly had “leaked” considerable information as it was quite apparent that a number of their “favorites” had carried rather lengthy articles concerning information contained in the FBI report.

Senator Russell told Mr. Malley and me that he was glad to hear an FBI denial in this matter.  He stated that Deputy Attorney General Katzenbach had directly implied the “leaks” had come from the FBI.  He quoted Katzenbach as telling the members of the Presidential Commission, "“. Edgar Hoover has chewed his men out for leaking information and they won't be doing any more of this.”  I told the Senator that Katzenbach was obviously lying in implying such action on the part of the FBI representatives.  The point was made that sometimes a person tries to cover up his own guilt by blaming others.







(CONTINUED NEXT PAGE)

1- Mr. Belmont

1- Mr. Rosen

1- Mr. Sullivan

1- Mr. Evans

1- Mr. Malley

On Hoover’s copy, when he got to where DeLoach quotes Russell as saying that Katzenbach told the Commission the FBI had done the leaking, Hoover under​lined it beginning  with Katzenbach’s name and through the quotation.  Hoover added a vertical line on the left margin of this paragraph and he then drew a line from that vertical line to his handwritten note, which reads, “This certainly shows Katzenbach’s true colors.” 

He knew Katzenbach had told the truth!

In addition to blaming the Dallas police, those blamed by the FBI included the Department, but it could not have done the leaking if it had wanted to because it did not have any copy of that report and had not been told what would be in it.

This came up at an emergency Commission executive session held the night of January 22, 1964. (The Commission Members, their general counsel and the court reporter were usually the only ones present at these executive sessions.)  It was classified Top Secret and it was some years before I could get a copy by threat of a FOIA lawsuit.  The Commission had decided to destroy that stenographic transcript but it overlooked the stenotypist's tape.  When I told the National Archives where that tape was it had the Defense Department do the transcribing because of the Top Secret classification on the tape.

When one of the members asked why the FBI would do that leaking, Commission General Counsel J. Lee Rankin said, "They would like to have us fold up and quit."

Congressman Hale Boggs added, "This closes the case, you see.  Don’t you see?”  Commissioner Allen Dulles, former CIA director, commented, “Yes, I see ‑that."

I printed the entire transcript of that session for the time before they decided not to have any transcript and sent the court reporter packing, thirteen typed pages of it, in Post Mortem beginning on page 175.  What is quoted is from the bottom of page 486 and the top of page 487.

Nobody in political life in Washington crossed the FBI and survived.  That FBI leaking of the content of its report before the Warren Commission had a copy of it, five days before the Commission had a copy and when nobody outside the FBI had a copy, limited what the Commission could and could not conclude.  If it concluded other than the FBI had then there would be a real fight with the FBI and a public relations horror for the government.

There was a leak of the appointment of Rankin to be the Commission's general counsel.  Hoover had opposed Warren’s choice, Warren Olney.  It is customary for chairmen to select their chief counsels but Hoover hated Olney who, as head of the Justice Department criminal division did not always agree with Hoover and the FBI.  Hoover led the campaign within the Commission prevent Olney’s appointment.  Rankin, who had been solicitor general, the man who takes the government’s case to the Supreme Court and who had had no problems with Hoover, was appointed instead.  The Washington Post's Laurence Stern reported In the December 11 issue that Rankin had been named to the job.  Hoover added this self-serving handwritten note to the record copy, "I just can't understand how some of these details never known before are leaked to the. press."  (This is serial 11 in that same file.)

Warren had announced Rankin’s appointment.  That was not leaked.

The story does contain information about that FBI report of five volumes.  It describes the report and its content accurately.  Most of the story is not about Rankin and is about that report.  The information reported is what the FBI wanted believed and it was not in the Commission's interest for it to leak.  Its Members had had copies, for only a day or less by the time Stern wrote his story.  It does not appear likely that any member could have examined and mastered all five volumes in the time available.

If Hoover had ordered the leaking, the note he appended is designed to make him look innocent.

In that same Serial of that same file is another DeLoach memo for Hoover through Mohr.  It speculates that the Department could have been Stern's source.

DeLoach even attributes to the Commission leaking of the report’s contents to radio stations.  These are his words:

It is a fact that within a matter of an hour or two after the report was made available to the Commission that local radio stations were broadcasting details.  We have and will maintain a “no comment” here.

It simply was not possible for any Member of the Commission to know enough about what that report states to leak anything at all about it within two hours especially not because there were five volumes to it, with the main text of almost a hundred pages.  Nobody was going to leak from that mass without solid knowledge of the entire report.

And that only the FBI had.

As the FBI knew.

There are other elements of the FBI news manipulation that are a bit different in nature and can help with an understanding of how the FBI can and does control news and what can and cannot be believed, whether in the papers or the electronic media or in books.

PAGE  
156

