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Chapter 4

A Tiny Bit of What Posner Omitted

After Jimmy escaped from the Missouri state pen in which he was serving a very long sentence for a relatively minor robbery — sentences for murder are not uncommonly shorter —he made his way, from what he told me, to Edwardsville, Illinois, where he had a friend from whom he could get a little help.  From there he went to Chicago, where he got a room and his restaurant job.  And then, as the FBI knew, Jerry went to see Jimmy.  That is what could have made Jerry guilty of harboring, the charge the FBI avoided laying on him, although it had him dead to rights on it. 

The FBI was not concerned with Jerry and his violation of the law.  It wanted Jimmy, wanted him badly, sometimes in some places hysterically.  That is why it covered Jerry so completely, in the hope that from him would come a lead to where Jimmy was.

King was killed on April 4, 1968.  A month later, with the FBI having not the slightest idea of where its only suspect was, there was s sign of its desperation in a recommendation for what could have been both risky and costly in several ways.  In form what we next quote is a memorandum from Alex Rosen, then the assistant FBI director in charge of what was then known as the General Investigative Division, to Cartha DeLoach. DeLoach was then assistant to the director, a step above assistant director.  In fact, however, the memo was intended for J. Edgar Hoover but in having and going over several hundred thousand pages of FBI records I have seen not a single internal record that was addressed to Hoover by name.

All FBI communications to headquarters were addressed to the “director,” but that way, not in Hoover’s name.  Often, on the communication itself, is what suggests internal routing.  For example the long June 11 Newark report is addressed, “DIRECTOR, FBI.”  But under that, in parenthesis, is (“ATTN: FBI INDENTIFICATION DIVISION).”

The way Hoover himself had his FBI structured, everything intended for him made its way through the bureaucracy, through the chain of command, with what was intended for his attention, assuming that those who filtered what was intended for his attention from the lower levels agreed, advanced one step at a time in that bureaucratic structure. 

Rosen’s memo was not written by Rosen but the man who wrote it had no choice but to do that in Rosen’s name.  That, too, is how the FBI works.  Rosen then decided whether to forward the memo to DeLoach or not.  Or, earlier he may have suggested changes.

There is a handwritten notation saying that this was “sent 5-13-78.”  As we see, that is the date on a companion memo we come to.

The way the FBI works, the initials of the agent who wrote the memo in Rosen’s name appears at the bottom of the first page, on the left side, which is where the duplicate copies to make also are indicated.  Those initials on this Rosen memo were “REL.”  Those are the initials of Richard E. Long, who was then a supervisor in the General Investigative Division.  He is the “Long” to whom all those and hundreds of other copies were directed.  Under Rosen he was pretty much in charge of the King case in that division.  (Later he was promoted to be an assistant director in charge of finance and personnel.)

Whether it was his idea or Rosen’s or that of another agent who got Rosen’s approval of it, Long made some recommendations that could have been dangerous for the FBI, did involve dishonesty in what it omitted and thus did not call to Hoover’s attention and, on the basis of what is in the FBI’s own records I got by suing it in CA 75-1996, lies in a way that seems intended to mitigate the potential for damages to the government and increase the possibility of getting his recommendations approved.

Long directed copies to DeLoach, Rosen, and to “Mr. Malley, Mr. McGowan, Mr. Long and Mr. Conrad.”

James R. Malley was the agent next to Rosen in the GID on the King case.  He had been a FBI liaison with the Warren Commission in the case of the assassination of President John F. Kennedy.  Clem L. McGowan was a section chief and chief of the civil-rights section of the GID.  Ivan W. Conrad was the assistant director in charge of the FBI’s laboratories, the lab. division. 

The initials of all these people are appended at the end of the memo. DeLoach added a note, “It is doubtful that A.G. will approve.  These could be of great assistance.”  Below all of the above in Hoover’s crabbed writing, is the way he usually indicated approval, “OK” followed by this single initial, “H.”

What GID was recommending did require the approval of the attorney general. Otherwise it was illegal, a criminal act.

One other of the FBI’s assistant directors has a copy directed to his attention.  The “Mr. Gale” included by Long was James H. Gale.  He was assistant FBI director in charge of its inspection division.  He was the inspector general, the man who conducted the internal investigations when something went wrong—or was wrong.

Much more involved in this case was, for one example, the FBI’s division then known as its Domestic Intelligence Division, then headed by assistant director William C. Sullivan. 

He and the other FBI assistant directors had no copy directed to their attention or to their divisions.

While it can only be conjectured why the inspector general had a copy sent to him, what is obvious from a reading of the memo, the text of which follows in full, is that the inspector general was being told in advance that there could have been serious consequences to what was recommended.

There is a single word, underlined and in capital letters, above all else in this memo, above even the date.  It is “JUNE.”

This was not to direct a copy to a woman named June.  “JUNE” was a FBI code word for surveillances.  Records identified as “JUNE” usually were not in the regular file.  They were stored separately, away from the run-of-the-mill records.

In the first sentence the words “technical surveillance” and the FBI’s abbreviation of it, “TESUR,” appear.  “Technical surveillance” was really telephone tapping. (Bugging, which meant placing one or more hidden microphones to pick up what was said, was referred to as “microphone surveillance,” contracted into “MISUR.”)

Under the law, the approval of the attorney general was required for tapping any telephone.  However, the FBI, unless it had its own purposes to serve thereby, did not seek permission to install microphones.

In his second paragraph Long has in capital letters that Ray “is one of the ‘TEN MOST WANTED FUGITIVES.’”  The FBI had what it referred to as its “ten most wanted fugitives” program.  With Ray this has a special significance.  The FBI claimed that its investigation was not of the King assassination but of Ray as fugitive.  He was a fugitive, having escaped from the Missouri pen.  But there is no doubt about it, the FBI was supposedly investigating the assassination as a civil-rights case and under the law, the federal government then had jurisdiction in civil rights cases only when there was a murder.

Although the FBI had jurisdiction as a “UFAC” case, for unauthorized flight to avoid confinement, it actually filed civil-rights charges against Ray in Birmingham Alabama.  It preferred Birmingham to Memphis because it liked the United States Attorney in Birmingham and it did not like the United States Attorney in Memphis.  The distinction was usually who would do the FBI’s bidding more willingly or would be less unwilling to do what the FBI wanted.  (There is quite a FBI file on getting that Birmingham charge filed, with the wording dictated by Washington, that was disclosed to me and is in my files.  The FBI articulated its preference for Birmingham and its lack of joy over the assassination case being handled, filed, and tried in Memphis.)

The complete text of the memo Long wrote for Rosen to forward to Hoover is Serial 3764 in the FBI headquarters main King assassination file, 44-38861:

PURPOSE:  To recommend the installation of a technical surveillance (TESUR) of the telephones of Albert and Carol Pepper, St. Louis, Missouri, and the telephone listed to the Grapevine Tavern in St. Louis, Missouri, owned by Carol Pepper, subject’s sister, and operated by John Larry Ray, subject’s brother, and the installation of a microphone surveillance at the residences of Carol Pepper, and John Larry Ray, and at the Grapevine Tavern.  These installations could assist in the early apprehension of the subject, which could possibly be instrumental in reducing the stresses and tension placed on our national security subsequent to the death of Martin Luther King, Jr.
BACKGROUND:  We are presently conducting exhaustive and extensive investigation to determine the present whereabouts of the subject James Earl Ray, who is one of the TEN MOST WANTED FUGITIVES.  Although many hundreds of interviews have been conducted and leads run out, we have not been able to locate the subject nor have we located any person who can furnish us any information as to the subject’s present whereabouts.  It has been determined that Carol Pepper, the sister of the subject, and John Larry Ray, the brother of the subject, are the closest relatives to him.  Carol in married to Albert Pepper and they reside at 2025 Belleview, St. Luis, Missouri, no telephone listed.  Carol presently owns the Grapevine Tavern, 1982 Arsenal, St. Louis, Missouri, telephone number PR 6-9417.  This tavern is operated by John Larry Ray.

John Larry Ray has expressed a cooperative attitude; however it is felt that he is not giving us complete and accurate information.  Carol Pepper refuses to submit to interview and is not cooperative.  It is felt that if the subject telephones or personally contacts any of the relatives, it will most likely be Carol Pepper or brother John Larry Ray.

RECOMMENDATION:  that a technical surveillance be installed on the telephones of Albert and Carol Pepper and the Grapevine Tavern and a microphone surveillance be installed at the residences of Albert and Carol Pepper and John Larry Ray and at the Grapevine Tavern.

Attached for approval is a memorandum to the Attorney General requesting authority for this coverage.

[There is this DeLoach annotation: “It is doubtful that A. G. will approve.  These could be of great assistance.”]
What is conspicuous about this Long memo is what it does not say and what it says that Long, Rosen and the others knew was false.  He lied and there cannot be many in the FBI who saw this memo who were not aware of at least some of the lies.  There also is no mention of any potential for any problems for the FBI specifically or the government in general.

The biggest of the obvious lies is, “It has been determined that Carol Pepper, the sister of the subject, and John Larry Ray, are the closest relatives to him.”  However this is taken, it lies.

There were then another sister and the man who is not mentioned in the memo, Jerry Ray, who were related as closely as the sister and brother who are named, and as we have seen, Jerry alone had had contact with James – as the FBI knew!
If Long meant “close” in the sense of their liking for each other, that also is not true.  Jimmy and John never got along, beginning as boys.  It is not true because, as we saw earlier, Jimmy felt closer to Jerry than to any of his other siblings and Jerry was the only one of them he got in touch with after his escape from the Missouri pen.

On the basis of what the FBI knew, if Jimmy was going to get in touch with any of his relatives, it was much more likely that it would have been Jerry.

And they do not even ask for permission for any phone tap on Jerry.

There is a possible explanation and that also it was not in the GID interest to mention.

Jerry was then working at a country club in suburban Chicago.  He was employed as a night watchman or guard and he had a room at that country club.  To tap his phone meant to tap the phones of the country club.  If the FBI had done that and if that had been detected the scandal would have been enormous.  The members of that country club included some of the more prominent and important people of the area.

The very next day there was a memo written about this memo by someone to whom no copy had been directed, by J. J. Casper.  He was then on what the FBI referred to as its Legal Research Desk.  Casper also was not the one who wrote the memo but there is no need to go into who in his office did.  The copies directed coincide exactly with those on the Rosen memo that Long wrote.  While “JUNE” was not typed on this memo, it was written on in large and doubly-underlined capital letters.

This memo also was not sent until the same day, May 13, according to a note written on it.  (It is Serial 3763 in the same file.)

All those to whom copies were sent initialed this memo also, and again there is the crabbed “OK H” signifying Hoover’s approval.

Of the three “precautionary measures” Casper felt it necessary to “strongly suggest,” the third in particular in interesting in that it is “unconstitutional” and because it forecasts a successful suit for damages against the government.  But it also says if that happened it would be more than worth the cost to the government and the government should pay up, rather than those in the FBI who violated the law.

The full text follows: 

As shown in attached memorandum of May 9, 1968, from Mr. Rosen to Mr. DeLoach, consideration is given to microphone installations on certain properties of Albert and Carol Pepper.  The proposal raises a question concerning the legality of any action taken against the subject of this case on the basis of information obtained from the microphones.

We believe these microphones can be installed and used without prejudicing the case against the subject.  In a very recent decision of the United States District Court for the Southern District of New York, a listening device was installed on the premises of one Levine.  Later, a subject named Granello, an associate of Levine, came up for trial and claimed that the listening device installed on Levine’s premises, which was installed by trespass, was illegal as to him, Granello.  It was not contended that any information obtained from the Levine microphone was used as evidence against Granello at trial either directly or as a lead.  The court held that since Granello had not interest in the Levine premises, the monitor was not illegal as to him and he could not obtain a new trial or dismissal of the indictment.  U. S. v. Granello, 280 F. Supp. 482 (1968).

Applied to instant case, this rule of law could work out in different ways.  Assuming that the subject of this case is not on the premises to be surveilled by the means suggested, and has no possessory or other right in those premises, any information disclosed by the surveillance in some way, such as conversation among the Peppers, could be used to learn the whereabouts of the subject for purposes of arrest.  The problem becomes somewhat more complicated, however, if the subject of this case made a telephone call to those premises and that telephone call were [sic] recorded and used as the basis for his apprehension.  He then could claim that the surveillance violated his right of privacy in the telephone communication he made to that place, citing the Katz decision in the Supreme Court.

The worst that could happen in either of the above circumstances, however -- assuming that we follow the precautionary measures listed below—is that we illegally learn where the subject is located and thus are able to arrest him on that knowledge. The rule that comes into play here, established in the last century by the Supreme Court in Ker v. Illinois, 30 U.S. 347 (1886), is that an illegal arrest is no bar to prosecution.  Wong Sun v. U. S., 373 U. S. 471 (1963); U.S. v. Hoffman, 385 F2d 501 (1967); Keegan v. U.S., 385 F2d 260 (1967).  A person may be arrested unlawfully and actually kidnapped into the court having jurisdiction of the criminal case, yet the court still retains jurisdiction to try the person for the offense.  The court would not allow the prosecution to use as evidence any information obtained through the illegal surveillance but the illegal surveillance would not taint the use of any other evidence obtained either before or after and which was gotten in a legal manner.  Nor, to repeat, would the illegality of the arrest alone, resulting from whereabouts disclosed by unlawful surveillance, prevent the court from trying the subject for the offense.

If the action being considered is taken, we strongly suggest three precautionary measures, as follows: 

(1) That all recordings be preserved intact.  It may be necessary to disclose some of them to the court or even to the defense.

(2) That no use be made of any information obtained against anyone whatsoever or in any way whatsoever except for the single purpose of locating the subject in this case.  As we well know by this time, evidence of the offense obtained in this manner is not admissible.  It would not be admissible against the subject and it would not be admissible against the Peppers on a charge of harboring.

(3)  Be aware that since this search and seizure in unconstitutional as to the Peppers, they have a least a theoretical cause of action for damages against those who installed the devices by trespass.  Here against, however, if nothing learned by this surveillance is used against the Peppers in any way, their cause of action is diminished to the lowest possible degree, becoming that for a technical violation only rather than one of substantial harm to them.  Moreover, in any such case the government of the United States should surely be willing to pick up the tab for any judgment had against those who installed the microphones. 

RECOMMENDATION:

For information.
Tapping or bugging Jerry Ray was not mentioned then, before Jimmy was captured.

His capture was no credit to the FBI which did all it could to take credit for it when in fact it had opposed what led to Ray’s capture at London’s Heathrow airport.

That was when, if any kind of tapping or bugging could have accomplished the FBI’s stated purposes, Jerry was the one who above all others should have been tapped and bugged.

When the FBI tapped his phone that we know about, that being the only way the FBI, other than where I live, could have learned what Jerry said to me when he phoned me.

That was after the guilty plea that without question was coerced, was not voluntary, and it was when Jimmy was very much in need of a defense team to replace his lawyer of the extreme fringe of the radical right, Jesse B. Stoner. Stoner then headed what called itself the National States Rights Party.  Stoner had organized it because he had found the Ku Klux Klan too liberal for him.  

(Stoner was later convicted of bombing the black Birmingham church, killing four little girls in Sunday school.)

Jerry phoned me to accept an offer to provide Jimmy with a decent lawyer and with me to be the defense investigator.

Until then our contact had been indirect.  As indicated earlier, I then had a good friend who was a Chicago reporter and through him I reached the woman reporter Jerry seemed to favor.  It was through her that I reached Jerry and it was in response to that effort that he made the phone call that got the FBI to add to its weird filings of me and include me with the Dillingers in those bank robbery files.

Oddly, in terms of date, on the date that the memos reported above were marked as sent the FBI director, Hoover, wrote the attorney general and asked permission to authorize the phone tapping for which his permission was required as well as the bugging, for which the FBI believed, from many disclosed cases, that it needed no approval.  Long wrote the Hoover letter, too.  

Long did not omit the “JUNE” at the very top.  He indicated that seven copies should be made but his routing instructions include only four, “Mr. DeLoach, Mr. Rosen, Mr. McGowan, and Mr. Long.”

With three of the four copies to one division, Long’s, the indications are that he and McGowan both kept detailed ticklers on the case.  That Long did I know because after endless litigating and endless FBI lies to frustrate it I finally did get what remained of the large Long tickler that by then had been gutted by the FBI to remove most of what could be of greatest embarrassment to it.

It is Serial 3509 in the same file:

James Earl Ray has been identified as the subject in the case involving the murder of Martin Luther King, Jr. 

Extensive investigation has been conducted, and no information has been developed indicating his present whereabouts.  In order to possibly assist in locating and apprehending the subject, it would be of extreme value to know if the subject has made any contact, either personal or by telephone, with his sister, Carol Pepper, as well as his brother, John Larry Ray.

In view of the above, it is requested that you authorize installation of a technical surveillance at the residence of Carol Pepper and at the Grapevine Tavern, owned by Carol Pepper and operated by John Larry Ray.  It is also requested that you authorize installation of microphone surveillances on the residences of Carol Pepper, and John Larry Ray, as well as the Grapevine Tavern.

These installations could assist in the early apprehension of the subject, which could possibly be instrumental in reducing the stresses and tension placed on our national security subsequent to the death of Martin Luther King, Jr.

After Ray was captured the FBI, in Hoover’s name, sent Attorney General Clark an insolent letter in which it withdrew its request for permission to tap and bug the Rays.  However, as we have seen, after that, without seeking or getting permission, it intercepted Jerry Ray’s call to me.

The Peppers told me they were certain their phone was tapped and that they had reason to believe it.  They told me, too, that their bank records had somehow been obtained and published by a writer they had wanted nothing to do with.  They were quite explicit in saying they had not authorized anyone to get or to give away their bank records; they could think of nobody outside the FBI who could have obtained them.

Nothing in the disclosed FBI records reflected that the Peppers were the subject of surveillance or that their bank records had been obtained.  (There are, however, requests for permission to do what the field offices assured headquarters would be “without embarrassing the Bureau” and there are a few headquarters’ authorizations with the same restriction, that they be “without embarrassing the Bureau.”)  However, those disclosed records do indicate how the FBI came to add me to its bank-robbery files, although in these records here is no mention of me.  It was not only me, and I came later.

One of those records is a radiogram “TO ALL FIELD OFFICES.”  It has a note on it directing that “IF NEXT CONTACT MISSED, SEND VIA PLAINTEXT TELETYPE.”  But there is also stamped on this copy, which is Serial 2131 in the same main file, in large capital letters, “VIA TELETYPE ENCIPHERED.”  Not “plaintext.”

“URGENT” is both typed and written on. The message, the full text of which follows, is stamp dated April 23, 1968, nineteen days after the assassination.

It is also noted that two copies went to the FBI’s Washington field office, sent by “special messenger.”

Under what is public about the circumstance, which is not the same as what the FBI knew and was saying nothing about, it can be understood that the FBI could not overlook any possibilities.  One imagined possibility is that the assassination and escape were financed by bank robberies.  When that was made up the FBI had another file classification it could use.  At the same time, knowing it had relevant information filed under bank robberies, it violated the law in refusing to search for and disclose those relevant records:

REMEAIRTEL [SIC] TO ALL OFFICES APRIL ONE NINE LAST FURNISHING BACKGROUND DATA CONCERNING JAMES EARL RAY.

SUBJECT SHOULD BE CONSIDERED POSSIBLE SUSPECT IN ANY UNSOLVED BANK ROBBERIES, BURGLARIES OR ARMED ROBBERIES (POSSIBLE ITSP VIOLATIONS) OCCURRING AFTER APRIL TWO THREE, ONE NINE SIX SEVEN.  RAY SHOULD ALSO BE CONSIDERED SUSPECT IN ANY FUTURE SUCH VIOLATIONS AND BUREAU ADVISED TELEPHONICALLY OF ANY TENTATIVE IDENTIFICATION.

ANY PERTINENT LEADS DEVELOPED DURING REVIEW OF PAST VIOLATIONS SHOULD BE EXPEDITIOUSLY RUN OUT AND BUREAU ADVISED.

SUBJECT’S HANDWRITING AND HAND PRINTING NOT IDENTIFIED IN BANK ROBBERY NOTE FILE AND HIS FINGERPRINTS ARE BEING SEARCHED AGAINST LATENTS SUBMITTED IN UNSOLVED BANK ROBBERY AND BURGLARY VIOLATIONS.

In this instruction the field offices were to consider that Ray could have been involved in any unsolved bank robbery, or interstate transportation of stolen property beginning a year earlier, or in any other unsolved robberies or burglaries of the past year. 

The initials on this radiogram or teletype, R.I.S., coincide with the name of an agent under Rosen, R. I. Shroder, who wrote him on April 25, 1968, to report their failure to come up with any Ray prints that could associate him with any of the imagined crimes.  It is Serial 2585 in the headquarters main King assassination file.  It was probably written by an F. D. Thompson because the initials “FDT” are at the bottom and a “Mr. Thompson” is added to the list of copies to be distributed.

It is perhaps interesting that of all that is attributed to Ray under “subject”, killing King is not included.

But, despite all the later official denials, “conspiracy” is included:


Subject:  JAMES EARL RAY, AKA


FUGITIVE


I. O. NUMBER 4182


W. F. NUMBER 442-A


CIVIL RIGHTS—CONSPIRACY


UFAC—ROBBERY

This is to record the fact that Mr. Sebastian Latona of the Latent Fingerprint Section, Identification Division, on April 24, 1968, advised the fingerprints of fugitive Ray had been searched against all unidentified latents in bank robbery cases and no identification was effected.  This search had been previously requested by us for the period since Ray’s escape from prison to determine if fingerprints on file might indicate he had been involved in any violations of the Bank Robbery Statute.

ACTION

For information and record purposes.

All of this and much more that we come to plus an unimaginable volume for which there is no space is in the main headquarters files from which Posner was hand fed by those to whom his appreciation is expressed so eloquently in his acknowledgements. But large as Posner’s book is, there is no mention in it of any of this or of much relating to the crime itself.  All Posner cared about is Ray, whose guilt he assumed rather from presenting the alleged evidence of it.  

There are thousands and thousand of pages in that one headquarters main King assassination file and that file does include what is entirely missing from Posner’s book, the records of the FBI made of its criminal investigation of the crime.  That includes what it received from others, particularly the Memphis police and the Canadian “Mounties”.

Those famous “Mounties”?  Posner barely mentions them, once briefly, in his text and more briefly in his notes, neither with any evidence of the crime.

So much for Posner’s interest in evidence for his books.

He does also have a single reference to what he refers to as Canadian “intelligence.”  That is in a footnote on his page 158 in which he all states that whatever “Canadian intelligence” is was included in an alleged theory by Ray’s counsel at the time of Posner’s book, William Pepper.  Pepper had written Orders to Kill (Carroll & Graf, 1995).

There is much that could reasonably be expected to be in the main FBI headquarters file on a crime of the magnitude of the King assassination that is not in that file.  I have it and have read every word in it.  But there is simply an enormous amount of its reporting on the crime that is totally absent from Posner’s book.
He had full and appreciated access to it at the FBI’s pubic reading room.  He also spent three days right where it had those perhaps eighty thousand pages all together, all in identified file drawers right were he was working.  In person he had not only full and unsupervised access to all that the FBI had been compelled by the courts to disclose to me, he could have done what John Davis did when Davis did not want to do the work himself: Posner could have gotten another, perhaps as Davis had, another student, who could have conducted his searches and made copies for him.  (One of those students who was working in those files for someone else also did the work asked by a major New York City law firm whose client was foreign government.  The lawyer for that firm expressed his satisfaction with her work to me.) 
This is to say that here is deliberate suppression by Posner of any relevant information in those disclosed FBI files that is not in his book that is supposed to be about the King assassination.  It is supposed to be about Ray Killing the Dream.  While the title is taken from William Bradford Huie’s book, Posner’s title says that Ray was “killing the dream” when he allegedly killed King.

For a Posner what better reason can there be for excluding all of this, all of the FBI’s evidence relating to the killing, from his book?
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