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Justice Agency Expected to|
Ask Bench Today to Change ]
Its Far-Reaching Ruling

By FRED P. GRAHAM
Speclul to The New York Times i

WASHINGTON, March 12—
The Justice Department is ex-
pected to ask the Supreme
Court tomorrow to change a
far-reaching decision on eaves-
dropping, )

The department believes that
the decision would force the
Government to abandon many
prosecutions or else -concede
that it has been tapping the
telephones of many foreign em-
bassies here. -

, ~Justice Department officlals
were stunned by Monday’s
Supreme Court ruling, which
forces the Government to let
any criminal defendant see all
transcripts of conversations by
him that have been picked up
on illegal government listening
devices, whether or not any
information obtained is relevant.

. Officials had assumed that
at least two of the Justices—
Bryon R, White and Thurgood
Marshall — would have known
from their recent service in the
Justice Department that the
lines of a substantial number
of embassiés here have been
illegally tapped for years, and
that some are still being tapped.

Taps at Many Embassies

! Because wiretapping of for-
eign embassies is common, many
defendants in criminal cases
have been overheard while call-
ing to discuss visas and other
routine matters. Under Mon-
day's ruling, the Government
would have to disclose the
transcripts of the calls or drop
the prosecutions.
Also, because many embassy
taps are still in operation, one
official said today that “all a
defendant in a routine tax case
— or any other Federal case
— has to do now is telephone|;
a few foreign embassies and|,
we'll have to drop the case|-
against him.”
‘ Under the Court's rules a
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Iosing party has 25 days within
1hich to file a petition for re-
hearing. A Justice Department
official sald yesterday that the
department rarely files peti-
tions for rehearing because
they are rarely granted,

The spokesman could not re-
member any case in which the
Government had asked for a
rehearing when it had lost by
two votes.

All of the officials inter-
viewed today assumed that the
Government ‘will sacrifice the
convictions, if put to a choice,
rather than disclose officially
that it is tapping foreign em-
bassies’ lines. It was learned
that some taps have been on
the telephones of friendly and
neutral powers, as well as Com-
munist countries,

“Everybody knows that has
been going on for years,” one
official said. “They do the same
thing to our embassies. in other
countries, But I don't think we
can afford to admit it.”

It is understood that unless
the Supreme Court agrees to
change its ruling, the Justice
Department could be forced to
dismiss the convictions of Cas-
sius Clay, the former heavy-
weight boxing champion who
has been convicted of draft
evasion, and the case of some|
or all of the group of four
men, including Dr. Benjamin J.
Spock and the Yale chaplain,
William Sloane Coffin, who were
convicted in Boston last year
of conspiring to obstruct the
Selective Service System.

Indictments Blocked

It has also been learned that
several militant leaders, in-
cluding the “Yipple"” leader,
Jerry Rubin, cannot be indicted
as planned for violating the
Federal antiriot laws during
the disturbances at the Demo-
cratic National Convention in
Chicago last August.

The Government has admit-
ted in connection with a con-
tempt of Congress case that it
overheard Mr. Rubin on a
“national security” device, and
it is now known that others
who would have been indicted
have been overheard over de-
vices that are too sensitive to
disclose.

Justice Department officials
are hoping to find a face-
saving way for the Supreme
Court to change its ruling to
bar defendants from access to
“national security" transcripts.
Otherwise, they feel that pub-

lic displeasure against Lhe]

Court could prompt Congres-
sional moves to chastize the
Court.

Department officials are es-
pecially embarrassed because
they now assume that the Court
apparently did not realize the
problem raised by the embassy
wiretaps when it issued its
ruling,

Solicitor General Erwin N.
Griswold personally argued the
case before the Justices, but he
could not explain the problem
in open court or in briefs with-
out embarrassing the Govern-
ment.

It would have been con-
sidered a breach of propriety if
he had privately informed the
Justices of the case's pitfall,
and it is now known that he did
not attempt to do so.

Hint to High Court

However, Mr, Griswold filed
a paper in an obscure Supreme’
Court case last Thursday that
was an apparent attempt to
hint to the Justices that em-
bassy wiretapping was at the
core of the matter.

The memorandum was filed,
in the case of Emmanual Blaz|
1Mrkonjic-Ruzic, a Yugoslav im-

|

migrant who has been found
guilty of making false state-
ments in an immigration pro-
ceeding.

In it Mr. Griswold noted that
the Justice Department has
“normally not sought to burden
this Court with the task of
reviewing the jogs of overheard
conversations. In this case,
however, we believe that it
would conserve judicial time if
this Court were to review the
one ‘and a half line entry in-|
volved in this case to satisfy
itself that the overheard con-
versation was not relevant to
the instant prosecution." )

It is understood that this
brief transcript would have
shown the Court that Mrkonjic-
Ruzic was overheard making
a routine telephone call to a
Communist-bloc embassy—and
that this would have altered
the Justices to the over-all em-
bassy wiretap problem.

Officials in the Solicitor Gen-
eral’s office were uncertain to-
day whether they would ask
the Court to reconsider and re-
verse the same case that it de-
cided last Monday, or if they
should raise the same point
immediate in another case,




jority opinion, joined by Chief
Justice Earl Warren and Justices|gonea against

0. Douglas and Potter Stewart. racketeers.

It would be extremely awk-|Court has likewise held that
ward for the Court to reverse|“bugging”—the use of micro-
itself upon a rehearing of Mon-|phones hidden in suspects’ pre- Subsequently,
day’s case, since the vote was|mises—is also illegal, under the
5 to 3 and at least two Justicés Fourth  Amendment's  pro-|disclosing in court any instance

hibition against unreasonable
would have to switch to arrive e S SR

at a different result. - The effect has been
Justice White wrote the ma- that wiretapping and buggin
has been used to gather intelli-

The dissenters were Justices Under the Supreme Court's
Hugo L. Black, Abe Fortas and|rlings evidence or leads ob.

illegal devices,

John M. Harlan. Justice Mar-|tained by means of these de.|affected,

shall, who was involved in the vices was not admissible in
wiretap controversy when he|evidence. Thus it was rarely
was Solicitor General, did not|diselosed in trials that eaves-
take part. - dropping had taken place, and

The present situation stems|the extent of it was not gen-

from the fact that although erally known.

" wiretapping has been a Fed- Favor Undar Solmacn would  decide

eral crime since 1934, all Presi-

dents since Franklin D. Roose-| However, in 1965 a num-
velt have authorized Federallber of bugs and taps by the
lintelligence agencies to use it Federal Bureau of Investiga-
in “national security” investiga-|tion were discovered. In the
tions. furor that resulted, President

In recent years the Supreme Johnson ordered an end to all

agreed after seeing the trans-
cripts that it did not.

On Monday the Supreme
Court ruled on the cases of
two convicted spies who had
been overheard by the Govern-
ment by its own admission.

They contended that they
and their lawyers should be
permitted to see the trans-
cripts, and that they should
not have to be satisfied with
the assurance of the Govern-
ment or of a Federdl judge
that nothing in them was argu-
ably relevant to their trials.

Mr. Griswold insisted that
the prior procedure was ade-
quate. In any event, he urged,
the Supreme Court should
make a special exception for
conversations that were Picked
up on “national security” wire-
taps to prevent disclosure of
Federal eavesdropping activi-
ties.

The Court ruled that any
|defendant who has been over-
heard over an illegal device

should be allowed to see thezation.

transeript, and that mo excep-
tion should be made for na-
tional security taps.

Justice White's opinion said
that the trial judge could grder
the defendant and his lawyer
not to disclose the contents.
However, one official explained
that some defense lawyers
would probably leak the con-
tents to the press to discourage
the Justice Department from
bringing further prosecutions.

Unanswered Question

Monday's, case did not dis-
cuss whether the Justice De-
partment would have to make
disclosures in the future if it
uses the legal eavesdrop au-
thority that was granted by
Congress last June. That law
permits Federal officials to
eavesdrop, with court approval,
in national security and in some
criminal cases,

However, some experts be-
lieve that many *“national se-
curity” devices will still he
operated without court authari-

bugging and tapping except in
national security investigations.

Department adopted a policy of

in which a defendant had been
overheard over one of these

To date this has been done in
A spies and, in|about 40 cases, and in all but
William J, Brennan Jr., William some instances, against(a handful the Justice Depart-
ment has . explained that the
overhearing was accidental and
that the case at issue was not

Cases of Convicted Spies

To prove this, the depart-
ment would furnish the trial
judge a copy of the transcrips
of the conversations, and

whether the surveillance could
arguably affect the defend-
ant's right to a fair trial,

So far, in each case in which
the Government has contended
that the eavesdropping did not
affect a case, the judge has




