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The Supreme Court yester-
day refused to consider
whether government agents
must obtain court warrants be-
fore conducting “foreign intel-
ligence” wiretaps.

Its refusal to hear the case
came despite the Justice De-
partment's willingness to hava
a showdown on the issue.

The Jjustices let stand a
Third U.S, Circuit Court of
Appeals decision that Ameri-|
can Presidents can authorize
such electronie surveillance in
the interests of national secu-
- Three justices William O.
Douglas, William J. Brennan
Jr. and Potter Stewart, voted
to take on the question during
thie term that has just begun,
but at least four justices must
agree before the high court
grants review of a case.

A fourth vote might have
come from Thurgood Mar-
shall, but Marshall, a former
U:s. solicito’r general who han-

dled wiretapping matters ex.

tensively from 1965 to 1967,
disqualified himself.

The action let stand the con-
viction of Soviet spy Igor A.
Iyanov for conspiring with an
American technician to steal
defense seerets, Invanov, who
was a chauffeur for the Soviet
trading agency Amtorg when|
arrested in 1963, is under a 20-
}‘ea'r sentence.

* Refusal to review a lower
cnurt ruling does not signify
‘Supreme Court approval or
‘disapproval of the wiretap-
ping. But the effeet of vester-
day’s action will be to permit
federal agents to continue the
practice,

* Debate is under way in Con-
gress and within a congres-
sional created Federal Wire-
tup Commission over the need
for a new law requiring war:
rants for intelligence taps and
establishing rules for obtain-
ing them.

. Attorney General William
B: Saxbe and FBI Director|'®

.Clarence M Kelley have dp-.

posed warrant legislation, say-
ing that gathering foreign ln-
telligence, unlike gathering

rantless wiretaps that led to

'were crucfal in the FBI inves-

evidence for use in eriminal
trials, does not lend naelt to
judical control.

Ivanov's attorneys, Raberi.
L. Weinberg and Edward Ben-
nett Williams, said the war-

Ivanov's arvest and convietion
were conducted in violation
of the Fourth Amendment's
ban on unreasonable se.m:hes
and seizures.

That issue was Specl.ﬂallx
left opén two years ago |
the court voted 8 to 0 to reject
the Nixon administation's
claim of similar rights to un-
supervised surveillance of do-
mestic radicals. :

_The 1968 federal wiretap
law authorizes court- -approved
tapping and bugging for spe-
cific crimes, but it leaves to
the courts the decision!
whether the executive branch
has the constitutional power!
Lo decide alone whether to tap B
in national security cases.

US. Presidents at least
since Franklm D. Roosevelt
have asserted the power to tap
without court permission, hut
that authority has been ques-
tioned increasingly during the
past 10 years as the high court
held electronic eavesdropping
subject to the restrictions of
the Constitution. - =~
_ The specific issue in the Iva
nov case was whether the

| fruits of eavesdropping could

be ysed against him in a pros-
ecution for espionage. It was
conceded that the wiretaps

tigation that led lo catching
Ivanov at a New Jersey rail-
road station trying to pick up
Air Force secrets from Ameri-
can tenchnician John A. Bu-
tenko.

‘Belated dixcqvery of the
wiretap prompted the justices
in 1969 to send the case down
for a District Court hearing on
whether  the case had been
tainted by illegal government
eonduct. The conviction was

and a sharply di-
vided conﬂ of appeals refused
to disturb it

The st.a-é majority ruled
that the judieiary could re-
view the wiretap question
even in the foreizn intelli-
gence field, but added that the
wiretap evidence could be
used if the surveillance weére
found to be' remnahly {

Dissenters saxd !he judges
were approving an “awesome
executive prerogative” . that
could be used Lo justify bur-
glary and other illegal tricks

in the name of security.



