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this court rcemphasizes that due to the
special operative requirements facing the
armed services, the type and quality of
representation must perforce vary with
the circumstances of each case. It is
only in this way that rational and con-
stitutional accommodation of any con-
flicting interest can be made.

Les ASPIN ct al., Plalntiffs,
v.

DEPARTMENT OF DEFENSE ot al.,
Defendands,

Clv. A, No, 032-72,

United States Distrlet Court,

R Distriet of Columbia,

Auag. 22,‘ 1972,

Suit under Freedom of Information
Act to compel the Secretary of the Army
to release a report entitled “Department
of the Army Review of the Preliminary
Investigation into the MyLai Incident.”
On cross motions for summary judg-
ment, the District Court, John II. Pratt,
4., keld that Volume | of “Department
of the Army Review of the Preliminary
Investigation into the MyLai Incident,”
which consisted principally of internal
working papers in which opinions were
expressed and policies formulated and
recommended, fell within Freedom of In-
formation Act provision which exempts
from mandatory release interagency or
intraagency documents which would not
be available by law to a party other than
an agency in litigation with the agency,
and other volumes, which were appen-
dices to Volume I, should share sameé
protection.

Defendants’ motion granted.

1. Records 614
Applicable test for determining
whether investigatory files exemption to

348 F.Supp.—8802 *

P

Freedom of Information Act applies is
whether the files sought relate to any-
thing that can fairly be characterized as
an enforcement proceeding. 6 U.S.C.A.
§§ 652, 552(b) (5, 7).

2. Records €14

Investigatory files exemption to
Freedom of Information Act was appli-
cable to “Department of the Army Re-
view of the Preliminary Investigation
into the MyLai Incident,” which was in
fact basis for bringing of charges

. against both officers and enlisted men.

b U.S.C.A. §§ 552, 5562(b) (7).

3. Records &14

Freedom of Information Act provi-
sion which exempts Crom muaidntory re-
leasne interagency or intrangeney docu-
menta which would not be available by
Inw o a prrty other than an agency in
litigation with the agency was designed
Lo protect findings and recommendations
prepared by a subordinate in order to
inform and advise a superior. 5 U.S.C.
A. § 552(b)(5).

4. Records 14

Volume I of “Department of the
Army Review of the Preliminary Inves-
tigation into the MyLai Incident,” which
consisted principally of internal working
papers in which opinions were expressed
and policies formulated and recom-
mended, fell within Freedom of Infor-
mation Act provision which exempts
from mandatory release interagency or
intraagency documents which would not
be available by law to a party other than
an agency in litigation with the agency,
and other volumes, which were appen-
dices to Volume I, should share same
protection. & U.S.C.A. § 5562(b)(5).

A,

Benny L. Kass, Washington, D. C., for

plaintiffs,

Michael "A. Katz, Washington, D, C,,
for defendants.

TS,
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MEMORANDUM OPINION
AND ORDER

JOIIN L. PRATT, District Judge.

Plaintiffs brought this suit under the
Public Information Section of the Ad-
ministrative Procedure Act, 5 U.S.C. §
5562, popularly known as the Frecdom of
Information Act, to compel the Secre-
tary of the Army to release a report en-
titled: “Department of the Army Re-
view of the Preliminary Investigation
into the MyLai Incident,” more common-
ly referrved to as the “Peers Commission
Report.” The matter is before the
Court on cross-motions for summary
judgment which have been fully briefed.
Having reviewed the pleadings and affi-
davits which comprise the record in this
case, the Court finds that defendants’
niotion for summary judgment should be
granted.

The documents sought are investi-
gatory files compiled for law enforce-
ment purposes and are exempt from dis-
closure because of specific exemptions
provided in the Freedom of Information
Act. 5 U.S.C. § 552(b)(7). The docu-

ments consist of forty-two bound books

organized into four volumes. Volume I
has twelve chapters and contains the ac-
tual Report of Investigation. It summa-
rizes the naturc and purpose of the
Peers Inquiry, the evidence uncovered,
an analysis of those factors which con-
tributed to the Son My incident, a state-
ment of conclusions regarding the sup-
pression of cvidence, and various find-
ings and recommendations made by the
Peers Commission which are inter-
spersed throughout the volume. Several
chapters from Volume I were released to
the public in March, 1970, with minor
deletions. Volume II consists of verba-
tim transeripts of witness testimeny.
Volume I1I consists of documentary evi-
dence, and Volume IV contains state-
ments taken by Army criminal investi-
gators, either as part of related criminal
proceedings or as part of the Peers in-
vestigation. See Affidavit of Mr. Bland
West.

AL ES AESVERGE TV

[1,2] The applicable test for deter-
mining whether the investigatory files
exemplion applies to particular docu-
ments is stated in Bristol-Myers Co. v.
I"T.C., 138 U.S.App.D.C. 22, 26, 424 F.
2d 935, 939 (1970), cert. denied, 400 U.
S, 824, 91 S.Ct. 46, 27 L.Ed.2d 62. The
test is whether the files sought relate to
anything that can fairly be character-
ized as an enforcement proceeding. The
affidavits of Mr. Robert Berry, General
Westmoreland, and Colonel George Ry-
ker clearly indicate that the Report was
in fact the basis for the bringing of
charges under the Code against both of-
ficers and enlisted men. Because the
documents which plaintiffs seek figured
prominently in the initiation of subse-
quent court-martial proceedings, they
meet the test of Bristol-Myers. Fur-
thermore, at least one of these proceed-
ings, that involving Lieutenant Calley, is
still on appeal.

(3,4] An additional reason for ex-

empting the Report from public disclo- __

sure is the specific excinption in the
Freedom of Information Act which ex-
cmpts from mandatory release inter-
agency or intra-agency documents which
would not be available by law to a party
other than an agency in litigation with
the agency. 5 U.S.C. § 652(b)(5). Itis
well-established that this exemption is
designed to protect findings and rccom-
mendations prepared by a subordinate in
order to inform and advise a superior.

“Ackerly v. Ley, 137 U.S.App.D.C. 133,

138, 420 F.2d 1336, 1341 (1969). The
affidavit of Mr. Bland West, describing
the documents desired by the plaintiffs,
shows that Volume I of the Peers Report
falls within the terms of this exemption
because that volume consists principally
of internal working papers in which
opinions are expressed and policies for-
mulated and recommended. In the

Court’s opinion the other volumes are
appendices to Volume I and should share
the same protection accorded that vol-
ume.

For the above reasons, the Court here-

by grants defendants’ motion for sum-
mary judgment.
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Cello DIAZ, 3r., 1

V.
PAN AMERICAN WO
INC., and Transport W
America, AFL~CIO, I
Civ. No. 69~

United States Dist
S. D. Flori

Sept. 19, 1¢

Elcanor L. Schockett,
Gomez & Rosenberg, P
Fla., for plaintiff.

Jamea L. Armstrong,
& Thompson, Miami,
Prashker, and Lawrer
Poletti, Freidin, Prash
Gartner, New York Ci
for Pan American Wo

Alan Greenfieid, of ]
mer, Greenfield & Cut
Fla., for_Transport W
America, AFL-CIO.

Cynthia Gitt, Office
sel, E. E. 0. C., Wash
the E. E. O. C., as ami

ORDER VACATING
MENT AND AME}
RANDUM O

FULTON, Chief Jut

Through 1nadverten
ted the firm of Poletd
ker, Keldman & Ga
New York counsel,
would receive copies o
opinicn, 346 F.Supp.
gust 9, 1972 and the
tered August 24, 1970
this law firm did not
cither the memorand
final judgment. Mr.
firm now advises the
sirvs to contest for !
American, certain po
jon and judgment.

Mr. Prashker, as
for Pan Am, has fil
urges the Court to
dum opinion and fin
amend the same in ¢




