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Preface

On August 14, 1964, at the request of President Lewis F. Powell, Jr., the House of Dele-
gates of the American Bar Association created the Special Committee on Evaluation of
Ethical Standards to examine the current Canons of Professional Ethics and to make
recommendations for changes. Your Committee has been at work since that time with
the extremely competent assistance of its Reporter, Professor John F. Sutton, Jr., of the
University of Texas School of Law. Since August of 1967 we have been aided by Mrs.
Sarah Ragle Weddington, a member of the Texas Bar, who has served as Assistant to Mr.
Sutton. The supporting research work was conducted under the supervision of Mr. Sutton
in his capacity as Director of a research project for the American Bar Foundation. We
also acknowledge with thanks the effective help of Frederick R. Franklin of the American
Bar Association Division of Professional Service Activities, who served as Staff Assistant
in the crowded latter months of our work,

After substantial study and a number of meetings, we concluded that the present Canons
needed revision in four principal particulars: (1) There are important areas involving the
conduct of lawyers that are either only partially covered in or totally omitted from the
Canons; (2) Many Canons that are sound in substance are in need of editorial revision; (3)
Most of the Canons do not lend themselves to practical sanctions for violations; and (4)
Changed and changing conditions in our legal system and urbanized society require new
statements of professional principles.

The original 32 Canons of Professional Ethics were adopted by the American Bar As-
sociation in 1908. They were based principally on the Code of Ethics adopted by the
Alabama State Bar Association in 1887, which in turn had been borrowed largely from the
lectures of Judge George Sharswood, published in 1854 under the title of Professional
gth‘ics. Since then a limited number of amendments have been adopted on a piecemeal

asis. e

The thought of studying the Canons of Professional Ethics with a view of possible re-
vision is not a new .one,. In 1928, 1933 and 1937 special committees of the American Bar
Association, appointed for the purpose of investigating the subject, made reports recom-
mending overall revisions, but nothing came of these efforts, In 1954 a distinguished com-
mittee of the American Bar Foundation made extensive studies of the Canons and recom-
mended further work in the field, but the subject lay fallow for ten more years until the
creation of our Committee.

As far back as 1934 Mr. Justice (later Chief Justice) Harlan Fiske Stone, in his
memorable address entitled The Public Influence of the Bar, made this observation:

Before the Bar can function at all as a guardian of the public interests committed to its
care, there must be appraisal and comprehension of the new conditions, and the changed
relationship of the lawyer to his clients, to his professional brethren and to the public.
That appraisal must pass beyond the petty details of form and manners which have been
so largely the subject of our Codes of Ethics, to more fundamental consideration of the
way in which our professional activities affect the welfare of society as a whole. Our canons
of ethics for the most part are generalizations designed for an earlier era.

Our studies led us unanimously to the conclusion that the need for change in the state-
ments of professional responsibility of lawyers could not be met by merely amending the
present Canons. A new Code of Professional Responsibility could be the only answer.

While the opinions of the Committee on Professional Ethics of the American Bar As-
sociation have been published and given fairly wide distribution with resulting value to the
bench and bar, they certainly are not conclusive as to the adequacy of the present Canons.
Because the opinions are necessarily interpretations of the existing Canons, they tend to
support the Canons and are critical of them only in the most unusual case. Since a large
number of requests for opinions from the Committee on Professional Ethics deal with the
etiquette of law practice, advertising, partnership names, announcements and the like,
there has been a tendency for many lawyers to assume that this is the exclusive field of in-
terest of the Committee and that it is not concerned with the more serious questions of
professional standards and obligations.

The present Canons are not an effective teaching instrument and they fail to give guid-
ance_to young lawyers beyond the language of the Canons themselves. There is no
organizéd interrelationship of the Canons and they often overlap. They are not cast in
language designed for disciplinary enforcement and many abound with quaint expressions
of the past. The present Canons, nevertheless, contain many provisions that are sound in
substande, and all of these have been brought forward in the proposed Code.

In our studies and meetings we have relied heavily upon the monumental Legal Ethics
(1953) of Henry S. Drinker, who served with great distinction for nine years as Chairman
of the Committee on Professional Ethics (known in his day as the Committee on Profes-
sional Ethics and Grievances) of the American Bar Association.

We have had constant recourse to the opinions of the Committee on Professional Ethics.
These opinions were collected and published in a single volume in 1967; since that time we
have been favored with all opinions of the Committee in loose-leaf form. .

Recent decisions of the Supreme Court of the United States have necessitated intensive
studies of certain Canons. Among the landmark cases in this regard are NAACP v. Button,
371 U.S. 415, 83 S. Ct. 328, 9 L.Ed.2d 405 (1963), Brotherhood of R. R. Trainmen v.
Virginia, 377 U.S. 1, 84 S. Ct, 1113, 12 L.Ed.2d 89 (1964), and United Mine Workers v. Ill.
State Bar Ass'n, 389 U.S. 217, 88 S. Ct. 353, 19 L.Ed.2d 426 (1967). It is not here neces-
sary to comment in detail on these far-reaching rulings since they are familiar to all lawyers.
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>_uo...=3nn=-n-.u-vnm:v-oionccﬂcn-_ﬁC__m—oﬁ_w_w.o-_.uu:.wan important pro-
nouncements in _wn areas of admission 1o the bar und discipline of lawyers. Without
ing an cxhaustive in this regard, we refer to Schware v. Bd, of Bar Exam-
iners, 353 U.S. 232,77 S, Ct. 752, 1 L.Ed.2d 96 (1957), Spevack v. Klein, 385 U.S. 511, 87
S. Ct. 625, 17 L.EJ.2d 754 (1967), and In re Ruflalo, 390 U.S. 544, 88'S. Cr. 1222, 20
LEd2d 117 (1968). ) o R
Our Committee has held meetings with 37 major units of the profession and has cor-
responded with more than 100 additional groups. The entire Committec has met a total of
71 days and the editorial subcommittee of three members has met 28 additional days.
Geoffrey -C. Hazard, Jr.,, of Chicago, Illinois, Director of the American Bar Foundation,
John G. Bonomi, of New York, New York, 8 member of the A.B.A. Special Committee on
Evaluation of Disciplinary and Paul Carri; of Dallas, Texas, a member
of the A.B.A, Special Committee on Availability of Legal Services, attended many of our
meetings and each made invaluable suggestions in the course of our deliberations.
Lawrence E. Walsh, of New York, New York, served as a member of our Committee in
the first two years of its existence and rendered distinctive service in that period.

“The Code of Professional Responsibility was adopted by the House of
Delegates of the American Bar Association on August 12, 1969 to become
effective for American Bar Association members on January 1, 1970

© Copyright 1969 by American Bar Association
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CODE OF PROFESSIONAL RESPONSIBILITY
PREAMBLE AND PRELIMINARY STATEMENT

Preamblet
The continued existence of a free and

Mm:on.unvw.”-_n but interrelated parts: Canons, Ethical

sociely depends upon recognition of the concept that
Justice is n»woa upon the rule of law grounded in re-
spect for the dignity of the individual and his capacity
-ﬂ-oo:w_. reason for enlightened self-government." Law
so grounded makes justice ible, for only through
such law does the dignity of the individual attain respect
and protection, Without it, individual rights become
subject 1o unrestrained power, respect for taw is de-
stroyed, and rational self-government is impossible.
Lawyers, as guardians of the _E”‘..:_m_ww. a vital role in
the preservation of society. The fulfillment of this role
requires an understanding by lawyers of their relation-
ship with and function in our legal system A conse-
quent obligation of lawyers is to maintain the highest
standards of ethical conduct,
In fulfilling his i ibil a lawyer
ily assumes various roles that require the per-
formance of many difficult tasks. Not every situation
which he may encounter can be foreseen,® but funda-
meontal ethical principles are always present to guide
him, Within the framework of these principles, a law-
yer must with courage and ?Emwf be able and ready
to shape the body of the law to the ever-changing rela-
tionships of society.$
The Code of Professional Responsibility points the
way to the aspiring and provides standards by which to
judge the transgressor. Each lawyer must find within
is own conscience the touchstone against which to test
the extent to which his actions should rise above mi
mum standards. But in the Jast analysis it is the desire
for the respect and confidence of the members of his
profession and of the society which e serves that
should provide to a lawyer the incentive for the highest
possible degree of ethical conduct. The possible loss of
that respect and confidencs is the ultimate sanction. Sa
long as'its practitioners are guided by these principles,
the law will continue to be a noble profession. This is
its greatness and its strength, which permit of no com-
promise,

Preliminary Statement

u:n-_:ro-m:nnc_.z..nv::ﬂmn_ouw;_na5:.5-8.
amble, the A i Bar A iation has ] d
this Code of Professi ibili isting of

i n and Di y Rules*® The Code is
designed to be adopted by appropriate agencies both ag
an guide to the of the i

and as a basis for disciplinary action when the conduct
of a lawyer falls below the required minimum standards
stated in the Umwnmm:?n_.v. Rules,

bvil anons, Ethical Considerations, and
Disciplinary Rules cannot apply to non-lawyers; how-
ever, they do define the type of cthical conduct that the
public has a right to expect not only of lawyers but
also of their ional ! and i
in all matters ining to fessi
A lawyer should ultimately be responsible for the con-
duct of his employees and associates in the course of the
professional représentation of the client.

The Canons are statements of axiomatic norms, ex-
pressing iu general terms the standards of professional
conduct expected of lawyers in their relationships with
the public, with the legal system, and with the Jegal pro-
fession. They embody the general concepts from which
the Ethical Consil ion and the Disciplinary Rules
are derived. -

The Ethical Considerations are aspirational in charac-
ter and represent the objectives toward which every
member of the profession should strive, They consti-
tute a body of principles upon which the Jawyer can
rely for guidance in_many specific situations.”

The Disciplinary Rules, unlike the Ethical Considera-
tions, are y in ch: The Disciplina
Rules state the minimum level of conduct below which
no lawyer can fall without being subject to disciplinary
action. Within the framework of fair trial* the Dis-
ciplinary Rules should be uniformly applied to alt law-

rs,” regardless of the nature of their professional
ties 3 e Code makes no attempt to prescribe
either disciplinary or i for viola-
tion of a Disciplinary Rule,” nor does it undertake to
define standards for civit liubilily of lawyers for profes-
sional conduct. The severity of judgment against one
found guilty of viclating a Disciplinary Rule should bo
determined by the characler of the offense and the at-
tendant circumstances® An enforcing agency, in ap-
plying the Disciplinary Rules, may find m:—o-% etive
guidance in the basic principles embodied in the Canons
and in the objectives reflected in the Ethical Con-

NOTES

1. The footnotes are intended merely to enable the reader
to refate the mqo<_.—==u of this Code ta the ABA Canons of
Professional i

Commitice on Evaluation of Ethical Standards. Footnotes
citing. ABA Canons refor 10 the ABA Canons of Profes-
slonat Ethics, adopted in 1908,
2. Cf. ABA CaNowns, Preamble.
“(T]he F!Nna stands today in special nced of a clear
understanding of his obligations and of the vital connection
between those obligations and the role his profession plays
in suciety.”  Professional Responsibillty: Report of the Joint
Conjerence, 44 AB.A.J, 1159, 1160 A—om_mw
4. “No gener; atement of the responsibilities of the legal
—v—.o?.-u_b: can enconpass all the situatlons in which the

he serves.”  Professional Responsibility: Repors of the Joins
Conference, 44 AB.AJ. 1159, 1218 (1958).

3. “The law and ila institutions change as social con-
ditions change. They must change If they are to prescrve,
much less advance, the political and social values from
which they derive their purposes and their life. This is
true of the most Important of legal jnstitutions, the pro-
feasion of law. The profession, 100, must change when
conditions change in order to preserve and advance the

social values that are its reasons for being.” Cheatham,
Avatlability of Legal Services: The Responsibitity of the
Individual Lawyer and the Organized Bar, 12 U.C.L.A. L.
Rev. 438, 440 :Em.

6. The Supreme Court of Wisconsin adopted a Code of
Judicial Ethics in 1967. “The code is divided Inio standards
#nd rules, the standards being statements of what the gen-
eral desirable level of conduct should be, the rules being

rticular canons, the violation of which shall subject an
ndividua) judge to sanctions.” In re 1.6-:=wa:0= of a
Code of Judiclal Ethics, 36 Wis. 2d 252, 253, 1.

873, 874 (1967),

The portion of the Wisconsin Code of Judicial Ethics en-
titled “Standards” states that ““[t]he following stan:
forih the significant qualities of the ideal V:n‘_—ﬂnb. i,
36 Wis. 2d at 256, 153 N. W. 2d at 875, portion
titled *“Rul Stutes thut “{ilhe coust promulgates the fol-
_oivnwm tules because the requirement:

of judicial conduct
—w to_warrant sanc-
d., 36 Wis. 2d at

q.:C:nn-:anﬂ:&:ezangngs _—unin:nn .-_.-vnc-..
liarly necessary that the lawyer should understand, not
merely the established standards of professio
but the reasons underlying thcse standards.
lawyer plays a changing and increasingly
many developing ficlds the precise contribution of the legal
W-onov-_an I3 a8 yet undefined.” Professional Responsibility:
epors of the Jolnt Conference, 44 AB.AJ, 1159 (1958).
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“A truc scnse of profcssional responsibility must derive  Bar If we arc to maintain %:v:
)

c confidence in ihe intesrity

£ th that lic back of spe-  and Impartinlity of the ngministeation of Justice®  In fe CANON 1
M..mn..n"__h".hu.”ﬂuih thosc chmbodicd i the Canons. ..um“ Meeker, 76 N. M. 3 AR em.mvn 862, 364 (1966, ap-
i al disnissed, . ..
o The lawyer who secky  © 19, 5e¢, AER Conar a3, A Lawyer Should Assist in
a clear understanding of his duties will be led to reflect on “The Canons o ssoclation govern al | A .
; ty and the  rrespective of the nature of their practice,
b aeivicer Nia profession renders 1o socety caion of the Canona o not afectbd by Siats ot Ta- Maintaining the Int egrity and
! v Competence of the Legal
FessioNaL ETHiCs, OPINIONS. No. 203 (1940) {hereinaftcr .
cach Opinjon 1s Chod ks “ABA Opinion). wﬁequnsa
C}. ABA Opinion 152 (1936),
1. *There s gencfally no prescribed discipline
cludes fair notice of the charge.” parlicular ! ETHICAL CONSIDERATIONS
544,550, 20 L. Bd. 2d 117, 122, 88 . Ct. 1222, 1226 (1968),  mcasures ta 3 . oy Diecio, . i
earing N L. Ed 23§74, 88 S.CL.  may dishar, tuspend, or mercly censurc the atforney as the EC 1-1 A basic tenet of the prof S Yy Rules is brought to the attention of the
[ehearing denied, 391 US. 961, 20 Datore of the  ortpie and of lawyers is that evety person in our society showld  proper offciuls, A lawyer ahoutd fevea) selomtooy o
“A Statc cannot exclude a person from the practice of  warrant.” Note, 43 CORNELL L. have ready access to the independent professional ser-  those offici ged knowledge of conduct of
law of from any other occupation in & manner or for reasons 12, The Code secks only to vices of a lawyer of integrity and competence. Main-  Inwyers which he es clearly to be in violation of
that contravene the Duc Process or Equal Protection Clause  lawyer should be disciplined. 4 taining the integrity and ing the of the Discipli wyer should, upon request
Pl A ey Amendment, - - - A Siale can leauitc  proceduies (0 be uied in disciplinary O e By the bar to mest the highest standards is the ethical re-  serve on and assist commitlees an poerd having re-
bigh zn.z_n.:.--_ﬂm..- i «hﬂ.._ “with the applicant’s fitness  Code are within the jurisdiction of the American Bar Associ- sponsibility of every lawyer. b for the adi of the I 'y
10 practice N_wn qup.Mg<¢&agw.wa qmm. m_v_-on.».:_wu.“_n_ni Commiltes on of Di En- EC 1-2  The public should be protected Fma m_wﬂ who Rules.
53 U.S. 232, 239, 1 3 > - - - are not qualified to be lawyers by reason of a deficiency EC 1.5 A lawyer should maintain high standards of
*“The 1 t should be ; u 5 Y maj
.._M_u... q-u%er_nﬂﬁ_w.i««u may expect that he will not be E_w.oua:mhnﬁ.”.:«:ﬂ .wsh“ﬂw.n.wﬂﬂvm» e..n—n:chw.._, the. moral in na:mw:g. or moral standards® or of other relevant professional conduct and should encourage fellow law-
out of a ick self. or denied :..H_.E.o Iinvolved, and the cxtent (hat the defendant’ factors® but who nevertheless seek to practice law. To .«_n: to do likewise, He should be temperate and digni-
the essentials of & fair hearing.” Kingsfand v, Dorsey, 338  and conduct aflect his professional qualifications o pr. assure the maintenance of high moral and educationat ed, and he should zefrain from all illegal and moratly
US- 318, 320, 98 L. Bd. 125, 126, 10 §. Cu 123, 1425 Taw. Loisions Stae har ponal @ er, 204 La. 1073, standards of the legal profession, lawyers should af-  reprehensible conducts - Beosuse of hil position in so-
(sdgy. T llor being, by the solemn fu- “aSAumwnumn“m So- 24 843, 350 (1944) (Hliggins, J., concurring firmatively assist courls end m_rn._ appropriate bodies in  ciety, even minor violations of law by a lawyer may tend
" o) d counscllor being, by solemo ) . it il and i ing i) i i ion.
dicial ach of the court, clothed with hig offce, does not hold +*Certainly an erring lawyer who has been disciplined and Yor adurision to the bart Tn ke mpwnes, fhe bas hor 3 alcsen zﬂd_nnm.ﬁaﬂmmho ..Wso__nhn_ ﬂu.nm_.w:_-:oﬁ
it as & matier of grace and favor. The right which It con-  who having paid the penally has glven satisactory evidence 2 sian ta PN, anner, { : p pect 2 y
fers upon him to appear for suitors, and to argue causes, of and has been and restored to his posil to aid in the 1prC ( respect for the law should be more than a
Is something more __w..._ a mere indulgence, revocable at the  place at the bar by the court which knows him best ought of all phases of pre-admission and post-admission legal  platitude,

s at mmand of the legislature.  not to have what amounts to an order of permanent dis- education.
w__o_-.. _uw_w“.._ww ﬂﬂrﬁa e ﬂu___u._ﬂ be deprived by the judg.  barment entered agalnst him by a federal court solely on

ment of the court, for moral or professional delinquency.”
Ex parte Garland, 71 U.S. (4 Wall) 333, 378-79, 18 L. Ed.
366, 370 (1866).

i i - i issi the by
EC1-3 Defore recommendicg an applicant for admis- 1o, 06, At spplican for admission to the bar or 2
sian, @ Jawyer should satisty himself hat the appicantia {3175} 1%, be Unaualifie, temporarily or pormanca
of good moral character. Although a lawyer should not b H I

t mental or emotion
il il i dge of appli- H
See generally Comment, Procedural Due Frocess and become a sclf-appointed investigator or ju p!
- REV. to er officials
i ieainc 075 Apciis 15 S, L8 S B T & e oot ot e honkd 1esor o prepe ol
NG canons of Eiﬂu_o:ﬂn ey «.:..u_sﬂwnn:%nmnn In re Dreicr, 256 F.2d 68. 69-70 (3d Cir. character of other qualACAORS of an yopne
y Court st be ren mes

EC 1-4 The integrity of the profession can be main-
tained only if conduct of lawyers in violation of the if licensed,

licensed, or,
t o praclice.

DISCIPLINARY RULES

DR 1-101 Maintaining Intcgrity and Competence of (4) Engage in conduct involving dishonesty, fraud,
the Legal Profession. deeelt, or misrepresentation,
(A) A lawyer is subject to disclpline if he bas made a (5) Engage In conduct that Is prejudicial to the ad-
materially false statement in, or If he bas delib- miulstration of justice.
erately failed (o disclose @ matertal fact requesied (6) Engage in any other conduct that adversely re-
; in with, his for to flects on his fitness o practice law.
@ A imayer shall not fucther the application for nd- 13 4103 of 0 Authorities.
awyer shal er A) A lawyer passessiug unprivileged know of a
misslon (o the bar of another person knows by him (4 4 lawyer possecslug unpry roport such Koo loken
1o be In respect to to a tribunal or other authority empowered fo in-
or other relevant attribute.” vestigate or act upon such violation.
DR 1-102 Misconduct. ®) A lawyer . dge or
(A) A lawyer shall not: evidence concerning avother lawyer or 4 judge shatl
(1) Violate 2 Disciplinary Rule. reveal fully such kmowlcdge or evidence upon
Q) Clrcuinvent a Disciplinary Rule through actions proper request of a tribunal or other authority em-
of another.? ﬁ.@in?-_ to investigate or act upon the conduct of
(<)} Engage in lilegal conduct involving moral turpk wyers or judges.*
tu

NOTES

L “{W]e cannot conclude that al} educational restrictions fit because of bad character, evidenced by their course of con-
[on bar admission] are valawful. We assume that few would duct, to participat .

deny that 2 grammar school education before  be n_of Judicial
taking the bar examination, was reasonable, Or that an ap- dignity and ntegris . 53,222 A2d
plicant had 10 be able to read or write. Once we conclu le 663, 670 (1966),

that some restriction is proper, then it becomes & matter of “Fundamentally, the question involved In both situations

degree—the problem of drawing the line.

{l.e. adh and ¥ is the some—in
L the applicant for admission or the attorney sought 1o be
e gy ohelude the fundamental question here Is whether  ciplined o fit and proper peraon 10 e permine o b
Rule IV, Section 6 of the Rules Pertaining to Admission of  law, snd that usuaily ars wpon whehoe o g, 10,2

pp State Bar of Arizona is ‘arbitrary, nu.m.%.c.: or I Hikely 1o continue o commit acty of moral tur)
and unreasonable.” We conclude an educational req
of graduation from an accredited law school is not.* Hackin y conceded that the teat for admission &
¥. Lockwood, 361 F.2d 499, 5034 (9th Cir. 1966), cert. denied,
385 U.S. 960, 17 L. Ed.2d 305, 87 S, Ct. 396 (1986).

2. “Every state in the United States, a3 a prerequisite for
admission o the practice of law, requires that
Ppossess ‘good wmoral character.’ Although the requirement is
of judicial origin, it is now embodied in legislation in moat
I

228, 233 (1966).
i 1o the bar are for the

of protecting the %:.u:n and the courts from the
ns of persons unfit to practice (he profession, At-
icers of the court appointed to assist the court
ration of justice. Into their hands are com-

. The duty and commitment demands a high degree of
power of the court to guard its portals against intrusion by intelligence, knowledge of the law, respect for its function in
men and women who are mentally and moraily dishonest, un- soclety, souad and wn—:-»—: Judgment and, above all else,
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rivate and professional conduct.”

t
gt el IS A O A a7

In fc Monaghan, 126
(Holden, C.J., dissenting).

4. “A bar composcd of lawyers of good moral character

18 a worthy objective but it is unnecessary to sacrifice vital

It is o important

mi-

dated—iree to think, speak, and
dependent Bar. Konigsberg v. State Bar, 353 U.S. 252, 273,
11 Ed. 2d 810, 825, 77 8. Ct. 722, 133 (1957).

S. See ABA CaNow 29.

6. ABA CAMON 28 designates certain conduct as unprofes-

sional and then states that; “A duty to the public and to the

rofession devolves upon every member of the Bar having
Enowiedge of such peacticcs upon the part of any practitionet
immediately to inform thereof, to the ead that the offender
may be disbarred.” ABA CANON 29 states a broader ad-
monitjon: “Lawyers should expose without fear or favor be-
fore the proper tribunals corrupt or dishonest conduct in the
profession.”

7. “It is the obligation of the organized Bar and tho in-
dividual lawyer 10 give unstinted cooperation and assistance
to the highest court of the state in discharging its function and

ik Tespect o dlsciptine and i purging the profossion
of the unworthy.” Report of the Special Committee on Dis-
clplinary Procedures, 80 A.B.A. Rze, 463, 470 (1955).

8. Cf. ABA CaNoN 32. :

9, “We decline, on the present record, to disbar Mr. Sher-
man or to reprimand him—not because we condone his ac-
tions, bul because, as heretofore indicated, we are concerned
with whether he is mentally responsible for what he has done.

““The logic of the slluation would scem to dictate the con-
clusion that, if he was mentally responsible for the conduct
we have outlined, be should be disbasred; and, if be was not
mentally responsible, he should not be permitied to practice
Inw.

“However, the flaw in the logic is that he may have becn
mentally irrcsponsible {at the time of his offeasive conduct]

., and, yet, have sufficiently improved in the almost iwo
nd one-hal years intervening to be able to capably and
competently represent his chients. . . .

would make clear that we are satisfied that a case has
been made against Mr. Sherman, warranting a refusal (o
permit him to further practice law in this state unless he can
establish his mental frresponsibility at the time of the offenscs
charged. The burden of proof is upon him.

“If he i such mental EA_—"sn_ burden
Is then uj him 1o establish his present capability to prac-
tice _niumk:wu Te Sherman, 58 Wash. 2d 1, 6-7, 354 P.2d 888,
890 (1960), cert. denied, 371 U.S. 951, 9 L. Ed. 2d 499, 83 S.
Ct, 506 (1963).

10. “This Court has the inherent power (o revoke a license
to practice law in this Siate, where such license was issued
by this Court, and its issuance was procured by the fraudulent
concealment, or by the false and fraudulent representation
by the applicant of a fact which was manifestly materlal to
the issuance of the license.” North Carolina ex rel. Attorney
General v. Gorson, 209 N.C. 320, 326, 18) S.E. 392, 395
%_wwovm cert. denied, 298 U S. 662, 80 L. Ed. 1387, 56 8. Ct.

52 (1936).

See aiso Application of Patterson, 318 P.2d 907, 913 (Or.

nied, 356 U.S. 947, 2 L. Ed. 2d 822, 78 S. C1.

11, See ABA CANON 29.

12. in ABA Opinion 95 (1933), which held that a municipal
attorney could not permit police officers to interview persons
with claims against the municipality when the attorney knew
the claimants 1o be represented by counsel, the Commitlee on
Professional Ethics said:

“The law officer is, of course, responsible for the acts of
those in hig department who are under his supervision and
contyol. Opinion 85. In re Robinsom, 136 N.Y.S. 548
{affirmed 209 N. Y. 354-1912) held that it was a mattcr of
disbarment for an attorney to adopl a general course of ap-
proving the uncthical conduct of employees of his client, cven
though he did not actively pasticipate therein.

» . The attorney should not advise or sanction a
lient which he himself should not do.’ Opinion 75."
. “The most obvjous non-professionat ground for dis-
barment is conviction for a felony. Most slates make con-
viction for a felony grounds for automatic disbarment. Some
of these states, including New York, make disbarment manda-
tory upon conviction mo_. any fclony, while others require
disbarment only for those fclonies which involve moral
turpitude, There are strong arguments that some felonies,
such as Involuntary manslaughter, refiect neither on an
torney's fitness, trustworthiness, nor competence and, there-
fore, should not be grounds for disbarment, but most statcs
tend (o disregard these arguments and, —c::i_:* the common
law rule, make disharment mandatory on conviction for any
felony.” Note, 43 CorngLL L.Q. 489, 490 (1958).

““Some states treat conviction for misdemeanors as grounds
for automatic disbarment . . . . However, the vast majority,
accepting the common law rule, require that the misdemeanor
.:«o—ﬂn morat turpitude. While the definition of moral turpi~
tude may prove difficult, }t scems only proper

centuries. It has been the subject of many decisions by the

another or o society in general, which is contrary fo the usual,
accepted and customary fule of right and duty which a person
should follow. 58 C.J.S. at page 1201, Although offenses
against revenue Jaws have beea held to be crimes of moral
turpitude, it bas also been held that the attempt to cvade the
payment of laxes due to the government or any subdivision
thereof, while wrong and unlawful, docs not inyolve moral
E-m::ﬁ? 58 C.J.S, at page 1205.” Comm. on Legal Ethics
M. M_woe: 149 W. Va. 721, 72627, 143 S. E. 2d 14], 145
1965).

“The right and power to discipline an attomey, as one of its
officers, is inherent in the court. . “This power is not
lmi wherein he has been
employed, or has acted, in a professional capacity; but, on
the contrary, this power may be exercised where lis mis-
conduct oulside the scope of his professional relations shows
him to be an unfit_person 10 practice law.” In re Wilson,
394 S.W.2d 914, 917-18 (Mo. 1965).

14, “It is a falr charactctization of the Jawycr's responsi-

ity {n_our socicty that he stands ‘as a shicld,’ to quotc
Devlin, 1. i dofenos OF 1ight and 16 war )
a profession cha; with these responsibilities there must be
enacted those qualities of truth-speaking, of a high sense of
honor, of granite discretion, of the strictest observance of
fiduciary responsibility, that have, throughout the centuries,
been compendiously describcd a3 ‘moral _character.”
Schware v. Bd. of Bar Examiners, 353 U.S. 232, 247 1 L.
Ed. 2d 796, 806, 77 §. Ct. 152, 761 (1957) (Framkfurter, §.,
concurring).

“Particularly applicable here is Rule 4.47 providing that ‘A
lawyec should always muintain his integrily; and shall not
willfully comumit any act against the interesi of the public; nor
shall he violate his ﬁ_.:.w to the courts or his clients; nor
shall he, by any miscondiici, commis any offense agajnst the
laws of Missour! or the United States of America, which
amounts fo a crime involving acts done by him conirary 1o
Justice, honesty, modessy or good morals; nor shall he be
guilly of any olher misconduct whereby, for the protection
of the public and those charged with the administration of
Justice, he should no longer be entrusted with the duties snd
Tesponsibilities belonging to the office of an attorney.” " In re
Wilson, 393 S.W.2d 914, 917 (Me. 1965).

15. See ABA CANON 29; ¢f. ABA Canon 28,

16. Cf. ABA CaNons 28 and 29,

i
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CANON 2

A Lawyer Should Assist the
Legal Profession in Fulfilling
Its Duty to Make
Legal Counsel Available

ETHICAL CONSIDERATIONS

EC 21 The need of members of the ﬂ:E..n for legal
services is met only if they recognize their Jegal prob-
fems, iate the i of seeking assi: v
and are able to obtain the services of acceptable legal
counsel® Hence, imporiant functions of the legal pro-
fession aze lo educate laymen 1o recognize their prob-
{ems, 1o facilitate the process of intelligent selection of
lawyers, and to assis{ in making legal services fulty
available.t

Recognition of Legal Problems

EC 22 The legal profession should assist laymen to
qnaqu iegal problems because such problems may
not be self-revealing and often are not timely aoticed.®
Therefore, lawyers acting under proper auspices should
ENCOUrage an d i and public

Pparticipate in

EC 2-7 Changed conditions, however, have seriously
restricted the effectiveness of the traditional selection
process. Often the reputations of lawyers are not suf-
Liciently known to enable laymen to make intelligent
a_::nou._d The law has become increasingly complex
and specialized. Few lawyers are wi ing and competent
to deal with every kind of legal matter, and many lay-
men have difficulty in determining the competence of
lawyers to render different types of legal services. The
sclection of legal counsel is particularly difficult for
Lransients, persons moving into ncw areas, persons of
limited education or means, and others who have Httle
or no contact with lawyers.®

EC 28 Selection of a lawyer by a layman often is the
result of the advice and recommendation of third parties

relations programs concerning our legal system with
it to legal bl that”

latives, friends, i business
or other lawyers. A layman is best served if the recom-

arise.  Such educati should be

is disi and informed. In order that

by a desire to benefit the public rather than to obtain
publicity or employment for particolar lawyers® Ex-
amples of permissible activities include pr ion of

the n ion be di a lawyer should
not seek to influence another to recommend his employ-
ment.* A lawyer should not compensate another per-

. ady and profi articles
for lay publications® and pariicipation in seminars, |
tures, and civic programs. But a lawyer who parti
Ppates in such activities should shun personal publicily.
EC 23 Whether a lawyer acts roperly in volunteer-
ing advice to a layman to seck legal services depends
upon the circumstances.® The giving of advice that
one should take legal action could well be in fulfiliment
of the duty of the legal profession to assist faymen in
recognizing legal problems. The advice is proper
only if motivated by a desire to protect one who does
Dot recognize that he may bave legal problems or who
is ignorant of his Jegal rights or obligati MHence, the

son for ing him, for i a
client to n-n..-u_& him, or to encourage future recom-
mendations.

Sele P

of a Lawyer: | Notices and Listings
EC 29 The waditional ban against advertising by
lawyers, which is subject 10 certain limited exceptions, is
rooted in the public interesi. Competitive advertising
would encourage extravagant, artful, self-laudatory®
brashness in seeking business and thus could mislead
the layman,™ —u::_...n:.ueq,u. it in.x._.n inevitably produce

in
about distrust of the law and lawyers.

advice i3 improper if motivated by a desire 10 obtain
personal benefit,* secure personal publicity, or cause
litigation to be brought merely 1o harass or injure an-
other.  Obviously, a lawyer should not contact & non-
client, directly or indirectly, for the purpose of being
Tetained to represent him for compensation,
EC 24 Since motivation is _subjective and often dif-
ficult 10 judge, the motives of a lawyer who voluntcers
advice likely to produce legal controversy may well be
suspect if he receives professional employment or other
benefiis as a resuit’® " A lawyer who volunteers advice
that one should obtain the services of a lawyer generally
should not himself accept employment, compensation,
or other benefit in connection with that matter. How-
ever, it 18 not improper for a lawyer to volunteer such
advice and render resulting legal services to close
friends, relatives, former clients (in regard to matters
germane to former employment), and regular clients,*
EC 2.5 A lawyer who writes or speaks for the purpose
of educating members of the public to recognize their
legal problems should carefully refrain from giving or
appearing to_give a_general solulion nvw_mnw_u_o to all
d blems,% since slight

ly similar
changes in fact situations may Tequire a material vari-
ance in the applicable advice; otherwise, the public may
be misled and misadvised. Tatks and w ings by law-
yers for laymen should caution them not to attempt to
solve individual problems upon the basis of the in-
formation contained therein*

Selection of a Lawyer: Generally

EC 2-6 Formerly a potential client usnally knew the
reputations of local lawyers for competency and integ-
rity and therefore could select a practitioner in whom
he had confidence. This traditional selection process
worked well because it was initisted by the client and
the choice was an informed one.

torney-client relationship is personal and unique and
should not be established as the result of pressures and
nnnnv:o.:u.l History has demonstrated that public con-
fidence in the legat system is best preserved by strict,
S_n._:...umwnﬂ_ controls over, rather than by unlimited,
advertising.
EC 2-10 Methods of advertising that are subject to
the objections stated above™ should be and are pro-
hibited.® However, the Disciplinary Rules Tecognize
the value of giving assistance in the selection process
through forms of advertising that furnish identil i
of a lawyer while avoiding such objections. For ex-
ample, a lawyer may be identified in the classified sec-
tion of the telephone directory,” in the office building
directory, and on his letterhead and professional card.¥
But at all times the permitted notices should be dignified
and accurate.
EC 211 The name under which a lawyer conducts
his practice may be a factor in the selection process.®
The use of a trade name or an assumed name could mis-
lead laymen concerning the identity, nn-u.vo..m.v lity, and
status of those ich b der® A ingly,
a lawyer in private practice should practice oaly under
his own name, the name of a lawyer employing him, a
parinership name composed of the name of one or more
of the lawyers practicing in a partnership, or, if per.
mitted by law, in the name of a professional legal cor-
Wn-n:g. which should be clearly designated as such,
or many years some law firms have used a firm name
relaining one or more names of deceased or retired
partners and such practice is not improper if the firm is
2 bona fide successor of a firm in which the deceased
or retired person was a member, if the use of the name

is authorized by law or by contract, and if the public is
not misled thereby.® However, the name of a partner
who withdraws from a firm but continues to practice
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law should be omitied from the firm name in order to
avoid misleading the public,

tingent. A lawyer should be mindful that many persons
who desire 10 employ him may have had littke or no

EC 212 A flawyer ing a judicial, legislative, or
public executive or administrative position who has the
right to practice law concurrcatly may allow his nume
te remain in the name of the firm if he actively con-
tinues to practice law as a member thereof. Otherwise,
his name should be removed from the firm name,* and
he should not be identificd as 2 past or present member
of the firm; and he should not hold himself out as being
a practicing lawyer.
EC 2-13 In order to avoid the possibility of mislead-
ing persons with whom he deals, a lawyer should be scru-
ﬂ:o:m in the representation of his professional status.®
¢ should not hold himself out as being a partner or
associate of a law firm if he is not ene in fact,™ and
thus should not hold himsell out as a psrtner or associ-
ate if he only shares offices with another lawyer.™

EC 2-14 In some instances a lawyer confines his prac-
tice 10 a particular field of law.® In_the absence of
state controls to insure the existence of special compe-
tence, a lawyer should not be permitted to hold himself
oul as a specialist or as having special training or
ability, other than in the historically excepted fields of
admiralty, trademark, and patent law.®

EC 215 The legal profession has developed lawyer

referral systems designed 1o aid i who are

experies with fee charges of lawyers, and for this
reason he should explain fully to such persons the
reasons for the particular fee arrangement he proposes.

EC 2-20 Contingent fce arrangements®’ in civil cases
have long been commonly sccepted in the United States
in proceedings to enforce claims. The historical bases
of their acceptance are that (1) they ofien, and in 8
variety of circumstances, provide the only practical
means by which one huving a claim against anather can
economicaily afford, finance, and obtain the services of
a competent lawyer to prosecute his claim, and (2) a
successful prosecution of the claim produces a res out
of which the fee can be paid® Although a lawyer
generally should decline to accept employment on a
contingent fee basis by one who is able 10 pay a reason-
able fixed fee, it is not necessarily improper for a law-
yer, where justified by the particulsr circumstances of
a case, 10 enter into a contingent fee contract in a civil
case with any clicnt who, after being fuily informed of
all relevant factors, desires that arrangement. Because
of the human relationships involved and the unique
of the if i fec arrange-~

ments in domestic relation cases are rarely justified. In
inistrative agency i i fee con-
tracts should be d by the sume i lon as
in other civil cases. Public palicy properly condemns
i fee uri in criminal cases, largely

able to pay fces butl necd assistance in locating lawycrs
compelent to handle their particular problems, Use
of a lawyer referral system enables a layman 1o avoid
an —:..m:n«u::nm selection of a lawyer because such a
system makes possible the employment of competent
lawycrs who have indicated an interest in the subject
malter involved. Lawyers should mz_u_vc: the principle
of lawyer referzal systems and should encourage the
evolution of other ethical plans which aid in the selec-
tion of qualified counsel.

EC 2-16 The legal profession cannot remain a viable
force in fulfilling its rale in our sociely woless its mem-
bess reccive adequate compensation for services ren-
dered, and reasonable fees® should be charged in
appropriate cases (o clients able to pay them. Neverthe-
less, persons unable to pay all or a2 portion of a reason-
able fee should be able to obtain necessary legal ser-

vices,® and lawyers should support and participate in

ethical aclivilies designed to achicve that objective,"

Financial Ability 1o Employ Counsel:
Persons Able to Pay Reasonable Fees

EC 217 The determination of a proper fee requires
consideration of the interests of both client and lawyer.
A lawyer should not charge more than a reasonablo
fee, for excessive cost of Jegal service would deter luy-
men from utilizing the legal system in protection of
their rights, Furthermore, an excessive charge abuses
the professional relationship between lawyer and client.
On the other hand, adequale compensation is necessar;
in arder to enable the lawyer to serve his client ef-
fectively and 10 preserve the integrity and independence
of the profession.*

EC 218 The ination of the ess of
a fee requires consideration of nll ‘relevant circum-
stances,® including those stated in the Disciplinary
Rules, The fecs of a lawyer will vary according to
many factors, including the time required, his experi-
ence, ability, and reputation, the nature of the emplay-
ment, the responsibility involved, and the results ol
tained. fee and ccg reports
of state and local bar_associations provide some guid-
ance on the subject of reasonable fees.* It is a com-
mendable and long-standing tradition of the bar that
special consideration is given in the fixing of any feo
for services rendered a brother lawyer or a member of
his immediate family.

EC 2-19 As soon as feasible after a lawyer has been
employed, it is desirable that he reach a clear agree-
ment with his client as to the basis of the fee charges
to be made. Such a course will not only prevent later
misunderstranding but will also work for good relations
between the lawyer and the client. It is usvally bene-
ficial to reduce to writing the understanding of the
parties regarding the fee, particularly when it is con-

on the ground that legal scrvices in criminal cases do
not produce a res with which to pay the fee.
EC 2-21 A lawyer should not accept compensation or
any thing of value incident to his employment or ser-
vices from one other than his clieat without the knowl-
edge und consent of his client after full disclosure.”
EC 2-22 Without the consent of his clicat, a lawyer
should not associate in a particular watter another law-
ver outside his firm. A fee may properly be divided be-
tween lawyers™ properly associated if the division is in
ﬂ:.vo-:cz to the services performed and the responsi-
ility assumed by each lawyer™ and if the total fee is
reasonable.
EC 223 A lawyer should be zealous in his efforts to
avoid controversics over fees with clients®® and should
atiempt (o Tesolve amicably any ditferences on the sub-
ject.® He should not sue a client for a fee unless neces-
sary 1o prevent fraud or gross imposition by the client.™

Financial Ability to Employ Counsel;

Persons Unable to Pay Reasonuble Fees

EC 2-24 A layman whose financial ubility is not suf-
ficient 1o permit payment of any fec cannot obtain legal
scrvices, other than in cases where a contingent foe is
appropriate, unless the services are provided for him.
Even 1 person of moderatc means may be unable to
pay a reasonable fee which is large because of the com-
plexity, novelty, or difficulty of the problem or similar
factors.*

EC 225 Historically, the need for legal services of
those unable to pay reasonable fees has been met in
part by lawyers who donated their scrvices or accepted
court appointments on behalf of such individuals, The
besic responsibility for providing legal services for
those unable to pay ultimately rests upon the individual
lawyer, and personal involvement in the problems of
the disadvantaged can be one of the mosl rewarding
experiences in the life of a lawyer. Every lawyer, 1e-
gardless of i or, S
workload, should find time to participute in scrving the
disadvantaged. The rendition of free legal services to
those nnable to pay reasonable fees continucs to be an
obligation of each lawyer, but the efforts of individual
lawyers are often not ¢nough 1o mect the nced.® Thus
it_has been necessary for the profession lo institute ad-
onal programs to provide legal services® Accord-
m._m__? legal aid offices,™ lawyer referral scrvices,® and
other related programs have been developed, and others
will be developed, by the profession.® Every lawyer
should support all proper efforts to meet this need for
legal services®

A and of Emp

EC 226 A lawyer is under no obligation o act as
adviser or advocate for every n«ﬂo: who may wish to
become bis client; but in furtherance of the objective

i
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of the bar to make legul services fully available, a taw-
yer should mot lightly decline proftered

ciously i?&:w another.™ Likewise, a lawyer should

The fulfillment of this objective Tequires acceptance
a lawyer of his sharc of tendered employment whi
may be unattractive both to him and the bar generally.®
EC 2-27 History is replete with instances of distin-
guished and sacrificial services by lawyers who have
represented ==1N=_w- clients and causes. Regardless
of his personal feelings, a lawyer should not decline
representation because a client or a cause is unpopular
oF community reaction is adverse.®

EC 2-28 The personal preference of a lawyer 1o
avoid adversary alignment against judges, other law-
yers,* public officials, or influential members of the
community does not justify his rejeciion of tendered
employment.
EC 2-29 When a lawyer is appointed by a court or
L by a bar to undertake
tion of a person unable to obtain counsel, whether for
financial or other reasons, he should not seek to be ex-
cused from undertaking the representation except for
reasons.*  C reasons do not in-
clude such factors as the repugnance of the subject
matter of the proceeding, the identity* or of a
person involved in the cage, the belief of the lawyer
that the de in a criminat ing is guilty,*"
or the belicf of the lawyer regarding the merits of the
civil case.*
EC 2-30 Employment should not be accepted by a
lawyer when he is unable to render competent service®
or when he knows or it is obvious that the person seek-
ing to employ him desires to institute or mainiain an
action merely for the purpose of harassing or mali-

decline if the intensity of his personal
fecling, as distinguished from a community attitude,
may impair his effective representation of a prospective
client. If a lawyer knows a client has previously ob-
tained counsel, he should not accept employment in the
malter unless the other counsel approves™ or with-
draws, or the client terminates the prior employment.™
EC 2-31 Full availability of legal counsel requires
both that no:o‘:m be able to obtain counsel and that
lawyers who i lete the
work involved. Trial counsel for a convicted defendant
should continue to represent his client by advising
whether to take an appeal and, if the appeal is prose-
cuted, by representing him ==o=m_— the appeal unless
new counsel is d or withd: is i

by the appropriate court.

EC 2-32 A decision by a lewyer to withdraw should
be made only on the basis of compelling circum-
stances™, and in a matler pending before a tribunal he
must Siw—v. with the rules of the tribunal regarding
withdrawal. A lawyer should not withdraw without
considering carefully and endeavoring to minimize the
possible adverse effect on the rights of his client and
the possibility of _mqo_.::na to bis client™ as a result of
his withdrawal. Even when he justifiably withdraws, a
lawyer should protect the weifare of his client by siving
due notice of his withd L™ i

of other counsel, delivering to the client all papers and
propetty to which the client is entitled, cooperating with
counsel subsequently i

d 1g to imize the of harm. Further,
he should refund to the client any compensation not
carned during the employment.®

employed, and_otherwise en-

DISCIPLINARY RULES

DR 2101 Publicity In General™

(A} A lawyer shall not prepare, canse (o be prepared,
use, or participate in the use of, any forn: of public
conuuunication that contains professionally seif-
Inudalory statements calculated o atiract lay
clients; as used herein, “public Ine

by name and as a lawyer, and giving his ad-
dresses, telephone numbers, the name of his
law firm, and any isformation permitted un-
der DR 2-105. A professional curd of a law
firm wnay also give the names of members and

cludes, but is not limited to, communication by

means of television, radio, motlon plcture, news-

paper, magazine, or book.

(B) A lawyer shall not publicize himself, his partoer, or
associate as & lawyer through newspaper or maga-
zine radio or i
ments, display in city or teleph
directorles, or oller means of conumercial pub-
licity,™ nor shall he avthorize or permit others to
do so in hig behalf™ except as permitted uader DR
2-103. This does nof W-_A-E-_n limited and digni-
fied identification of = lawyer as a lawyer as well
as by name*:
(1) In political advertiscments when his profes-

sional status Is germane fo the polifical cam-
paign or to a political issue.

(2) In public notices when the name and profession
of o lawyer are required or authorized by law
or sre reasouably pertioent for a purpose other
than the attraction of potential clients.”

() In routine orts and aunouncemenis of a
bona fide business, civic, professional, or po-
litical organization in which he serves as a
director or officer.

(4) In and on legal documents prepared by him,

{5) In and on legal textbooks, freafises, and oiher
legal publications, and In dignified advertise-
ments thereol.

(C) A lawyer shall not compensate or give any thing of
value to representatives of the press, radio, fele-
vision, or other commmunication medlum in anticl-
pation of or in return for professional publicity in

2 news Hem.™®

DR 2-102 Professional Notices, Letterheads, Offices,

and Law Lists.

{A) A lawyer or law firm shall not use professions]
cards, professional announcement cards, office
slgns, letterheads, telephone directory Hstings, law
lists, legul directory listings, or similar

Such cards may be used for iden-
tificution® but muy not be published fn peri-
odicals, magazines, newspapers,* or other
media.t

(2) A brief professional announcement card stating
new or changed associations or addresses,
change of firm name, or simiar matlers per-
taining to the professional office of a lawyer
or law firmi, which may be malled to lawyers,
clients, former clienis, personal friends, and
relatives.” 1t shall not state biographical data
except (o the extent reasonably wecessary fo
Identify the Jawyer or to explain (he change in
his association, but It may state the fuunediate
past posidon of the luwyer.® It may give the
names and dates of predecessor fimus in a con-
tinulng line of succession. It shall not state
the nature of the practice except 2s permitted
vader DR 2-105.%

Q) A sign on or near the door of the office and
in_the building directory identifying {he Iaw
office. The sign shall not state the nature of
w.-.meh..ln_._an- except as permitted under DR

(@) A letterhead of a lawyer Identifylng him by
name and 25 & lawyer, and giving bls addresses,
telephone numbers, the name of his law firm,

and any un-
der DR 2-105. A letterhead of a law firm
may also give the names of members aud us-
sociates,® and names and dates relating to de-
ceased and retired members.”t A lawyer may
be designated “Of Counsel” on a letterhead if
he has a continuing relationship with a lawyer
or law firm, other than as a partner or assock
ate. A lawyer or law firm may be designated
as “General Counsel” or by similar profes.
slonal reference on stationery of a client If he
or the firm devofes a subsiantlal amount of

nofices or devices,® except that the followin,
be used If they are in dignified form: ki
(1) A professlonal card of a lawyer ideutifying him

lime in (be of that
cllent.™ The letterhead of a law firm nay glve
the nunes and dates of predecessor firnns in a
continuing line of succession,




(5) A lsting of the office of & lawyer or law firm
in the alphabetical aud classified sections of
the telephone directory or directories for the
-S-wnhﬂ.nn_ area or areas in which the lawyer
resides or maintains offices or in which a sig-
nificant part of his clientele resides™ and in the
city directory of the city in which his or the
Grm’s office Is Jocated;** but the lsting may
glve only the name of the lawyer or law firm,
the fuct he Is & lawyer, addresses, and fele-
phone numbers.™ The listing shall not be iu
distinctive form™ or type” A law Srm may
have = lsting In the firm name separate from
that of jis members and assoclates.* The lisi-
ing In the classified section shali not be under
& beading or classification other tham “Af-
toraeys” or “Lawyers,”™ except that additl
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jurisdictions;* however, the same firm name may
be used In each jurisdicton,

(E) A lawyer who is engaged both in fhe practice of
Jaw and another profession or business shall not so
indicate on his letterhead, office sign, or profes-
sional card, nor shull he identify himself as a
lawyer in auny publication ln conuection with his
other profession or business.

(F) Nothing contained berein shall prohibit a lawyer
from wslug or the use, in
with his name, an earned degree or tille derived
therefrom Indicating his truining In the law.

DR 2-103 Recommendaton of Professional Employ-

ment,"*

(A) A lawyer shall not recomnend employment, as a
private 1 of himself, his partaer, or

headings or classifications descriptive of the
types of practlce referred to in DR 2-105 ave
permifted.\®
A listing In @ reputable law Ust'* or legal di-
rectory giving brief biographical and other io-
formative data. A law list or directory is not
reputable if its management or contents are
likely 1o be misleading or injurious to the pub-
e or 1o the profession® A law list s con-
.nr.i;_%. established to be reputable if it Is
certified by the American Bar Assoclatlon as
being in compliance with its rules and stan-
dards. The published data may include only
the following: uame, including name of law
firm and names of professional asvoclates; ad-
dresses™ and telephone numbers; one or more
fields of Jaw in which the lawyer or law firm
concentrates;** a statemnent that practice fs
limited to one or more fields of law; a state-
ment that the Jawyer or law firm specializes
in a particular field of law or law practice but
only if authorized under DR 2-105 (A} 4);"™
date and place of birth; date and place of ad-
mission to the bar of state and federal courts;
schools attended, with dates of graduation, de-
grees, and other scholastic distinctions; public
or quasi-public offices; mililary sesvice; posts
of honor; 1 authorships; legal teaching po~
siiouns; meml offices, committee assiygn-
ments, and section memberships In bar assock-
ations; memberships and offices lu legal fra-
ternities and legal socleties; technical and pro-
fesstonnl licenscs; memberships In sclentific,
and and so-

(6)

cleties; foreign language ability; names and ad-
dresses of references,”™ and, with their consent,
names of clents regularly vepresented.’”

(B) A lawyer in private practice shull not practice wn-
der a trade nanic, » hame that is inisleading as to
the identity of the lawyer or lawyers practicing
under such name, or a firm name containing numes
other thain those of one or more of the lawyers in
the firm, except that the name of a professional

or may con-
tain “P.C.” or *P.A." or similar symbols indl-
cating the nature of the organization, and if other-
wise lawful 3 Grm may use as, or continue to in-
clude in, its namic the name or names of one or
more deceased or retired mewbers of the firm or
of a predecessor firm in a continuing line of suc-
cession® A lawyer who assumes a judicial, legis-
lative, or public executive or adminisirative post or
office shall not permit his psne to remain in the
name of 2 law or 1o be used in professional
notices of the fim during any significant period in
which he #¢ not actively and regolarly practicing
law ¢ a _member of the firm,® and during such
period other members of the firm shall not use his
name in the finn name or In professional nofices
of the firm.2*®

(C) A lawyer shall not hold himself out as having a
partnership with ore or more other lawyers unless
they are in fact pariners.™

(D) A partnership shall not be formed or continued
between or among lawyers licensed in different
§ ualess all of the memn-
bers and associates of the firm on its letterhead and
in ofber permissible listtngs make clear the juris-
dictional limitations on those members and asso-
clates of the frm not licensed to practce in all listed

assoclate (o a non-lawyer who has not sought his
advice regarding employment of a lawyer.'

(B) Except as permitted wvader DR 2-103 (C), a lawyer
shall not compensate or give anythiug of value (o
a person or organization o recommend or secure
his cmployment™ by a client, or as a reward for
having made a recommendation resulting in his
employment’” by a client.

(C) A lawyer shall not request a person or organiza-
tion 1o recommend employment, as a private prac-
titioner, of himself, his purtner, or assuciate™
except that he may request referrals from a lawyer
referral service operated, sponsored, or approved
by a bar association representative of the general
bar of the geographical area in which the assod-
ation exists and may pay lts fees Incident thereta.*®

(D) A lawyer shall not knowingly assist a person or or-

that ds hes, or pays for
legal services to promote the usc of his services or
those of his partuers or nssociates. However, he
1y cooperate in a dignified manner with the legal
service activifles of any of the followlng, provided
that his sk is ex-
ercised In bebalf of his client without interference
or control by any organization or other person:
(1) A legal id office or public defender office:
(a) Operated or spousored by a duly aceredited
law school.
() Operated or sponsored by a bona fide non-
rofit community organization.
© Wv!i_o._ or sponsored by a governmental

agency.

(d) Operated, sponsored, or spproved by 2 bar
assoclation representative of the general
bar of the geographical aren in which the
association exists.™®

{2) A military legal assistance office.
(3) A luwyer referral service operaled, sponsored,

or by a bar i

tive of the general bar of the geographical ares

In which the assoclation exists.'*

(4) A bar assoclation representative of the general
bar of the geographical area in which the as-
sociation exlsts.'=

(5) Any other non-profit organization that recom-

ds, furnishes, or pays for legal services to
s members or beneficiaries, but only in those

Inslances and to the extend thut controlling con-
stitutional interpretation at the time of the
rendition of the services requires the allowance
of such legal service actlvities,™ and only if
the unless by
such interpretation, are met:

(@) The primary purposes of such organization
.—_o not include the rendition of legal ser-
vices.

(b) The recommending, furnishing, or paying
for legal scrvices to its members is incl-
dental and reasonably velafed {o the pri-
mary purposes of such organization.

(¢) Such orgamization does not derive a finan-
cinl benefit from the rendition of Jegal
services by the lawyer.

(d) The member or beueficiary for whomn the
legal services are rendered, and not such
organization, Is recognized as (he client of
the lawyer in that mater,

(E) A lawyer shall not accept cuiployment when he
keows or it is obvious that the person who seeks

bis services does so as a result of conduct pro-
hibited under this Disciplinary Rule,
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skill requisite to perform the legal service
roperiy.

) likelihood, if apparent io the client, {hat

DR 2104 Suggestion of Need of Legal Services. ™

{A) A lawyer who has glven unsolicited advice to a
layman that he should obtain counsel or take legal
action shall not accept employment resulting from
that advice,* except (hat:

(1) A lawyer may accept employment by a close
friend, yelative, former clieni Gf the advice is
germane to the former employment), or one
i_ﬂa.m..-l.._-n lawyer reasonably belleves to be a
clieni

are couducted or sponsored by uny of the
offices or organlzations eoumerated in DR
2-103(D)(1) through (5), to the extent and un-
der the condltions prescribed therelu,

() A lawyer who Is furnished or paid by any of
the offices or organizations enumerated in DR
2-103(D)(1), (2), or (5) may represent a mem-
ber or vnnnnnr-ﬂ- thereof, (o the extent and
under the conditions prescribed thereln,

(4) Without affecting bis right to accept employ-
ment, a lawyer may speak .H..v_mn_« or write for
publication on legal topics'® so loug as he does
not his own i
or reputation and does not understand to give
individual advice.

(5) It success in asserting rights or defenses of his
clieat in Utlgation in the nature of  clnss action
ds dependent upon the joinder of ofhers, a
Iawyer may accep(, but shall not seek, employ-
meat from these contacted for the purpose of
obtaining their joinder,’®

DR 2-105 Limitation of Practice.)®
(A) A lawyer shall not hald himself out publicly ss 2
speciaiis®* or as lin

United States Patent Office may use the desig-
nation Patent Attorney, Patent Lawyer, Teade
mark Attorney, or Trademark Lawyer, or any
combination of those terms, on his letterhead
aud office sign, and a lawyer actively engaged
in the admiralty practice may use the desig-
nation Admiralty or Admivalty Lawyer on his
letterbiead and office sign.**

(2) A luwyer may permit his name to be listed in
lawyer referral service offices according to the
Belds of law In whick he will accept referrals.

(3 A lawyer available {o act as a consultant fo or
as an associrte of other lawyers in a pariicular
brauch of law or legal service may di

il Brectude sther ony

will preclude other emplo; t by the I .

() The fec customarily charged in the locality for

similar legal secvices.

(4) The amount involved and the results obiained.

(5) The time limitations imposed by the clieut or

® ‘-mﬁ the ..“._.-n_.:—n.-_s."nnh_. the

e nature and lengih of vofessional
Tatlonship with the client. P v
[¢) ,.-.—-n nx-vn-_—n—nn. -d!:-ﬂ:n-l. and ability of the
wyer or lawyers perfonuing the e

(8) Whether the fee Is fixed or eﬂﬂcunﬂﬂ-«...l’

©) >—. lawyer EE.“_ not n=-h..."..—= am_arcangement for,
charge, or collect & contingent fee fi nt-

g a defendant in » criuinal case, T

DR 2-107 Division of Fees Amohg Lawyers.

A) A lawyer shall not divide a fee for legal services
with another lawyer who Is not a parteer in or
associate of his law Grm or law office, vnless:

(1) The client cousents to employent of the other
lawyer after a full disclosure that a division of
fees will be made.

(2) The division is made In proportion to the ser
<_nn_” —w»-ne:—.ﬁ_ aud respousibility assumed by
eacl

() The tota} fee of the lawyers does not clearly
exceed reasonable compensation for all legal
services they rendered the client!®

(B) This Disciplinary Rule does not prohibit payment
10 a former partuer or associate pursuant (o 2 sepa-
ration or retirement agreement,

DR 2-108 Agreements Restricting the Practice of &

Lawyer.
(A) A lawyer shall not be a party (o or particl

or ith - .h .

A with another

Lawyer that restricis the right of a lawyer 10 prac-
tice law after the termination of a relatlonship
crested by the agreenient, excepl as & condition to
Ppayment of retirement benefits. '@

(B) In nectio i—-"_-.-—-n of a )
or sult, a lawyer shall not enfer into an agrcewnent
that restricts his vight to practice Iaw, but he may
enler into an agreement not to accept any other
representation arising out of a transaction or eveut
embraced in the subject matter of the controversy
or suit thus settled.

DR 2-109 Accepiance of Employment.

(A) A lawyer shall not accept employment on behalt of
& person if he knows or it bs obvious that such per-
son wishes to:

(1) Bring a legal action, conduct a defense, or as-
sert @ itlon tigation, or otherwise have
m—ﬂi .uprn.. for , merely for the purpose of

or

..-e._.oq_.-i!n.u-:a-.:-:mr.-._un-_rian_u-
digulfied of such il .
but the announcement shall not contain 3 rep-

of special or experi-
ence™  The announcement shall not be dis-
tributed fo lawyers more frequently than once
lu a calendar year, but it may be published
perlodically In legal journals.

{4) A lawyer who Is certified as a specialist In 2
particular field of law or law practice by the
authority baviog jurisdiction under state law
over the subject of specializadon by lawyers
may hold himself out as such specialist but only
In accordance with the rules prescribed by that
authority.'»

DR 2106 Fees for Legal Services.™

(A) A lawyer shall nof euter into an agreement for,
narhuqmo. or collect an flegal or clearly excessive
ee.

(B) A fee Is clearly excessive when, after 3 review of
the facts, a lawyer of ordinary prudence would be
left with a definite and Grm conviction that the
fec is In excess of & reasonable fee. Factors to be

al as guldes In the

nfuring sny person.s

2) Present a clalm or defense In litigation (hat s
not warranted under existing law, unless it can
be supported by good faith argument for an
_au-aia-.. modification, or reversal of existing
aw.

DR 2-11¢ Withdrawal from Employent.!«
(A) In general.

I for from
is required by the rules of a tribunal, a lawyer
shall not withdraw from employment in a pro-
ceeding before thaut tribunal without its per-
misslon,

(2) In any event, a lawyey shall not withdraw from
employment until be has taken reasonable sieps
to avold foreseeable prejudice to the rights of
his clicat, including giving due notice to his
client, allowing tlme for employment of other
counsel, delivering o the client all papers and
property (o which the client I entitled, and
complying with applicable laws and rules.

() A lawyer who withdraws from employment
shall refund promptly any part of a fee paid
In advance that has oot been earned.

ness of 3 fee include the following:
(1) The time and labor required, the novelty and
dificulty of the questious fuvolved, and the

B)
A lawyer representing a chent before a tribunal,
with Hs permlssion If required by its rules, shall

withdraw from employment, and a lawyer repre-
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senting a cllent in other matters shall withdraw

from employment, if:

1) He _-»-5«5 or {t is obvious that his client Is
bringing the legal action, conducting the de-
fense, or asserting a position In the litigation,
or is ollierwlse having steps tuken for him,
merely for —_“n purpose of harassing or ma-
liciously lnjuring uny person.

(2) He knows _an :nr. obvious fhat his continued
employment will reswli in violaticn of a Dis-
ciplinary Rule.:s

(3) 1lis mental or physical condition rendess it un-
reasonably difficult for him to carry vut the em-
ployment effectively.

(4) He Is discharged by his client.

(C) Penmissive withdrawal.
If DR 2110 (B) is not applicable, a lawyer may

Dot request permission o withdraw o matiers

cadiug before & (ribunal, aud may ot withdraw

I otber matters, unless such request or such with-

._35-—" s _“Hnn:uon

1) His client:

® (a) Insists upon presenting a claim or defense
that is not warranted under existing law
nnd camnot be supported by goud fulth

for nn
or reversal of exisfing law.¥?
(b) Personully secks to pursue an illegal course

of conduct.

c) Inslsts that the lawyer pursue a course of

© conduct that is lilegal or that ks prohibited
under the Disclplinary Rules.

(d) By other conduct renders it unreasonably
difficult for the lawyer fo carry oul his em-
ployment effectively.

(¢) Insists, In a matier not pending before a
tribunal, that the lawyer engage in conduct
that 1s contrary fo the judgment and ndvice
of the lawyer but not prohiblted under the
Disciplinary Rules.

® Dell an or

wr:ns__.i to the lawyer a3 (0 expenses or

ces.

(2) His continued employment Is likely to result
in a violation of a Disciplinary Rul

(3) His inability to work with co-counsel indlcates
that the best Iuterests of the client likely will be
served by withdrawal.

(4) His mental or physical condition renders it
difficult for him to casry out the employment
efectiyely. i

(5) His client knowingly and freely assents to ter-
minatlon of his n.-é—%«m:—n-.—.-» ; ceding
He believes in good faith, in a proc

® pending before a tribunal, that the tribunal will
find the existence of other good cause for witl-
drawal.

NOTES

! a system of law; they
1. “Men have need for more than . N:hﬂ:oi.u,nv:nh—_..n—
tncy bave need for lawyen Cheatham, The Law-
““muﬁtiﬂ%n:ﬂ Surroundings, 25 RoCXY Mr, L. Rav. 405
A_Wm

in concrete cases. Bul the ordinary man is incapable.
“—o- cannot know the principlcs of law or the rules guiding
the machinery of law adminisiration; be docs not know
how ta formulate his desires with precision and to put
ther im0 writing; he is ineffective In the presentation of
his claims.” Id. N
(his nced [to provide legal services) was secognized
by .. . Mr. ——\o—«iuvﬂ.a Powell 1., President, American
Bar Association, _*Eﬁ. who said: ‘Looking at on.:_n-ﬂ
porary America realistically, we must admit that despite |
our effons to date (and these have mot been insignificant),

aw s 0ot sclf-applying: men must epply and utilize

w. This usually resulls because thels poverty of
ek imarande. has proyeaied them. from cotaiing. legal
counsel.' " Address by E. Clinton Bumberger, Asspciation
of American Law Schools 1965 Annual Meeting, Dec. 28,
1965, in PROCERDINGS, PART 11, 1965, 61, 63-64 (1965).

‘A wide gap separates thie need for Jegal services and
its satisfaclion, as numerous siudies reveal Looked at fram
the sidc of the layman, one reason for the gap is poverly
and the consequent inubilky (o pay legal feea” Another set
of reavons is gnorance of the need for and the value of

charging by lawyers, a fear stimulated by the occasional
oo ot i leathumn, Availability of Legal
Services: The Responsibllity of the Individual Lawyer and
of the Organized Bar, 12 U.C.LA. L. Rav. 438 (1965).

4. “It is not only the right but the duty of the profession
a8 a whole to utilize such methods as may be devcloped to
bring the services of its members to those who necd them,
50 long as this_can be done ethically, and with digaity.
AB4 inion 320 (1968).

“[Tlhére is a responsibility on. the bar (o make legal sct-
vices available to those Who need them. The maxim, *privi-
lege brings responsibilities,’ can be expanded 1o read, cx-
dlusive privilcge 10 render public scrvice bringa responsibilily
10 assure that the service is available to those in meed of it
Cheatham, Availability of Legal Services: The Responst-
itity of the Individual Lawyer and of the Organized Bar,
12 U.C.LA. L. Rv. 438,443 (1965). "

“The obligation to provide legal scrices for those actually
caught up in litigation carrics with it the obligation 1o
make preventive legal advice accessible (o all. 1t is among
those umaccusiomed 1o business affairs and fearful of the
ways of the law that such advico is often most needed. If
it is not received In time, the most valiant and skitiful
Tepresentation in court may come 1oo Jate. Professional
Responsibilisy: Report of the loint Conference, 44 AB.AJ.

,, 1216 (1958). i
S wver & period of years fnatiiuional advertising of
rograms for the benefit of the public have been approved
By ihis und other Ethica Cominiuees as well as by the

rts, . .. .
%Mo inp same eflect ure opinions of this Commies:
Opinton 179 dealing with radio programs prescniing 8 situ-
ation In which legal advice Is suggested in conncction with

Ini 11); Opinfons 205 and 227 permitiing insti-
Sl B etising »v—wi«nn referral plans; Opinion 191
ng by lawyer members of a noo-bar
plun violated Canon 27. The llinois
Ethics Commitice, in its Opinion 201, sustained bar assocl-
ation iostitutional advertising of & check-up plan . . . . "

“This Committee has passed squarcly on the question of
the propriety of institutional advertising in connection with
a legal check-up plan. Informal Decision C-171 quotes
with cxpress approval the Michigan Ethics Commitiee as
follows:

As a public service, the bor has in the past addressod
the public as to the importance of making wills, consulting
counsel in connection with rcal estale (ransactions, eic.
In the same way, the bar, as such, may recommend this
program, provided always that it does it In such a way
that there is not suggestion of solicitation on behalf of
any m=.=<~_nauw_ _\wcmwmm.mw

ABA Opinion 30 .
6. “We recagnize a distinction between teaching the lay

ublic the mportance of sccuring legal scrvices preventivo
o chacacter and the of

r teads 10 promote
estimation of the

Opinion 119 (1938).

. “IA bar association] may cngage In a dignified institu-
tional educational campaign ‘S0 long as 1t does not involve
the identification of & particular lawycr with the check-up
program. Such educational material may point out the
value of the annual checkup snd may be priaed In pewe:

apers, P an

v.vﬂunn:- of films, radio, television or other medis. The
printed materials may be distributed in a dignified wa
through the offices of persons having closc dealings witl
lawyers as, for example, banks, real cstate agents, jnsur-
ance agents and others, They may be available in lawyers
offices. The bar assoclation may preparc and distribute 1o
lawyers materials h“--M._ ?.:wﬂq nAo—-wNmuvn in the annual legal
check-up.” ABA Opinion .

g lawyer may with propricty write articles for publl:
cations_in irﬂn.w_ he gives H—?—.—-K:a: upon the law . ..\
ABA Canon 40.

“The newslelters, by means of which respondents are
sllcged t0 have advertised their wares, were sent to the
officers of unlon chents represented by their firm. . . .
They contain_no refcrence t0 uny cases handled -u« the re-
spondents. Their contents are confined 10 rulings of boards,
commissions_and courts on problems of inlerest to labor
union, logeiher with proposed and completed legisiation
Important to the Brotheshood, and other items which might
affect unions and their members. The respondents E-M
Opinion 213 of the Commitice on Professional Ethics an:
Grievances as permitting such practice. After studying this
opinion, we agree thal Sending of newsletters of _mwn abave
type to regular cllents docs not ofiend Canon 27.” Tn 1o
Ratner, 194 Kan. 362, 371, 399 P.2d 865, §72-73 (1965).

Cj. ABA Opinion 92 (1933},
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9. Cf. ABA Opinions 307 (1962) and 179 (1938),
“There d no ethical or other valid reason why an at-
fomey may mol write articles on legal subjects for maga-
zincs snd newspapers. The fact that the publication is &
trade journal or magazie, makes no difference a3 10 the
ethical guestion involved. On ihe ather hand, it would be
uscthical and contrary (o the precepts of thé Canons for
the attoraey 10 allow his name 10 be carred In the magazine
or other publication ., . as a_free legal adviser for the
subscribers Lo the publication. Such would be contrary to

1. This question can assume constitutionsl dimensions:
“We meet st the outsct the that ici is

doea this, it is ‘reprehensible. This seems to be the test
by which ‘seif-laudation’ is measuicd.” Statc v. Nichols,
151 So. 2d 257, 259 (Fla. 1963).

22. “Were it not for the prohibitions of . . . {Canon 27}
Iawyers could, and no doubt would be forced o, cngage
competitively In advertising of all kinds in which each would
seek to explain 10 the public why he conld serve better and

compiish_more than his brothers at the Bar.

which had the better, mare aifractive advertising program
ol y.

“This would certainly maim, if not destroy,
and professionul status of the Bar of this Sta 2
Nichals, 151 So. 2d 257, 268 (Fla. 1963) (O'Connetl, J,

wholly outside the area of freedoms protegted by the First
Amendment, To ihis contention there are two answers.

stract discussion s not the only speciea of communication
which the Constitution protects; the First Amendment aiso
protecis vigorous advocacy, cenainly of lawful cuds, against
governmental intrusion. . - .

id may be Virginla's intecest In resulating
the (raditionally m__nan_ praciice of barratry, mainlenance
and champerty, that interest does not justify ths prohibition
of the NAACP activities disclosed by this record. ” Malicious
intent was of the cssence of the common-law offenses of
fomenting or stirring up ltigation. And whalever may be
or may have been Lrue of suits agalnst governments in other

NAACP v, Button, 371 U.S 415, 429, 43940, 9 L. Ed. 3d
405, 415-16, 422, 83 S. Cr. 328, 336, 341 :ng.

12. See ABA Canon 27.

13, “The Canons of Professional Ethics of the American
Bar Association and the decisions of the courts quitc gen-

ind. It is disreputable
for an attorncy 16 breed litigation by sceking out those who
or other grounds of action
or to employ agents or
unners, or to reward those who bring or influence the
bringing of business lo his office. . , . [orcover, it tends
quite easily to the institution of baseless litigation and the
manufacture of perjured testimony, From early times, this
danger has been recognized in the taw by the condemnation
of the crime of common barzatry, or the stitzing up of suits
OrF quarrels between individuals at Yaw or otherwise.” In re
Ades, 6 F.Supp. 467, 474-75 (D. Mary. 1934).
14. “Rule 2.

%
:~>_ member of the State Bar shall not solicit profes-
sional employment by
“(1) Volunteering conusel or advice except where ties
of blood relationship or trast make it a ropriate.’  Cal.
BUIBINESS AND PROFESSIONS Cobg §6076 A&Mm- 1962).
iS. “Rule 18 . . . A member of the State Bar shall not

medium of any kind in respect to thelr specific Jegal prob-
tems, whether or not such attorney n—.-.ﬂnﬂn compensated
for his services.” CaL. BUSINESS AND PROFESSIONS CODK
§6076 (West 1962),

J6. “In any case where 2 member might well apply the
advice glven in the opinlon to his individual witairs, the
lawyer rendering the opinion [concerning problems common
to members of an association and distributed to the members

basis for handling his individual alfairs, but that in every
case he should consult bis counsel, In the publication of
the opinion the association should make a similar state-
ment.”  ABA Opinion 273 (1946).

17, “A group of recent interrelated changes bears direcily
on the availability of Jegal services, . . . [Onel change is the
constantly accelerating urbanization of the countsy and the
decline of personal and neighborhood knowledge of whom
to retaln a3 a professional man.” Cheatham, Avatlability
©f Legal Services: The Responsibility of the Individual
Lawyer and of the Organized Bar, 12 U.C.L.A. L. REv. 418,
440 (1965),

18. Cf. Cheatham, A4 Lawyer When Needed: Legal Ser-
N“nwumnuv?\ the Middle Classes, 63 CoLum. L. Rev. 973, 974

19. See ABA Canon 27.

20. See ABA CaNON 28.

21, “ 'Self-laudation’ is a very flexible concept; Canon 27
does not define It, 50 what course of conduct would be said
to constilute it under a given siale of facts would no doubt
yary sz the opinlons of men vary. As a famous Boglish
judge said, it would vary as the length of the chancellor's
foot, It must be in words and tone that will ‘ofiend the
traditlons and lower the tone of our profession.’ When it

in parl and dissentiog in part),

CJ. ABA CanoN 8.

‘The prohibition of advertising by lawyers deserves

some examination. Al ou%-on (haat advertising by an indi-

viduat lawyer, if permi , will detract from the dignity of
the profcssion, but the matter goes deeper than this, Per-
haps the most and it
reasons we have found are stated by one commentator as
follows:
“‘t. That advertisements, unless kept within narsow
limits, like any other form of solicitation, tend to stir
up litigation, and puch tendency is against the public
interest.

2. That if there were no restrictions on advertisements,

the least capable and least honorable lawyers would
be apt to publish the most extravagant and afiuring
material about themeclves, and that the harm whicl
would resull would, in large measure, fall on the

.__m._nc::. and on those least able to afford it,
at the temptation would be strong to hold out as

s for of success
or of satisfaction io the client, which assurances
could not be realized, and hat the giving of such
assurances would materlatly increasc the temptation
:_..un_.wﬁ ill means to secure the end desired by the
client.

“'In other words, the reasons for the rule, and for the
conclusion that It Js desirable to prohibit advertising
entirely, or to fimil it within such narrow bounds

L of abuse, arc based an the possibility

ity that this means of publicity, if per-

abused.’ Harrison Hewitt in a comment
at 15 AB.AJ. 116 (1929) reproduced In CHEATIAM,
Caskis AND MATERIALS ON THE LzGAL PROFESSION d
Ed., 1955), p. 525,
“Of course, competition is at the root of the abuscs In
advertising. If the individual lawyer were permitted to com-
h advertising, we
have no doubt that Mr. Hewitt's three _E_w:.r quoted above,
would accurately forecast the result.” Jacksouville Bar

Ass'n v. Wilson, 102 So. 2d 292, 294-95 (Fla. 1958).

25. See ABA Cavon 27,

26. Cf. ABA Opinions 309 (1963) and 284 (1951).
2). Cf. ABA Opinions 313 (1964) and 284 (1951},
28. See ABA CaNON 27,

29. Cf. ABA Opinion 303 (1961).

wn_.. WMn ABA CaNon 33,

“we,

partners have by their joint and several efforts over a period
of years contributed 10 the good will attached to the firm
name., In the case of a firm having widespread connections,
this good will is disturbed by a change in firm name every
time 3 name partner dies, and that rcflects a loss in some
to the building up of which the
survlving partners have contributed their time, skill and
labor through a period of years. To avoid this lass the
firm name is continued, and to meet the requirements of the
Canon the individuals' constituting the firm from time to
time are listed.” ABA Opinion 267 (1945).

““Accepted local custom in New York recognizes that the
mame of a law fim does not necessarily identify the indi-
vidual members of the firm, and hence the continued use of
a firm name after the death of onc or more partiers is nol
a deception and is permissible. . . . The continved use of a
deceased ﬂn-;nn.- name in the firm title is not affected by

at anothee pariner withdraws from the fism and

Professional Eihics, New York State Bar Ass'n, 39

Cf. ABA Optuion 258 (1943).

32, Cf. ABA CanoN 33 and ABA Opinion 315 (1965).

33. Cf. ABA Opinions 283 (1950) and 81 (1932).

34. See ABA Opinion 316 (1967).

35. “The word ‘associates’ has u varioty of meanin
Principally thiough custom the word when used on the
letterheads of law firms has come to be regarded as de-
scribing thosc who are employees of the firm. Becausc the
word has acquired this special significance in conncction with
the practice of the law the usc of the word to describe
tawyer relati other than empl loyes is likely
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to be miskeading.” In 1o Sussman and Tanner, 241 Ore.
246, 248, 405 P2d 355, 356 (1965).

According 0 ABA Opinion 310" (1963), usc of the term
“associales” would be misleading in 1wo situations: (1)
where two lawyers are partners and they share both re-
sponsibility and liability for the partnership; and (2} where
two lawyers practice separately, shering no responsibility or
tiability, and only share a suite of offices and some Costs.
For & loi ime, many lawyers have, of nccessity,
limited their practice 10 certain branches of law. The in-
creasing complexity of the law and the demand of the public
for more expertness on the part of the lawyer has, in the

trade. . ., . Suits to collect fees should be avolded. Only
where the circumstances imperatively require, should resort
be had to a suit 10 compel payment, And where a lawyer
docs resort to a suit to enforce payment of fees which in-
volves a disclosure, he should carefully avold any disclosure
not clearly necessary to obtaining or defending his righw.”
ABA Opinion 250 (1943).

But cf. ABA Opinion 320 (1968).

38, $ a society increases in size, sophistication and tech-
nology, the body of laws which is required to coatrol that
socicty also increases in size, scope and complexity. With
this growth, the law directly’ aflects more mnd more facets

pait fow y in the last fen’y g)
he
7

-wc:—-—vﬁnm-—.«l-mosnu:-:an—d-—..n-ﬁ._n.: d&nﬁel QN
Special Commitiee on Specialization and Specialized
Services, 19 AB.A. Rer, 582, 584 (1954).
37. “In vai «muw. degrees specialization has become the
roughout the legal profession. . . . Ameri-

egal

public the fact that they cngage in the practice of a specialty.
" Tucker, The Large Law Firm: Considerations Con-
the Canons of Professional

cerning the Modernization o,
, 34849 (1965).

Ethics, 1965 Wis. L. Rev.
38. See ABA Canow 27,
39, See ABA CANON 12,
40, Cf. ABA Canow 12,
41 “If there is any fundumental proposition of govern-

ment on which all would agree, It is thal one of the highest
als of society must be 10 achieve and maintain equality
cfore the law. Yet this kical remalns an empty form of

wordy unless the legal profession is ready to provide ade-
uate tepresentation for those unable to pay the usual foea.”

Projessional Representation: Repors of the Joini Conference,

44 AB.AJ. 1139, 1216 (1958).

42, See ABA Canon 12.

43, Cf. ABA CaNoN 12,

44. “When members of the Bar aro induced to render
legal services for asa
the quality of the service rendered may be lowered, the wei-
fare of the profession Injured and the administration of
justice made less efficient.” ABA Opinion 302 (1961).

Cf. ABA Opinion 307 (1962).

45 See ABA CANON 12.

46, 1d. !

“(Ulndes . .. [Canon 121, this Committce hias consistently
held that minimum fee schedules can only be suggested or
recommended and canoot be made obligatory . . . " ABA
Opinion 302 (1961).

“[A] compulsory minimum fec schedule i3 comtrary to
Canon 12 and tepeated of this

of ‘behavior, creating an expanding need for jegal
services on the part of the individual members of the society.
. . . As legal guidance in social and commercial behavior
increasingly becomes necessary, there will come a concur-
rent demand from the layman that such guidance be made
available 10 him. This demand will pot come from those

who can_neither afford o pay proportionately large focs
nor qualify for ulira-low-cost acrvices. The lcgal profession
must recognize this inevitable demand and consider methods
whereby it can be satisfied, 1f the vrofession fails to pro~
vide such mcthods, the lalty will” Comment, Providing
Legal Services for the Middle Class In Civil Matsers: The
FProblen, the Duty and a Solution, 26 U. Pirr. L. Rey. 811,
811-12 (1965),

“The issue s not whether we shall do something or do
nothing. The demand for ordinary everyday legal justice is
80 great and the moral nsture of the demand is so strony
that the issue has become whether we devise, maintain, and
support suitable agencies able 10 satisfy the demand or, by
our own default, force the government (0 lake over the job,
supplant us, and uitimately dominate ws.” Smith, Legal
Service Offices for Persons of Moderate Means, 1949 Wis,
L. Rev, 416, 418 (1949). .

56. “Lawyers have pecullar responsibilitics for the just
edministzation of the law, and these responsibilities include
providing advice and representation for needy persons. To
a degree not always appreciated by the public a1 large, the
bar has performed thesc obligations with zeal and devotion.
The Commitiee Is persuaded, however, that a system of
justice_ that sticmpts, in mid-iwentieth cenlury Asmerica, 10
mcet the needs of the financially incapacitated accused
through primary or exclusive reliance on the uncompensated
services of counsel will prove unsuccessful and Inadequate.
... A system of adcquate representation, therefore, should
be structured and financed in a manner seflecting its public

ABA Opinion 190 (1939).

Cf. ABA Opinions 171 (1937) and 28 (1930).

47. See ABA CANON 13; se¢ also MACKINNON, CONTIN-
GenT FEES Fon LEGAL SERVICES (1964) (A report of the

the latter. “There Is to be no barter of the privilege of
prosecuting a cause for gain in exchange for the promise of
the atiorney to prosecute at his own_expense.’ (Cardozo,
C. L in :h:n—ncﬂw Gilman, 251 N.Y. 265, 270-271.)" ABA
Opinion 246 .

Ju. See ﬁc-m-aouuf Providing Legal Services for the Middle
Class in Clvil Maiters: The Problem, the Duty and a Solu-
tion, 26 U. PiiT. L. Rev. 8i1, 829 (1965).

49, Sec’' ABA CAnoN 38, - .

“Ot course, as . . . [Informal Opinion §79] points out,
there must be fult disclosure of the arrangement f[that an
entity vther than the client pays the attomey’s fee] by the
attorney to the client . . . . ABA Opinion 320 (1968).

50. “Only lawyers may sharc in . . . a division of fees, but
. . . it is not noccssary that both lawyers be admitted to
practice in the same stale, so long as the division was based
on the division of services or responsibility.” A4Bd Opinfon
316 (1967).

51, See ABA CaNON 34.

“We adhere to our previous nilings that where a lawyer
mercly brings about the employment of another lawyer
bus renders no service and assumes no responstbility in the
maiter, a_division of the lauter's fee is improper. (Opinions
18 and 153).

“It is assumed that the bar, genesally, understands what
acts or conduct of a lawyer may comstitute ‘services’ to a
client within the intendment of Canon 12. Such acts or
conduct invariably, if not always, involve ‘responsibility’ on
the part of the lawyer, whether the word ‘responsibility’ be
construed to denote thc possible resultant legal or moral
liability on the past of the lawyer to the client or to others,
or the onus of deciding what should or should not be done
in behalf of the client. The word ‘scrvices’ in Canon 12
i sense and may apply to the
selection and retainer of associate counsel as well as to other
M.—U”u-A%vn conduct in the client’s behalf.” ABA Opinion 204

52. See ABA CaNON 14.

53. Cf. ABA Opinion 320 {(1968).

$4. See ABA Canon 14,

“Ours is a learned profession, ot a mere moncy-getting

... We believe that fees for private appointed
counsel should be set by the court within maximum timits
estabiished by the statute,” REPORT OF THE ATT'Y GEN'S
CoMM. ON POVERTY AND THE ADMINISTRATION OF CRIMINAL
Jus1ice 41-43 (1963).

57. “At present thls representation [of those unable to
pay usual PL is being supplled in some measure through
the of indlvi lawyers, through
legal aid societics, and—increasingly—iheough the orgaolzed
o%e:- of the Bar, 1f thosc who stand jo nced of this service
know of ils availability and their need is in fact adequately
met, the precise mechanism by which this service is pro-
vided becomes of secondary importance. 1t 18 of great im-

sional Responsibility: Repors of the Joint Conference, 44
AB.AJ. 1159, 1216 (1958).

$8. “Free legal clinics carried on by the organized bar are
not ethically objectionable. On the contrary, they scrve a
very worthwhile purpose and should be encouraged.” A84
Opinion 191 (1939), eeall g

59, “We are of the opinion that the [lawyer referral] plan

pes i —ﬁn inhibition of the
Canon. No solcitation for & particular lawyer is involved,
‘The dominanl purpose of the plan is nehnniﬂn as an ob-
ligation of the i scrvices to per-
sons in low-income groups at fees within Lheir ability to pay.
The plan is to be supcrvised and directed by the local Bar
Association. Therc is 10 be no advertiscment of the names
of the lawyers constituting the panel, The general method
and purpose of the plaa only ia 10 be advertised. Persony
secking the lcgal services wilt be direcied to members of
the panel by the Bar Association. Aside from the B:.._W of
the panel with the Bar Association, there is to be no adver-
tisement of the names of the lawycrs constituting the pancl.
I these limitations arc observed, we think there s no solici-
tation of business by or for particular lawyers and no
iﬂ.w%vo.- of the inhibition of Canon 27.” ABA Opinion 205
(1940).

60. “Whereas the Amcrican Bar Assoclation believes that
it is a fundamental duty of the bar to sce to it that all per-
sons requiring legal advice be able to attaln it, irrespective of
their economic status . . . .

“Resolved, that the Association approves and sponsors
the setting up by statc and local bar associations of lawyer
referral plans and Jow-cost legal service methods for the
purpose of dealing with cases of persons who might aot
otherwise have the benefit of legal advice . . . .»* Proceed-
ings of the House of Delegates of the American Bar Associ-
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ation, Oct. 30, 1946, 71 A.B.A. Rer. 103, 109-10 (1946).
61. “The defense of Indigont citizens, without compensa-
tion, is curricd on throughoul the country by lawyers repre-
seoting legal ald societies, ot only with the approval, but
with the commendation of those acquainted with the work.
Not infrequeatly services are rendered out of sympathy of
tor other philanthropic teasons, by individual lawyers who
do not represent legal aid societies. There Js nothing what.
ever in the Canons 10 prevent a lawyer from .XH_M,:.::
fuch #u act, "nor should there be." 4BA" Opinion 14§
62. But cf. ABA Canon 31
63, “One of the highest services the lawyer can render to
socicty is 10 appear in court on behalf of clients whoss
casses are in distavor with the” general public.” Proes.
sional Responsibility: Report of the Joint Confere
ABAJ 1159, 1216 (1938)” ference, 44
e author’ proposes the following proposition 1o be In-
cluded in “A Proper Oath for Advocates™: “1 recognize that
it is somciimes diflicult for clienta with unpopuldr causes
1o oblain proper legal representation. 1 will
can io assure ihat the client with the unpopular cause is
properly represented, and that the lawyer representing such
a client seceives credit from and_support of the bar for
g such o matter.” Thode, The Ethical Standard jor
the Advocase, 39 Texas L. Rev. 575, 592 (1961),
. . . . It is the duty of an attorney:

Vittually the same language is found in the O s

=t Os, Rev. Stats. Ch. 8 59.460(8). repon satics
ec Rostow, The La L

s iRCGiany The Lawyer and His Cltent, 48 AB.AJ. 25
m&. See ABA CaNoNs 7 and 29,
‘We sre of the opinion that it f2 not professionally im-

contrary, it Is highly proper (hat he do so. Unfortnnatel

there appears to be 3 widespicad fecling among laymen \ad
I ult, If not impossible, (o obtain justice whea they
ave clainis against members of the Bar because other law.

W53 ABA Canow 4 uses a slightly different test, saying,
A lawyer assigned as counsel for au_indigent prisoner ought
1ot (o ask 10 be excused for any trivial reason ., . . ."»
66. Cf. ABA CaNoN 7.
61. See ABA CaNoON §.

5. Dr. Johuson's reply to Boswell upon being asked
what he thought of “supporting & cause which you ¥
to be bad™ was: “Sir, you do not know it 1o be good or bad
it the Judge detoraiines it ¥ have 3ald ihat you are to
state facts faitly; 30 that your thinking, or what you cail
knowing, @ cause 10 be bad, must be {rom reasoning, must

does not convince yourself, may convince the Judge to wh

you wrge i and i It does convinee him, why then, Sir,
wrong, ar s right.” 2 B

Jomison 5% Gl 1887, oswei, T Lire or

69. “The lawyer deciding whether 1o undertske
must be able to judge objectively whether he I8 capable o€
handling 1t and whether he can assume its burdens without
prejudice to ﬂa:oc. i N ; Re-

: Report of the Joint
frowitiliy: Report of ihe Jolni Conference, 44 AB.AJ.

0. “The lawyer must decline to conduct a civil

fo make ‘s defense. when continced (hat i 1o intended
© harass or to injure th i
a2, 12 e W PPt party 0 10 ork

7L See ABA Canon 7.

7. Id.

“From the facts stated we ussume that the client has
discharged the first uttorney and given notice of the dis.
charge. “Such belng the case, the accond ‘atiorncy may

rly accept employment, aj 7; Opini

457 ABA Opiion 269 (1541) " pinions 10, 130,

73. Sce ABA CANoN 44.

“I will carefully consider, before taking a case, whether
it _sppears that I can fully represeat the client within the
framework of law. 1f the decision is in the affirmative, then

75. ABA CANON 44 enumerates instances in which *, . .

the lawyer may be warranted jn withdrawing on due notic

to the client, allowing him lime (o employ anather lawyer.
76. See ABA Canon 44,

(1333 CF- ABA Canon 27; see generally ABA Opinion 293

8. Cl. ABA Opinions 133 (1935), 11
(1934),73°(1932), 59 (153b), T

9. “Thexe can be no Justificution for the participation and
acquiescence by an attoriey in the development and pub-
lication ‘of an article which, on its face, plainly amounis to
Tichis and capaiien s el nrehiation of his uchizve

attet of Cor

.amyﬁu. 240 N.Y.S.2d 126, 138 R 18 Aep. Div. 24
‘“An announcemient of the fact thal the lawyer

signed and tbe name of the peron io succecd Tiem, or-take
over his work, would not be objectionable, cithér as an
official communicalion to those emploged by or connected
with the agency or ity [that had
employed him}, or as & newa feleaso,

But (0 include therein a statement of the lawyer's ox-
perience ln and scquaintance with the various departments
and agences of the government, and a laudation of his
legal abillty, either generally or n B branch of the
law, s not only bad faste but ethically Lnproper.

It cau have but one primary pusposc or object: to aid
the lawyer in securing professional employment in privats
Practice’ by advertising his_professional capericnce, atiain.
ments and abllity.” ABA Opinion 184 (1538),

Cf. ABA Opinions 285 (1951) and 140 (1935).

50, arihe dueation 1s alwaye . .. whetber under the cir-

of the

o1 the lawyer is the primary purpese of the advertlsement,
of s merely a necessary incldent of & proper and kegilimate
undaly advertising him.® ABA Opinion e (e °f
£ i

See 484 Opinion 285 (i951). pinlon 290 (1936).

. See ABA Opinlons 299 (1961), 290 (19
1935y, and 160 1933); et b B e o 1

. “Rule 2.

member of the State Bar shall
fesslonal employment by ¢ Lo, 1 Pt sollelt pro-
(4) The making of gifis to Teprescutatives of the

press, radio, television or any medivm of communi-
cation in anticlpation of or in return for publicity.”
Ak Busigss uxo Prorsssians Cobs f6bie (West

83. C1. ABA Opintons 233 (1941

84, See ABA Opinion 175 (1338y) “¢ 14 (1930).

83. See ABA Opinions 260 (1944) and 182 (1938),

86" But cf. ABA Opinions 216 (1547) and 256 (1943).

81 See ABA Opinion 301 (1961).

88, “[I}t has become commouplace for many lawyors to
participate in government service; to deny them (he Tight,
upon their retutn 10 private practice, 1o Tefer {0 their prior

ificd manner, would place an

nibed solrence to the prioe cimoioyment oot and dig-
. . . [Alny such anmouncement should be limited 1o the
imoicdiate past connection of the lawyer with the govern:
ment, 5.-...» upon his leaving that position 10 enter private
practice.”  ABA Opion 300 (10615
89. See ABA Opinion 251 (1943,
1o 0. “Those lawyers who sre working for an individual
lawyer or » law A may be designated on the lettcrhead
appropriate ‘associates’.”
Opinton 310 (1983). places ‘as e Abd
91 See ABA Cusion 33.
| But see Opinion 785 (1951),
93] See ABA Opinion 795 (19500
4. But sec ABA Oplmion 313 (1964) which says the
Commitice “approves a listing in the classificd section of
the ity dicectory for lawycrs only when tho listing includes
ny
o lawyers reaiding community and when no charge

‘specialty” is an undue atte: mak i "
xw% Uty Is an un :3:.5! to e his name distinctive.
. “(Opinion 284] held that a_lawyer could not wit
w_-_w_w_un.__«ow._-_: bis maono fisied"in distingiive type in s o
irectory ot clty di . affirm "
shions dreciory ot clly durciory. ‘We that opinion.

See ABA Opintons 123 (1934) and 53 (1931).

o aillf o lawyer s w member of & law firn, both the
- e indivi I -
AB4 Opinion 319 (1964y, " ™07 be lsted separately.

99. See ABA Opinion 284 (1951).

100, See Silverman v. ‘State Bar ‘of Texas, 405 F.2d 410,
(5th Cir, 1968); but see ABA Opinton 286 (1932).
101.C/. ABA CANON 43,

102 CI- 484 Opinion 253 (1943,

23, “We are asked to definc the word ‘addresses’ appoar-
Ing in the second paragraph of Canan 27 - o~ v

1 is our opinioin that an address (ofher than a cable ad-
dress) within the intendiment of the canon Ia that of the
lawyer's office or of his residence, Neither address should
be misleading. 1f, for exnmple, an office address is given, it
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must be that of a bona fide office. The residence address,
if given, should be identified as such if the city or other
place of residence is not the same as that in which the law
office is located.” ABA Opinion 249 (1942).

104. “(Tloday in various parts of the country Committees
on Profcssional Ethics of local and state bar associations are
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89, 84 S. Ct. 1113 (1964); NAACP v. Button, 371 U.S, 413,
9L, Ed. 24405, 83 8. Ct. 328 (1963).

124. ABA Canow 78.

125, Cf. ABA Opiions 229 (1941) and 173 (1937).

126, “It certainty is not improper for a lawyer to advise
his regular clients of new statutes, court decisions, and ad-

authosizing lawyers to describe in

1o the ind in_notices in legal peciodicals and aj
law lists a3 speclalists in a great variety of things.
the approved law lists or professional announcements there
appear, in connection with the names of individual practl
tiol or firms, such i a Law,

rulings, which may affect the client’s interests,
W:uimnn the communication §s strictly limiled 1o such in-
lormation. , . . i

““When such communications go to concerns or individvals
other than regular clients of the lawyer, they are thinly dis-

.
Public and_ Private’; “Trial Prcparation In Personal Injucy
and Negligence Actions’; ‘Philippine War U-_..._hmn Claims";
‘Anii-Trus(; ‘Domestic Relations”; “Tax Law’; 'Negligence
Law’, Tt would -ﬂn-. ;-n_-.a ABA -_n-w_qnh at least its
tacit approval (o this sort of aunouncement.

“It nu:._ve-.!.. that this sost of description is not, in New
York at least, permilted on letterheads or shingles or else-
where in communications to laymen. Thin is
single exccption thal such announcement to laymen is per-
mitted in the four traditios specialties, Admiralty, Patent,
Copyright and Trade-mark.” eport of the Special Com-
mittee on Specialization and Specialized Legal Education,
79 AB.A. Rep. 582, 586 (1954).

105. This provision is included to conform to actlon taken
by the ABA House of Delegates at the Mid-Winter Meet-
Ing, Januvary, 1969.

106. See ABA CANON 43 and ABA Opinion 319 (1934);
but see ABA Opinion 236 (1941).

107. See ABA CaNox 27.

108. Sec ABA Canow 133; cf. ABA Opinions 318 A_*qw.
NAM M_wamv.uﬂe (1941), 208 (1940), 192 (1939), 97 (1933,
an 1925).

109. ABA Opinion 318 (1967) held, “anything to the con-
trary in Formal Opinion 315 or In the other opinions cited
notwithstanding” that: “Where & partner whose name ap-

ars in the name of a law firm is elected or appointed (o

igh local, state or federal office, which office he intends to
occupy only temporarily, at the ¢nd of which time he lo-
ends to return to his ition with the frm, and provided
that he is not precluded by holding such offics from engag-
ing in the practice of law and does not in fact sever his rela-
tionship with the firm but only takes a Jeave of absence, and
provided that there Is o local law, statute or custom 10 the
contrary, his name may be retained in the fitm name during
his term or terms of office, but oy if proper precautions gre
taken mot 10 mislead the public as 1o his degree of participa-
tion in the firm’s affairs." .

CJ. ABA Opinion 143 (1935}, New York County Opinjon
67, and New @e«r City Opinions 36 and 798; buf c¢f. ABA
Opinion 192 (1939) and Michigan Opinion 164.

110. Cf. ABA CaNON 33,

111. See ABA Opinion 217 (1948); ¢f. ABA CaNoN 33
and ABA Opinions 318 (1967), 126 (1935), 115 (1934), and
106 (1934),

112, See ABA Opinions 318 (1967) and 316 (1967); «f.
ABA CanoN 13,

113. Cf. ABA CaNONS 27 and 28.
114, “We think it clear that a lawyers secking employ-

guised for and are
cbviously improper.” ABA Opinion 213 (1941),

t is our opinion that where the lawyer bas no reason 1o
believe that he has been supplanted by ‘another lawyer, it i
not only his right, but it might cven be his duty to advise his
m“na. of any change of fact of law which might defeal the

lawyer has drawn a will, suggesting that it might be wise
for the client o reexamine his will to determine whether or
not there has been any change in his situation requiring a
modification of his will.”  ABA Opinion 210 (1941).

Cf. ABA CANON 28,

127.C}. ABA Opinion 168 (1937).

128. Bus cf. ABA Opinion 111 (1534).

125. See ABA CanoN 45; cf. ABA CANONS 27, 43, and 46.

130. Cf. ABA Opinions 328 (1941) aud 194 (1939).

131. See ABA Opinions 251 (1943) and 175 (1938).

132, See ABA CaNON 27; cf. ABA Opinion 286 (1952).

133, C{. ABA Opinion 194 {i939).

134, Sce ABA CANON 46,

135. This provision is included to conform to action taken
by the ABA House of Delcgates at the Mid-Winter Meet-
ing, January, 1969.

136, Sec ABA Canon 12.

137, The charging of a “clearly excessive fec” is u ground
for discipline. State ex rel, Nebraska State Bar Ase'n. v.
Richards, 165 Neb. 80, 90, B4 N. W. 2d 136, 143 (1957).

“An attorney has the tight to contract for any fce he
chooses sa long as it is not exgessive (sce Opinion 190), and
this Committee i not concerned with the amount of ‘such
fees unleas 8o cxcessive a3 (o constitute & misappropriation
o w_mﬁn_i:.. funds (see Oplnion 27)." ABA Opinion 120

8).

Cf. ABA Opinfons 209 (1940), 190 (1939), and 27 (1930)
and State ex rel. Lee v. Buchanan, 191 So. 2d'33 (Fla, 1966).

138. Cf. ABA CANON 13; see generally MacKiNnoN
CONTINGENT FEES FOR LEGAL SERVICES (1964) (A Report of
the American Bar Foundation). )

139, “Contingent fees, whether in civil or criminal cascs,
are & special concern of the law. , . .

“In criminnl cases, the rulc is Stricier because of the
danger of corrupting justice. The second part of Section
542 of the Restatement {of Contracts] reads; ‘A bargain 10

and defense of criminal cases. However, there

ment in an osdinary law office, or 10 a civil
service position, is nol prohibited by . . . [Canon 27).”
ABA Opinton 197 (1939). .

115. “{A] lawyer may not seek from persons not his clients
the opporlunity to perform . , . a (legal] check-up,” ABA
Opinion 307 (1962).

116. Cf. ABA Opinion 78 (1932).

117. ** *No financial connection of any kind between the
Brotherhood and any lawyer is permissible. No lawyer can
properly pay sny amount whatsoever to the Brotherhood or
any of its departments, officers or members as compensation,
reimbursement of expenses or gratuity in connection with
ihe procurement of w case.' ™ In re Brotherhood of R. R.
Trainmen, 13 11, 2d 391, 398, 150 N .E. 2d 163, 167 (1958),
th.&k in In re Ratoer, 194 Kan., 362, 372, 399 P.2d 865, 873

1965).

See ABA Opinion 147 (1935).

118, “This Mucr_: has condemned the practice of ambu-
lance chasing throngh the media of runners and touters.
In similar fashion we have with equal emphasis 8,._.<.w2“._._uu

Ethics demanding severe {reatment of the offending lawyer.”
State. v, Dawson: 11 So. 24 423, 431 (Fia. 195907

119. “Registranta [of & lawyer referral plan] may be re-
quired to contribule to the cxpease of operating I by a

ion charge or by a

of fces coltected by them.” ABA Opinion 291 (1956).

Cf. ABA Opinion 221 (1941).

1801 ABA Opinjon 148 {i535).

121, Cf. 4BA Opinion 227 (1941

122, “If a bar association has embarked on a program of
Insiititional advertising for an sanual leyal check-up and
provides brachures and reprints, it is not improper to have
these available in the lawyer's office for persomts 10 read
and take.” ABA Opinion 307 (1962).

Cf. ABA Opinion 123 (1934).

123, United Mine Workers v. IIl, State Bar Ase'n., 389
U.S. 217, 19 L, Ed. 2d 426, 88 S. Ct. 353 (1967); Brother-
hoad of R.R. Trainmen v. Virginda, 371 U.S. 1, 12'L, Ed. 2d

are 50 few cascs, and these are predominantly old, that it i
doubtful that there can be said o bo any Lurrcht law on
the subject. . .. In the absence of cases on the validity of
contingent Tees for defense attorncys, It ts nccessary to rely
ou the consensus among commentators that such a fee is
void 85 against public policy, The natuse of criminal prac-
tice itsclf makes unlikely the uso of contingent fec con-
tracts.” " MACKINNON, CONTINGENT Fies oz LEGAL SER-
YICES 52 (1964) (A Report of the American Bar Foundation).

140. See ABA CANON M and ABA Opinions 316 (1967)
and 294 (1958); sce goncrally ABA Opinions 165 (15453,
204 (1940), 190 '(1939), 171 (1937), 153 (1936), 97 (1933),
§3 (1932),°28 (1930), 37 (1930), and 18 (1930).

141, “Canon 12 contemplates that a lawyer’s fee should
ot exceed the value of the services rendered. . . .

“Canon 12 applics, whether joint or scparate fees are
chasged (by associate’ attoraeys] ., . * ABA Opinion 204

—AN. :~>~ un:nn-_g<o=n=-n§_ﬂh-=nﬂ.Dv.nh;!.
yer, after leaving the employment, from practicing in the
community for a stated period, appears to this Committee to
be an unwarranted restricion on the right of a lawyer to
choose where he will practice and inconsistent with our
professional status. Accordingly, the Commistec Is of the
opinion it would be improper for the employing lawyer to
require the covenant and likewise for the employed lawyer
to agree o it.”* ABA Opinion 300 (1961).

143, See ABA CANON 30,

“Rule 13.. ., A member of the State Bar shall not accept
employment to prosecute or defend a case solely out of spite,
or solely for the purpose of harassing or_delaying another
oo o oM CAL, BUSINESS AND PAOFESSIONS Copr §6067 (West
1962).

144, Cf. ABA Canon 44,

145. See also Code of Profewsional Responsibility, DR
5-102 -._ﬁn\ U’!W_Aouu. .

146. C}. Al ANON 4.

147. Cf. Anders v. California, 386 U.S. 738, 18 L. Ed. 24
493, 87 S. Ct. 1396 (1961), rehearing denied, 388 U.S. 924,
18 L. Ed. 2d 1377, 87 8. CL 2094 {1967).

s

EC 3-1 The prohib
a liyman is grounded
integrity and
render legal services.
personal character of th
the inherently complex
ic cun belter be asure

ul
w._:w and competence if the

a

uct of a trained faniiliarity

CANON 3

A Lawyer Should Assist in
Preventing the Unauthorized
Practice of Law

ETHICAL CONSIDERATIONS

in the need of the

2 against the practice of law by
public for

of those who dertake to
Because of the fiduciary and
e lawycrclient refationship and
nature of our legal system, the
d of the requisite responsi-
ractice of law is confined
to thase who are subject (o the requirements and regu-
fations imposed upon membe:

EC 3-2 The sensitive vari:

13 of the legal profession.
iations in the considerations
that bear on lega!l determinations often make it difficult
even for a lawyer to exercise appropriate professi
judgment, i
nature of the relationshi

ional
and It is_thercfore cssential that the personal
of client and lawyer be pre-
served.  Competent professional judgment is the prod-
iliarity with law and legal processes,

and a ficm ethical commitment,

EC 3-3 A non-law:
matters is not govel

to legal

yer who undertakes to handle legal
rned as to integrity or legal com-

ment is not involved, non-lawyers,
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whenever the exercise of professional legal judgment is
required.

EC 3-6 A lawyer often delegates 1asks to clerks, secre-
laries, and other lay persons. Such delegation is proper
if the lawyer maintains n direct relationship with his
client, mzﬁni..mﬁ the delegated work, and has com-
plete professional responsibility for the work product.®
This delegation enables a lawyer to render legal servico
more economically and efficiently,

EC 3-7 The prohibition against a non-lawyer prac-
ticing law does not prevent a layman from representing
himself, for then he is ordinarily exposing only him-
self to possible injury. The purpose of the legal pro-
fession s to make educaled legal representation avail-
able to the public; but snyone who does not wish to

such as court clerks,

avail himself of such representation is not Tequired to
peience by the same rules that govern the conducl of do s0. Even so, the legal profession should help mem-
a lawyer. A lawyer is mot ouly subject to that re, ula-  bers of the public to recognize legal problems and 10
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EC 3-8 Since a lawyer should not aid or encourage a
layman to practice law, he should not practice law in
association with a layman or otherwise sharc legal fees
with a layman.!  This does not mean, however, that
the pecuniary value of the interest of a deceased lawyer
in his firm or practice may not be paid to his estate or
specified persons such as his widow or heirs® In like
manner, profit-sharing retirement plans of a lawyer or
law firm which include non-lawyer office employees are
not improper.* These limited exceptions to the rule
against sharing legal fees with laymen are permissible
w.:nn they do not aid or encourage laymen to practice
aw,

EC 39 Regulation of the practice of law is accom-
plished principally by the respective states.” Authority
to engage in the practice of law conferred in any juris-
diction is not per se a grant of the right to practice
elsewhere, and it is improper for a lawyer to engage
in practice where he is not permitied by law or by
court order to do so. However, the demands of busi
nd the mobility of our soclety pose distinct prob-
lems in the regulation of the practice of law by the
states.! In furtherance of the public interest, the legal
fession should di ion that
ably imposes territorial Nmitations upon the right of a
lawyer to handle the legal affairs of his client or upon
the opportunity of a client to obtain the services of a
lawyer of his choice in all matters including the presen-
tation of a contested matter in @ tribunal before which
the lawyer is not permanently admitted to Ppractice,®

DISCIPLINARY RULES

DR 3.101  Alding Unauthorized Practice of Luw,

(A) A lawyer shall not aid 5 non-lawyer In the unau-
thorized practice of law.

not practice law In a j 2

@ A lawyer who undertakes to complete pnfin-
Ished legal business of a decensed lawyer may

be in violation of regulatlo:

of the profession in that jurisdiction.®
DR 3-102 Dividing Legal Fees with a Non-Lawyer,
(A) A awyer or law firm shall not share legat fees with
& nou-luwyer,’? except (hats
(1) An agreement by a lawyer with his firm, part-

ner, or associate may provide for the payment
of moncy, over a reasonable pedod of fime
after his death, to his estate or to one or wmore
specified persons.<

i to the estate of the deceased lawyer that
of the fotal which
falrly represents the services reudered by the

deccased lawyer.
A lawyer or law finm may include non-lawyer
employees in a retirement plan, even thongh
the plan is based in whole or In part on a profit-
sharing srrangement.’s
DR 3-103 Formlng a parinership with a Non-Lawyer.
(A) A lawyer shall not form a partnership with a nos
lawyer it any of the activities of the partuership
consist of fhe practice of huw. ¢

(&)
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NOTES

1. “The condemnation of the unauthorized practico of
law is designed 10 protect the public from legal services by
persons wskilied in the law. The Of lay inter-

lifetime and providing for a fixed period aver which the
payments are 10 be made, this I not the case. Under thess

mediarics is intended to insure the loyalty of the lawyer to
the client unimpaired by i
_sm.—nnﬁn-k.w nh-_o“-._ﬂh—.nﬂ:.

esponsibllity of the Indiv
nized Bar, 12 U.C.L.A. L. REv, 434, 439 (1965).

2. What conititutes unauthorized practice of the law in a
particular jurisdiction is a matter for determination by the
courts of that jurisdiction.” ABA Opinlon 198 (1939). N

*In the light of the historicat development of the lawyer's
{functions, it is impossible to lay down an cxhaustive defini~
tion of ‘the practice of law’ by attempling to enumecrate
every conceivable act pesformed by lawyers in the normal
course of their work.” State Bar of Arizona v. Arizona
Land Title & Trust Co, % Ariz, 76, 87, 366 P.2d 1, 89
(1961), modified, 91 Asiz. 293, 371 P, 2d 1020 (1962).

3. “A lawycr can employ lay secretaries, lay investigators,

whether the payments are considered to be

189; “Ik would scem, however, that’ a reasonable agreement
to pay the esiate 1 proportion of the receipts for a reason-
able period is & proper practical seilement for the lawyer's
Yorvices 10 bis retirement or death.” ABA Opinion 308

1 .

6. Cf. ABA Opinion 311 (1964).

7. “That the Stutes have broad power fo regulate the
ractice of law is, of course, beyond question.”  United
Uine Workers v. llL State Bar Asv'n, 389 US. 217, 222

“ILis 4 matter of law, not of ethics, as to where an

dereativen 1 lay
b d In fuct, he

or
may employ nonlawyers (0 do any task for him except
counsel clicnts about law matters, engage direcily in the
practice of law, appear in court or appear in formal pro-
ceedings a part of the judicial process, so long as it #§ he
who takes the work and vouches far it to the client and be-
comes T sible to the client.” ABA Opinion 316 (1967),
ABA Opinion 316 (1967) also stated that if a lawyer
Taclices law as part of & law firm which includes lawyers
wEE scveral states, he may delegate tasks to firm members in
other stalcs 0 jong as he “is the person who, on behalf of
the firm, vouched for the work of all of the others and,
with tho clicnt and in the courts, did the legal acts defined
by_that state as the practice of law.” .

“A lawyer cannot delcgate his professional responsibility
to & law student employed In his office. He may avail him-
self of the assistance of the student in many of the fields of
the lawyer’s work, such as examination of case law, finding
and interviewing witnesses, making collections of _claims,

court records, delivering papers, im-
m.ozuu_ messages, and other similar masters.  But the student
s not permitted, until he is admitted to the Bar, to perform
the professional funciions of a lawyer, such as conducting
court trials, giving professional advice to clients or drawing
legal documents for them. The student in all his work must
act as agent for the lawyer employing him, who must super-
vise his work and be responsible for his good conduct.”
ABA Opinion 85 (1932),

4. “No division of fees for legal services is proper, except
with another lawyer . . . .” ABA CANON 34. Otherwise, uc-
cording to ABA Opinion 316 (1967), “{i}he Canons of
Ethics do not examine into the method by which such per-
sons are zemunerated by the lawyer. . . . They may be paid a
salary, & pr diem charge, a flat fec, & contract price, efc.

See ABA’ Canons 33 and 47.

5. “Many partnership agrecments provide that the active
pariners, on the death of any one of them, arc to make pay-
ments to the cstate of to the nomince of & deccased pariner
on a pre-determined formula, It is only where the effect of
guch an arrangement is (0 make the eslale or nomince a
member of the partnership along with the surviving partners
that it is prohibited by Canon 4. Where the paymenis arc
made in with a pre-cxisting _ entered
into by the deceased partner during his lifetime and provid-
ing for a fixcd method for determining their amount based
upon the value of secvices rendered during the partnec’s

may practice Jaw. Each statc has its own rules.”
ABA Opinton 316 (1967).

8. “Much of clienis’ business crosses state lines. People
are mobile, moving from slate to state. Many metropolitan
areas cross state lines. It is common foday to have & single
economic and s..ial community involving more than onc
state. The business of a single cliem may involve legal
probiems in scveral staies.”” ABA Opinion 316 (1967),

9. “[W]e reaffirmed the general principle that_legal ser-
vices to New Jersey residents with respect to New Jersey

it would have been not only more costly to the client buf
also ‘grossly impractical and Inefficlent” to have had the
settlement negoliations conducted by scparate lawyers from
different states” Tn re Estate of Waring, 47 N.J. 367, 376,
221 A.2d 193, 197 (1966).

Cf. ABA Oplnion 316 1967).

10. Conduct permitted by the Disciptinary Rules of
Canons 2 and $ doss not violate DR 3-101.

11. See ABA CaNon 47.

12. It should be noted, however, that a lawyer may caga
in conduct, otherwise probibited by this Disciplinary Kule,
where such conduct is guthorized Dy precmplive federal
legislation. See Sperry v. Florida, 373 B0 L. £
428, 83 8.'Ct. 1322 (1963).

13. See ABA CaNoN 34 and ABA Opnions 316 (1967),
180 (1938), and 48 (1931).

“The receiving attorney shall not under any guise or form
shate his fee for legal services with » lay agency, personal

or corporate, withowt prejudice, however, to the right of the

apart from the ser-
Yices performed by the receiving attorney.” ABA Opinion
294 (1958).

14. See ABA Opinions 309 (1963) and 266 (1945).

15, Cf. ABA Opinion 311 (1964).

16. See ABA Pﬁ»zcz 33; ¢f. ABA Opinions 239 (1942}
and 201 (1940).

ABA Opinion 316 (1967) statcs that lawyers Jicensed In
different jurisdictions may, under certaln conditions, enter
“into an ‘arrangemcnt for the practice of law™ and that a
Jawyer liccnsed In State A is not, for such purpose, a lay-
man in State B.

CANON 4

A Lawyer Should Preserve the
Confidences and Secrets of a
Client

ETHICAL CONSIDERATIONS

EC 41 Both the fiduciary relationship existing be-
tween lawyer and client and the proper functioning of
the legal system require the preservation by the lawyer
of confidences and secrets of one who has employed
or sought to employ him! A client must feel free to
discuss whatever he wishes with his Jawyer and a lawyer
must be equally free to obtain information beyond that
volunteered by his client.” A lawyer should be fully in-
formed of all the facts of the matter he is hundling in
order for his client to obtain the full advantage of our
legal system. It is for the lawyer in the exercise of his
i fessi j to separate the rele-
vant and important from the i and

lawyer to hold inviolate the confidences and secrets of
his client not only facilitates the full development of
fucts essential to proper representation of the client but
also encourages ﬁ«:ﬁ: to seek early legal assistance.
EC 42 The ion 10 protect and
secrets obviously does not preclude a lawyer from re-
vealing information when his client consents after full
disclosure,” when necessary to nnnna-E his professional

when i y a Disciplinary Rule,
or when required by law. Unless the client_otherwise
directs, a lawyer may disclose the affairs of his client to
partners or associates of his firm, It is a matter of

tant. The observance of the ethical obligation of a

common k that the normal operation of a law
office exposes i fo to

CODE OF PROFESSIONAL RESPONSIBILITY 17

lawyer employees of the office, particularly secre-
u and those having access 1o the files; and this ob-
ligates & lawyer to excrcise care in select g and train-
ing his employees so that the sanctity of all confidences
and secrets of his clients may be preserved. If the ob-
ligation extends to two or more clients as to the same
information, a lawyer should obtain the permission of
all before revealing the information. A lawyer must
always be sensitive 1o the rights and wishes of his client
and act scrupulously in the making of decisions which
may involve the disclosure of information obtained in
his professional relationship. Thus, in the absence of
consent of his client after full disclosure, a lawyer

deavor to act in a manner which preserves the evi-
dentiary privilege; for example, he should avoid profes.
sional discussions in the prescnce of persons to whom
the privilege does not extend, A lawyer owes an obe
ligation to advise the client of the attorney-client privi-
lege and timely (o assert the privilege unless il is waived
by the client.

EC 4-5 A lawyer should not use information acquired
in the course of the representation of a client to the
disadvantage of the client and a lawyer should not use,
except with the consent of his client after full disclosure,
such information for his own purposes.® Likewise, a
should not associate another lawyer in the handling of lawyer should be diligent in his efforts to prevent the
a malter; not should he, in the absence of consent, seck  misuse of such information by his employees and asso.
counsel. from aaother fawyer if there is a reasonable ciatest Care should be exercised by a awyer to pre-
possibility that the identity of the client or his confi- vent the disclosure of the confidences and’ secrets of
fences or secrets would be revealed to such lawyer, one client {o another,” and no employment should be
Baoth ‘social amenities and professional duty should accepted that might require such diclosure,

cause wr_wtxg to shun indiscreet conversations con- EC 46 The obligation of a lawyer 1o preserve the
Mﬂnﬁw " n___n..-u._u n herwise di P confidences and secrets of his client continues after the
Unless the client otherwise directs, it is not termination of his employment.* Thus a lawyer should
:2::2..385::uiv_‘wn:noﬁnmei_Emm:nw.

improper for a lawyer to give limited information from
because, among other reasons, to do so would involve

his files to an outside agency nccessary for statistical,

baokkeeping, accounting, data processing, bankin the disclosure of canfidences and secrets® A lawyer

printing, or other legitimate purposes, provided he ex: g0, id also provide tar the rotection of the confidences

ercises due care in the selection of the agoncy and  gng secrets of his client following the termination of

warns the agency that the information must be kept fhe practice of the lawyer, whether termination is due
to death, disability, or retirement. For example, a

confidential,
EC 4-4 The attorney-client M.:.i_nwn is more limited lawyer might provide for the personal papers of the
client to be returned to him and for the papors of the

_:na_rnn_znu_ev:ww:c_- .om_niv.nf_c:-a:_n
confidences and secrels of his client. This cthical pre- lawyer ta be delivered to another Jawyer or to be de-
m:dnoa.~=n_o_n:=m=m=w_ra=_n¢.onc..=m cmm:o:.-rn

cept, unlike the evidentiary v;ﬂ__n%n. exists without re-

gard to the nature or source of information or the fact instructions and wishes of the client should be a domi-
that others share the knowledge. A lawyer should en- nant considergtion,

U—wﬁ:-r:t}ﬁ%ﬁé

DR 4101 Prescrvation of Confidences aud Secrels of client or clients affected, but only affer » full
@ CoanduSIEMEE N disclasure (o (hem.t

“ refers to Yy C

the ultorney-clicut privilege under applicable law, Disciplinary Bules o reqmiond by mane oy der

and “asesel” refers o other Inlormation gained 1n orders

the professional relatiouship that the client s re- (3) The intention of his client 10 commit & crime™
quested be held Inviolate or the disclosure of which eyt & crime
wonld be enharrassing or would be likely to be e nforuiation uecessary to preveut the

._nia_a_:-_—a._.on:n..r
Excepl rhew permified umdee DR 4101 (@), a ) Comonce o sceetenecesay o ctablic or

lawyer shall not knowingly:
(1) Reveal a confidence or secret of his client." ployees or assocates against au accnsation of

) Use a confidence or secret of his client fo the wrongful conduct
Eh(lﬂpn%n of the . (D) A lawyer shall exercise reasonable care to prevent
@) Use a confidence or secrel of his client for the his employees, associates, and others whose secvices
advantage of himsell'? or of 1 third person, arc ulilized by him from disclosing or using coufl
unless the client consents after full disclosure. dences or secrets of a clicut, cxcept that a lawyer
(C) A lawyer may reveals way reveal the Information allowed by DR 4101
(1) Confidences or secrets with the conseut of the (C) through an employee.

NOTES

cwwwﬂu- ABA CaNons 6 and 37 and ABA Opinion 267
“The reason underlying the rule with respect to confi
dentlal communicalions between utiorney and client i well
stated in MECHAM on Acswcy, 2d Ed., Vol. 2, §2297, as
follows: The purposes and neccssitics of the Telation be-
tween a client and his attorney require, in many cases, on

@

®)

:%Nw ABA Opimions 314 (1965), 274 (1946) and 268

in one having knowledge of the law, and skilled in ita
n Practice, in order that the furmer may have adequate advice
the part of the clicnt, the fullest aud  {reest disclosures to the  and a propor defense. This assistance can be made safely
attorey of the client's objects, motives and acts. This dis-  and readily available only when the client is free from Ihe
chosure is made in the striciest_confidence, relying upon the of fon of di by reason of the
attoracy’s honor and fidelity. To permit the attorney to re- subsequent statements of the skilled lawyer. Baird v.
veal others what is 80 “disclosed, would be not only a Kocerner, 279 F.2d 623, 629-30 ($th Cir. 1960).

gross violation of a sacred 1zust upon his part, but it woutd Cj. ABA Opinion 150 (1936).

3. “Where . . . m- client] knowingly and afier full dis-
closure participates in & [legal fec] Anancing plan which re-
quirea the furnishing f certain Information to the bank,
clearly by his conduct he has waived any privilege as 10 thaf
information.” " ABA Opinian 320 :emww.

4. “The lawyer must decide when he takes a case whether

of his clicnt,—and much less will he be compelled-—to re-  cislon is made, he {5 not Justificd in turning against his client
by exposing Injurlous evidence entrusted to him. . . . [Djolng
somnething intrinsically regrettable, because the only alternas
tive Involves worse consequences, is = necessity in cvery
profession.” WILLISTON, Lk AND Law 271 (1940).
Ci. ABA Opinions 177 (1938) and 83 (1932).

6. See ABA Canow 37.

. See ABA Canons 6 and 37,

In attorney must not accept professional employment
against a client or a former client which will, o cven may
fequire him o use confidential informaton obtained by the

derived from professional ussistance. Based upon com
siderations of public policy, therefore, the law wisely declates
that all i u and dis ‘made

is true that complete revelation of relevant facts
should be encouraged for triul purposes, nevertheless an at-
torney’s dealings with his client, if both are sincere, and if
the dealings involve more than mere {echnical matlers,
should be ymmune to discovery proceedings. There musl be
frecdom from fear of revealment of matters disclosed to an
attorney because of the peculiarly intimate relationship exist-
ing.” Ellis-Foster Co. v. ion Carbide & Carbon Corp.,
—ue_u.m:vv.e:.e—oAUhA.ﬁ_cmnv,
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attorney in the course of his professional relations with such
client regarding the subject matter of the employment
ABA Opinion 165 (1936).

8. See ABA Canon 31.

“Confidential communications between an attorney and

failing to disclose that information to the proper authori-
ties. ., " ABA Opinion 155 (1936).

“We held in Opinlon 155 that a communication by a client
lo his attoroey in respect to the future commission of an
unlawtul act or 10 a continuing wrong Iz not privileged from
i Public policy forbids that the relation of attorney

his client, made because of the and
the subject-matter of the atiorney’s employment, are gen-
erally privileged from disciosure without (he consent of the
client, and this privilege outlasts the sitorney’s cmployment,
Carnon 37.” »A%k Opinton 154 (1936).

9. Cf. ABA Opinion 266 (1945).

10, See ABA Canon 37; ¢f. ABA Canon 6.

11. “§6068. . . 1t is the duty of an atlorney:

(e) To maintain inviolate the confidence, and at every
cril (0 himself to preserve the secrets, of his client.” CaL.
W:m.:ﬂmu AND PROFESSIONS Copbe §6068 (West 1962). Vir-
tually the same provision is found in the Oregon statutes,
O-AW’-E. STATS. ch. Nn.nw.asA_uv. d client are prive
“Communications ween lawyer am
leged (WiGmone on Evibencs, 3d Ed., Vol. 8, §§2290-2329).
‘The modern theory underdying the privilege is subjective and
is 10 glve the clicnt frecdom of in his

and client should be used to conceal wrongdoing on the part
of the client.

“When an attoraey representing a_defendant in a_crim-
inal case applies on his behalf for probation or suspension of

ns of his probstion, it is
(he duty of the attoracy as an offces of the bourt 1o advise
the proper authorities concerning his client’s conduct. Such
information, even though coming to the atlorney from the
client in the course of his professional relations with respect
to other matters in which he represcnts the defendant, is not

ap| X N
Iegal hdviser (ibid., §2290, p. SA8). Tne priviicge applies 10
communications made In secking legal advice for any pur-
pose (idid., $2294, p. 563). The mere circumstance that the
advice is given without n__n_‘wn thercfor does not nullify the
privilege (ibid., §2303).” ABA Opinion 216 (1941).

“It s the duty of an attorney o maintain the confidence
and preserve inviolate the sccrcts of his client . . . " ABA
Opinion 155 (1936).

12. See ABA CANON 11, N

“The provision respecting employment Is in accord with
the general rule announced in the adjudicated cases that a
lawyer may not make use of knowledge or information ac-
quired by him through his professional relations with his
client, or in the conduct of his clicat’s business, to his own
advantage or profit (7 CJ.S., §125, p. 958; Healy v. Gray,
184 Towa 111, 168 N.W. 222; Baumgardnes v. Hudson, D.C.
App., 277 F.'$52; Goodrum v, Clement, D.C. App., 277 F.
586)." ABA Opinion 250 (1943).

13. See ABA Opinion 177 (1938).

14, “[A lawyer] may not divulge confidential communica-
tions, Information, and secrets imparted fo him by the client
or acquired during their professional relations, unless he is
authorized to do so by the client (People v. Gerold, 265 Ml
448, 107 N.E. 165, 178, Murphy v. Riggs, 238 Mich. 151, 213
N.W. 110, 112; Opinion of this Commiltce, No. 91)." 4BA
Opinion 202 (1940).

C}. ABA Opinion 91 (1933). .

15. “A defendant in a inal case when admitied to
bail is not only regarded as in the custody of his bail, but
he is also in the cusiody of the law, and admission to bail
docs not deprive the court of ifs inherent power to deal with
the person of the prisoncr. Belig in lawful custody, the
defendant is guilty of an cscape when be gains his liberly
before he is delivered in duc process of law, and ls guilty of
a separaie ofiense for which he may be punished. In fail-
ing to disclose his client’s whercabouts as a fugitive under
these circomstances the atiorney would not only be aiding
his client to escape trial on the charge for which he was n-
dicted, but would likewise be aiding him in cvading prosecu-
tion for the additional offense of escape. X

“It is the opinion of thc committee that under such cir-

the attorney's of his client’s where-
abouts s not privileged, and that he may be disciplined for

from . .." ABA Opinion 156 (1936).

16. ABA Opinion 314 (1965) indicates that a lawyer must
disclose even the confidences of his clients if “the facts in
the attorney’ ssession indicate beyond rcasonable doubt
that a n..n...:nb«\ 1 Wo e_eunw:m__».e_numw.

See ABA Opinion .

17. See >W> M>102 quwﬂu.w—“&ﬁuﬂ Opinion 202 (1940).

18. Cf. ABA Opinion .

19. See ABA CaNON 37 and ABA Opinions 202 {1940)
and 19 (1930).

..—.H:_M adjudicated cases rccognize an exception (o the
rule [that 2 lawyer shail not reveal the confidences of E.n
client), where disclosure is necessary to %352 the attorney’s
interests arising out of the relation of attorney and client
in which disclosure was made.

“The exception is stated in MECHEM ON AcENcY, 2d Ed.,
Vol. 2, §2313, as follows: ‘But the atlorney may disclose
information received from the client when it becomes neces-
sary for his own protection, as if the clicnt should bring an
action against the attorney for negligence or miscondust,
and Jt_became necessary for the attorney to show what his
instructions were, or what was the nature of the duty which
the client cxpected him to perform. So if it became neces-
sary for the attorncy Lo bring an action against the client,
the client’s privilege could not prevent the attorney from
disclosing Eﬂuu was essential as a means of obtaining or
defen his own rights.’

:Z—FJ&G:Q. in Euwﬁc!!mz.;-ﬂu on Evipence, 2d Ed.,
Vol. 5, §2168, states the exception thus: ‘It has frequenly
been -_nmu that the role as to privileged communicalions
does not apply when liligation arises between attorney and
client 10 the extent that their communications are relevant
to the issue. 1o such cases, if the disclosure of Bl(.-»phvn
communications becomes necessaty 1o protect the altorney’s
rights, he is released from those obligalions of secrecy
which the law placcs upon him. He should not, however,
isclose more. than T necessary for his own protection, If
would be a manifest injustice to allow the client to take
advantage of the rule of exclusion as 1o professionsl confi-
dence to the prejudice of his attorney, or that it should be
carricd to the extent of depriving the atiorney of the means
of ubtaining or defending his own rights. In such cases
the attorney is exempted from the obligations of secrecy.’
ABA Opinion 250 (1943),

CANON 5

A Lawyer Should Exercise
Independent Professional
Judgment on Behalf of a Client

ETHICAL CONSIDERATIONS

EC 5-1 The professional judgment of a lawyer should
be exercised, within the bounds of the law, solely. for
the benefit of his client and fres of compromising in-
fluences and loyalties.! Neither his personal interests,
the interests of other clients, nor the desires of third per.
sons should be permitted to dilute his loyalty to his
client.

Interests of a Lawyer That May Affect His

right or assuming a position that would tend to make
__W judgment _nwun_q-c_on ive of the interests of his c_-n._.r
EC 53 The self-interest of a tawyer resulting from his
awnership of property in which his client also has an
interest or which may affect property of bis client may
interfere with the exercise of free judgment on behalf
of his client. If such interference would occur with
respect to & prospective client, a lawyer should decline

EC 52 A lawyer should not accept proffered employ-
ment if his personal interests or desires will, or Lhere
sa -omuo.:_vﬁ probability that they will, affect adversely
the advice to be given or services to be rendered the

ive client.?  After ple 8 jaw-
yer carefully should refrain from acquiring a property

d by him." After accepling employ-
ment, a lawyer should not acquire property rights that
would ad affect his ’ in the
representation of his client. Even if the property in-
terests of a lawyer do mot presently interfere with the
exercise of his ‘independent judgment, but the likeli-
hood of interference can reasonably be foreseen by him,
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a lawyer should explain the situation 10 his client and
should decline employment or withdraw unless the
client_consents w0 the continuance of the relationship
after full disclosure. A lawyer should not seek 1o per-
suade his client (o permit him to invest in an under-
taking of his client nor make improper use of his pro-
fessional relationship to influence his client 1o invest in
an enterprise in which the lawyer is interested.
EC 5-4 1If, in the course of his representation of a
client, a lawyer is permitted to receive from his clieat a
by i; ip in publication rights relating to
the subject malter of the employment, he may be
tempted to subordinate the interests of his client to his
own anticipated pecuniary gain, For example, a lawyer
in a criminal case who obtains from his client television,
radio, motion_picture, newspaper, magazine, book, or
other publication rights with respect to the case may be
fl i or i 10 a course of
conduct that will enhance the value of his publicati

tionship arise at different stages; they relate oither to
whether a lawyer should accept employment or should
withdraw from employment.® Regardless of when the
problem arises, his decision is to be governed by the
same basic c . It is not objecti for
lawyer who is s potential witness to be an advocate if it
is unlikely that he will be called as a witness because hig
testimony would be merely cumulative or if his testi.
mony will relate only to an uncontested issue In the
exceptional situation where it will be manifestly unfaic
to_the client for the lawyer to refuse employment or to
withdraw wheu he will likely be a witness on a contested
issue, he may serve as advocate even though he may be
® witness.** In making such decision, he should deter-
mine the %nnwo_—w_ or financial sacrifice of the client that

t from his refusal of employment or with-
n-winn_ therefrom, the ‘materiality of his testimony, and
the of his ion in view of his

rights to the prejudice of his client. To prevent these
n—nimb:v. differing interests, such arrangements should
scrupulously avoided prior 1o the termination of alt
aspects of the matter giving rise to the employment,
even though his employment has previously ended.
EC 55 A lawyer should not suggest to his client that
a gift be made to himself or for his benefit, If a lawyer
accepts a gift from his client, he is i i

vn-uanw_.. . In weighing these factors, it
should be clear that refusal or i-_.ﬂwniw_ i.._:ivouu

EC 511 A fawyer should not permit his personal in-

1o the charge that he unduly influenced or over-reached
the client. If a client voluntarily offers to make a gift
to his lawyer, the lawyer may accept the gift, but before
doing so, he should urge that his client secure disin-
terested advice from an independent, competent person
who is cognizant of all the circumstances? Other than
in exceptional circumstances, a lawyer should insist that
an instrument in which his client desires to name him
beneficially be prepared by another lawyer selected by
the client.
EC 56 A lawyer should not consciously influence a
client to name him as executor, trustee, or lawyer in an
instrument. In those cases where a client wishes to
name his lawyer as such, care should be taken by the
lawyer to avoid even the appearance of impropriety.®
EC 57 The possibility of an adverse effect upon the
exercise of free judgment by a lawyer on behalf of his
client during’ litigation generally makes it undesirable
for the lawyer to acquire a proprictary interest in the
cause of his clicnt or otherwiss 1o become financially
interested in the outcome of the litigation.* However, it
is not improper for a lawyer to protect his right to col-
lect a fee for his services by the assertion of legally
permissible liens, even though by doing so he may ac-
quire an interest in the outcome of litigation, Although
a contingent fec arrangement’ gives a lawyer a financial
erest in the outcome of litigation, a reasonable con-
ingent fee is permissible in civil cases because it may
be the only means by which
services of a lawyer of his choice. Bul a lawyer, be-
cause he is in a better position to evaluate a cause of
action, should enter into a contingent fee arrangement
only in those instances where the arrangement will be
beneficial to the client,
EC 5-8 A financial interest in the outcome of litiga-
tion also resulis if monetary advances are made by the
lawyer to his client* Although this assistance generally
is not encouraged, there are instances when it is not
improper to make loans to a client. For example, the
advancing or_guarantecing of payment of the costs and
expenses of litigation by a lawyer may be the only wa
a client can enforce his cause of action?® but the wlti-
mate liability for such costs and expenses must be that
of the client.
EC 59 Occasionally a lawyer is called upon to decide
in 3 particular case whether he will be a witness or an
advocate. If a Jawyer is both counsel and witness, he
becomes more casily impeachable for interest and thus
may be a less effective witness. Conversely, the oppos-
ing counsel may be handicapped in challenging the credi-
bility of the lawyer when the lawyer also appears as an
advocate in the case. An advocate who becomes a wit-
ness is in the unseemly and ineffective position of argu-
ing his own credibility. The roles of an advocate and
of a witness are jnconsistent; the function of an advo-
cate is to advance or argue the cause of another, while
that of a witness is to state facts objectively.
EC 510 Problems incident to the lawyer-witness rela-

terests to infl his advice relative to a sy gestion by
his client that additional counsel be 05136%. In liko
manner, his personal interests should not deter him from

g that addif counsel be )! ; on the
contrary, he shouid be alert to the desirability of recomm-
mending additional counsel when, in his judgment, the
broper representation of his client requises it. However,
a lawyer should advise his client not to employ addi-
tional counsel suggesied by the client if the lawyer be-
lieves that such employment would be a disservice to the
client, and he should disclose the reasons for his belicf.

EC 512 Inability of co-counsel to agree on a matter
vital to the representation of their client requires that
their disagreement be submitted by them jointly to their
client for his resolution, and the deci ion of the client
shall control the action to be taken
EC 513 A lawyer should ot maintain membership in
or be infl by any ization of that
undertakes to w-nm.n;rn. direct, or suggest when or how
he should fulfill his professionat obligations to a person
or organization that employs him as a lawyer. Al-
though it is not =on-wnmm~%< unpropes for a lawyer em-
ﬂ_ncwna bya corporation or similar entity to be a mem-
er of an organization of criployees, he should be
vigilant to safeguard his fidelity as a lawyer to his em-
ployer, free from outside influences.

Interests of Multiple Clients
EC 5-14 Maintaining the ind of

Jjudgment required of a lawyer precludes his acceptance
or ca of that will ad: affect
his judgment on behalf of or dilute his loyalty to p
client.” " This problem arises whenever a lawyer is asked
fo represent two or more clients who may have differ-
ing interests, whether such interests be conflioting, fn-
consistent, diverse, or otherwise discordant.’

EC 515 1If a lawyer is requested to undertake or to
continue representation of multiple clients having
m_n——:n:v. differing interests, he must weigh care-

ily the possibility that his judgment may be im-
paired or his loyalty divided if w.nu_ accepts or con-
tinues the employment. He should resolve all doubts
against the propriety of the Tepresentation. A lawyer
should never represent in litigation multiple clients with
differing interests;® and there are few sitmations in
which he would be justified in representing in litigation
multiple clients with potentially differing interests. If
a lawyer accepted such employiment and the interests did
become actually differing, he would have to withdraw
from employment with likelihood of resulting hardship
on the clients; and for this reason it is proferable that
he refuse the employment initially. On the other hand,
there are many instances in which a lawyer may
properly serve multiple clients having tentially differ-
Ing interests in matters not involving itigation,” If the
interests vary only slightly, it is generally likely that the
Jawyer will not be subjected to an adverse influence and
that he can retain his independent judgment on behalf
of each client; and if the interests become differing,
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withdrawal is less likely to have a disruplive effect vpon
the causes of his clients.

EC 5-16 In those instances in which a lawyer is justi-
fied in representing two or more clients having differing
interests, it is nevertheless essential that each client be
given the opportuaity lo evaluate his need for repre-
sentation free of any potential conflict and to obtain
other counsel if he so desires.® Thus before a lawyer
may represent multiple clients, he should explain fully
to each client the implications of the common repre-
sentation and should accept or continue employment
only if the clients consent.™ If there are present other
circumstances that might cause any of the multiple
clients to question the undivided loyalty of the lawyer,
he should also advisc all of the clients of those circum-
stances.™

EC 517 Typically recurring situations jnvolving po-
tentially differing interests are those in which a lawyer
is asked to represent co-defendants in a criminal case,
co-plaintiffs_in a personal injury case, an insured an
his insurer,® and beneficiaries of the estate of a de-
cedent. Whether a lawyer can fairly and adequately
protect the interests of multiple clicnts in these and
similar_situations depends upon an analysis of cach
casc. In certain circumstances, there may exist little
chance of the judgment of the lawyer being p.._<o~wom_m
affected by the slight possibility that ihe interests wi

become actually differing; in other cil the

& position to exert strong economic, political, or social
pressures upon the lawyer. These influences are often
subtle, and a lawyer must be alert to their existence, A
lawyer subjected "to outside pressures should make full
disclosure of them to his client;® and if he or his client
believes that the effectiveness of his represemtation has
been or will be impaired thereby, the lawyer should take
proper steps to withdraw from representation of his
client,

EC 5-22 Economic, litical, or social pressures by
third persons are less mmﬁ« to impinge upon the inde-
pendent judgment of a lawyer in a matter in which he is
compensated directly by his nt and his professional
work is exclusively with his client. On the other hand, if
a lawyer is compensated from a source other than his
client, he may feel a sense of responsibility to someone
other than his client.

EC 523 A person or organization that pays or fur-
nishes lawyers to represent others possesses a polential
power to exert strong pressuses against the independent
judgment of those lawyers. Some employers may be
interested in furthering their own economic, political, or
social goals without regard 10 the professional responsi-
Bility of the lawyer 1o hus jndividual oliont.  Others may
be far more with i or i
of legal principles than in the immediate protection of
the rights mn the lawyer’ dual client. On some

chance of adverse effect upon his judgment is not un-
likely.

employed or retained by a corpota-

owes his allegiance to the entity
and not 10 a stockholder, director, officer, employee,
representative, or other person connected with the en-
tity. In advising the entity, a lawyer should keep para-
mount its interests and his professional judgment should
not be influenced by the personal desires of any person
or organizafion. Occasionally a lawyer for an entity is
requested by a stockholder, director, officer, employee,
representative, or other person connected with the en-
tity to him in an individual capacity; in such
case the lawyer may serve the individual only if the law-
yer is convinced that differing interesis are not present.

EC 519 A lawyer may represent several clients whose
interests are not actually or polentially differing.
Nevertheless, he should explain any circumstances that
might cause a client to question his undivided loyalty.*
Regardless of the belief of a lawyer that he may
properly represent multiple clients, he must defer to a
client who wo_mu the contrary belief and withdraw from
representation of that client.

EC 520 A lawyer is often asked (o serve as an im-
partial arbitrator or mediator in matters which involve
present or former clients. He may serve in either ca-
pacity if he first discloses such present or former rela-
tionships. After a lawyer has undertaken to act as an
impartial arbitrator or mediator, he should not there-
afier represent in the dispute any of the partics involved.

Desires of Third Persons

EC 5-21 The obligation of a lawyer to exercise pro-
fessiona) judgment selety on behalf of his client requires
that he disrcgard the desires of others that might impair
his frec judgment.® The desires of a third person wil
seldom adversely affect a lawyer unless that person is in

i on priority of work may be made
by the employer rather than the Jawyer with the result
that prosecution of work already undertaken for clients
is postponed to their detriment. Similarly, an employer
may seek, consciously or unconsciously, to further its
own ¢conomic interests through the actions of the law-
wua employed by it. Since a lawyer must always be

ree to excrcise his professional judgment without re-
rd to the interests or motives of a third person, the
lawyer who is employed by one to represent another
must constantly guard against erosion of his profes-
sional freedom.”
EC 5-24 To assist a Jawyer in preserving his profes-
sional independence, a number e»v courses are available
to_him. For example, a lawyer should not practice
with or in the form of a professional legal corporation,
even though the corporate form is permitted by law,®
if any director, officer, or stockholder of it is a mon-
lawyer.  Although a lawyer may be ewmployed *by a
business corporation with non-lawyers serving as di-
rectors or officers, and they necessarily have the right
to make decisions of business policy, a lawyer must
decline to accept direction of his professional judgment
from any layman, Various types of legal aid offices are
administered by boards of directors composed of law-
yers and laymen. A lawyer should not accept employ-
ment from such an organization unless the board sets
only broad policies and there is no interference in the
relationship of the lawyer and the individual client he
serves. cre a lawyer is employed by an organization,
a writien agreement that defines the relationship. be-
tween him and the organization and provides for his
independence is desirable since it may serve to prevent
isund ding as to their respective roles. though
other innovations in the means of supplying legal coun-
sel may develop, the responsibility of the lawyer to
maintain his professional independence remains con-
stant, and the legal profession must insure that chang-
ing circumstances do not result in loss of the profes-
sional independence of the lawyer.

DISCIPLINARY RULES

DR 5101 Refusing Fploymen{ When the Interests
of the Lawyer May Impair His Independent
Professional Judgment.

(A) Except with the consent of his clicnt after full dis-
closure, x lawyer shall not accept employment it
the exercise of his professional judgment on behal
of his client will be or reasouably may be affected by
his own financial, business, property, or personal
interests.™

(B) A lawyer shall not accept employment in contem-
plated or pending kitigation H be knows or it ks
obvious that he or a lawyer in his firm ought to be
called as a witness, except that he may undertake
En-_“.ﬂ—-_o«.-.n-: and he or a lawyer in bis firm may
testfy:

(1) H the testimony will relate solely to an uncon-
tested matter,

(2) If the testimony will relate solely fo a matier of
fortuality and there Is no reason 1o believe that
substantinl cvidence will be offered In opposi-
tlon to the testimony.

(3) 1f the testimony will relate solely fo the nature
and valuc of legal services rendered In the case
by the lawyer or his firm to the client.

{4) As to any malter, if refusal would work a sub-
stantial hardship on the client because of the
distinctlve valne of the lawyer or his firm as
counsel In the particular case.

DR 5102 Withdrawal as Counsel When the Lawyer
Becomes 2 Witncas®

CODE OF PROFESSIONAL RESPONSIBILITY
(A) T, alter In
or pending litigation, & lawyer learns or it 15 obyis
ous that he or a lawyer u bis firm ought to be
culled au  withess ou beball of bis client, he shall DR 5-105(C).»
withdruw Erom the conduct of the trial and his fir Ala al
st ot contin represeniuion  the ..m O darzes shall wot Sadcpendont piafea et
ontinue the representation aj meat in behulf of a client will be or is A
be or a lawyer In bis fin testi presatation o Sao0e
e awyer In & ».Ma h .—..mu ﬁ-uu.m eu—um“w A.~.w p._.-.wehu.ﬂ adversely affected by his representatlon of another
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in behalf of a client will be or Is likely to be

; ad-
versely affected by the acceptance of _—-wa profieyed
employment,® except to the extent permiticd under

Fry m__—ae:m‘mﬁ.w.lhne- to the extent permiited wnder DR
(8) 11, afier In ©)

Ju the situations covered by DR 5-105 (A) and
& lawyer may represent multiple n=n=_.m .W it _mmw.w“
vious that he can adequately represent ihe inferest
of each and it eack consents to the representation
after full -_Wa_sen_nb of the Nﬂnn:._o effect of such
on the exercise of his indepen
professional judgment on behalf of each, peadeat
1f u lawyer s required fo decline employmeat or o
withdraw from employmeut under Dit 5-105, no
partner or assoclate of his or his firm may accept

or pending litigation, a lawyer learns or it s obvi-
ous thut be or a lawyer in his firm may be called
as & witness other than ou behalf of his clieat, he
may confinue the representation until it Is ap-
parent that his is or may be i
1o his clients
DR 5103 Qvolding Acquisition of Interest In Litga (D)
lon,
(A) A lawyer shall not acquire a proprietary intevest in
nﬂrﬂ.....n%.:%é.. ar subject matter hm. litigation or confinue such employment.
ucting for a client,™ except that he may; DR 5-106 Settling Simil "
w »_wﬁ_u“.uh.nn granted by law 1o secnre his fee  (A) A lawyer E-.enﬂﬂ.“_anuﬂnnﬂwﬁ o..e.n__.m_._"nu:_nn.”: shall
@) Contract with a client for a reasonable con- Bl etiomen
tingent fee in a civil case.®
(B) While representing a client In connection with con-
temiplated or pending litigation, & lawyer shall not
wmup"_m.n or e Fn-..n:a—..._ to his
client,* except fhat a lawyer may advance or guar- and of the participad
u....ms.n. the cxpenses of .“.«._m.us:.. including court setoment.~ b o Of each person fa ihe
expenses of investigation, e '3
al Sxunination, aud m.m. of e_-_n.n.n..:n.w ind'pye. DX S107 Aoolding Infucnce by Ottiers Tusn the
ing evidence, prov the client 1l -
mately Iiable for such expenses. oo W (A) wueﬂhu.thﬁuﬁmheﬂh._._..ﬂ.rr cllent after full dis.
DR 5-104 Limiting Business Relations with a Client. (1) Accept compensation for his legal services from
€A) A lawyer shall uot enter into & business transaction ..Ee._.a._...:&n_.o..r

clients, unless each client has conseated 1o the
settlement after being advised of the cxistence aud
nature of all the claims Iuvolved in the proposed

of the total amount of the settlement,

with a client if (hey have differlug intecests therci; 2) Accept from onc other than h
and if the clicat expects the lawyer to exercise his of vitue relaed in s represoutation Worhb
therein for the of . by his client.®

the clieat, unless (he clieut has consented after full (8) A lawyer shall not perit a person who recora-
disclosure. meads, employs, or pays him to render legal ser-

(B) Prior (o conclusion of all aspects of the matter giv- Yces for another to direct or regulate his profes-
ing rise 10 his enployment, a lawyer shall not enter slonal judgment in rendering such legal services.®

or understanding with 5 (€ A hwyer shall nof practice with ov in the fotm of 1

it by which he acquires o hortzed

r
lo practice law for a profit, if;

exest in publication rights with
ights with respect (o (he (1)"A non-lawyer owns any interest fherein,® ex-

".._.A_..W..._h“...nﬁ_% of his employnseut or proposed em- cept that 5 Aducte '
luciary representative of the estate
DR 5105 Refusing to Accept or Continue Employ- The o raay, old ihe stock or Inierest of
":n.-"_".n _.__._u “.:nn..nnﬂhﬂn >~-.:.=_n- ‘Client May e taw .w.n.. or & reasonable time during adwmin-
mp e Independent Professio: 4
hent of the _.uiwoq. mal Judg- @ .”__ “wu.n_uu\wn.. is a corporate director or officer
@A) .n»x meazemrﬂ_a decline proffered employment if the () A non-lawyer has the right o direct or control
the professioual judgment of a lawyer.®

NOTES

....:m Fbﬁ?.ﬁ»uwm-ww.&i 18 of the highest order and he ﬁ.ms m‘ et oy O o Syt 176 F. Supp. 945,
st .%_,_n:_w_ﬁan_aw__ﬁnﬁ adverse Jo those of the client. Wikice .w.uwwi_“wmewwu ‘poglied. _mm__ o .m..:momm.nm. 5
and the confidence and trust which E.o“._ﬂ.."ﬂ..ﬁw:_wﬂ..w re,amurﬂi_kw mmmﬂnm__&. [y et denied. 319
2. “Atiorneys must-not’ alow Ghen pivate interesta 10
cntire devotion 1o, the Ineerests of their "cliemnrs ™ Lt
$iates v. Auonymous, 215 F. Supp. 111, 113 (E.D. Ten,
; “[Tihe court [below] concluded that a firm may not ac-
pct et R e el SRt S SO A

.5:::.%:—.»%23:53..._

. Y who Is sepre-  be mainrcre may

senting him in another matter, all foeling of foyalty is neccs-  puble u.oﬂmu_nawna“_.“n.;nnu_..“_.auu..:.:.:_. attomey whe bas

e ;. o9 fopresentation of & client (o dectine, while repre-
attner, : any @

o e St s e e ey T 20 ATy S S B
u._n"wnnmn_..nnouwu.ehqﬂmn- _n.__sNo_n s the nnugnﬂns.u of com- L. Ass'm, c:”.mﬁ.ﬁ,h Anewer N MN,%M_M...EZ%J@MMW."_N
? all o i o o + B
_-w___ r_.._."_ 2 E:._.“.u_ case the client Is entitled ﬂ nﬁﬁ“ "wmsu% ..a_wamw.aﬁ. v- Ratuner, 152 Conn. 59, 65,203 A.2d
Quircments of Subrmeot one. These atc fundamental re- 3. “Courts of equity wil acrutinize with jealous vigilance
hemgnent et s o =.~. _2 the Fourteenth Amend-  transactions between parties occupying .,L:n_r relations
Amendment casty ‘ane Brinciples ate applicable in Sixth  toward cach other, + . 4 dead Wil not be Told T
an"siiomey 0w Tave 'wo contic o tcrowt b that b ot f 13de by 5% granior it 4 rowledge of is
must devote his full and faithful efforts toward the de-  and _EnEﬁn_vm.hamhwnnun:m-._ he. an_oﬂﬂ.«n.n_‘mﬁ_..ﬁﬁm«
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selation exists, the burden of proof is on the grantee or
beneficiary of an instrument cxeculed during the exisicnce
of such relationship to show the fairness of the transuction,
that it was equitable and just and that it did not procced
from unduc influence. . . . The same rule has application
where an attorney tngages in a transaction with a client
during the cxistence of the relation and is benefited thereby.
... Converscly, an attorney 1 not prohibited from deal-
ing ‘'with his client or buying his property, and such con-
iracts, if open, fair and honest, when deliberately made,
are as valid as conlracts betwcen other parties. . .. [I)m-
—xu:h:- factors in determining whether a transaction is fair
nclude a showing by ihe fiduciary (1) that he made a
full and frunk disclosure of all the relevant information

that the consideration was sdequate; and
ipal had independent advice before com-
pleting the transaction.” McFail v. Braden, 19 1\l 2d 108,
117-18, 166 N. E. 2d 46, 52 (1960).

4. Se¢ State ex rel. Nebraska State Bar Ass'n v, Richards,
165 Neb. 80, 94-95, 84 N. W. 2d 136, 146 (1957).

5. See ABA CANON 9.

6. See ABA Canow 10.

7. See Coow oF PxorEssioNAL REsPoNssiITY, EC 2:20,

8, See ABA CanoON 42,

9. “Rule Ja. ... A member of the State Bar shall not
directly or indlrectly pay or agree to _w:«. of tepresent or
sanction the representation that he will pay, medical, hos-
n_E_ or nursing bills or other personal expenses incurred

)y or for a client, prospective or existing; provided this rule
shall nat Nv—.or_.u a member:

“(1) with the consent of Ihe clicnt, from paying or agree-
ing to pay to third persons such expenscs from funds col-
lected or 10 be collected for the client; or

(2) after he has been employed, from leading moncy o
-_ei chent upon the client’s promise in writing 10 repay such

a

(3), from advancing the casts of prosecuting ar defending
a claim or action. Such costs within thc meaning of this
subparagraph (3) include all taxable costs or disburscments,
<osts or investigation and costs of oblaining and presenting
cvidence,”  Cal. BUSINESS AND PROFEssIONS Cobe §6076
(West Supp. 1967). i

10. “When a lawyer knows, prior to triat, that he will be
& necessary witiiess, except as to mercly formal malters
such as ldeatification o custody of a document or the like,
neither he nor i m_or associates should conduct the
trial. M, during the trial, he discovers that the ends of
ustice require -.w» lestimony, he should, from that point on,
if feasible and not prejudicial to his client’s case, leave
further conduct of the (rial to other counscl. If clrcum-
stances do not permit withdrawal from the conduct of the
trial, the lawyer should not argue the credibility of his own
testimony.” A Code of Trial Conduct: P by the

adopted by the Al ! Bar on 30,
1937, and by the Pennsylvania Bar Association on January
7, 1938, provides in part that ‘It is unprofessional to repre-
sent conilicting Interests, except by express conscut of afl
concerned given after a full disclosure of the facts. Within
the meaning of this Canon, a lawyer represcnis conflicling
interests when, in behalf of one client, it is his duty (0
contend for that which duty to another client requircs him
to oppose.” The full disclosure required by this canon
contemplates that the possibly adverse effect of the con-
flict be fully ¢xplained by the attorney to the client to be
affected and by him thoroughly understood. . . .

“The forcgoing canon applies Lo cases where the clr-

cumatances are such that possibly cooflicting interests mu

ermissibly be represented by the samc attorney. But mani-
cstly, there are instances wilere the conflicts of interest are
50 critically adversc as not to admit of one atlorney’s repee-
senting both sidcs.  Such is the situation which this record
preseats. No one could conscionably contend that the
same attorney may fepresent both the plaintiff and de-
fendant in an adversary action, Yet, that is what is being
donc in this case.” Jedwabny v, Philadelphia Transpor-
tation Co., 390 Pa. 231, 235, 135 A. 2d 252, 254 (1957)
ﬁﬂmm%n:..nk. 355 US. 966, 2 L. Ed. 2d 541, 78 S. Ct. sst

20, “Glasser wished the benefit of the undivided assistance
of counsel of his own choice. i i
on the part of an accused should be respected. Irrespective
of any conflict of interest, the additional burden of repre-
senting another party may cooceivably Impair counsel's
effectiveness.

“To determine the precise degree of prejudice sustained by
Glasser as a result of the court's appointment of Stewart
23 counsel for Kretske is at once difficult and unnccessary.
The right to have the assistance of counsel is 100 funda-
mental _and absolute 10 allow couris 1o lIndulge in nico
calculations as to the mmount of prejudice arising from its
denial.”  Glasser v. United States, 315 U.S. 60, 75-76, 86
L. Ed. 680, 702 S. Ct. 457, 467 (1942).

21. See ABA CaNoON 6.

22, Id.

2). Cf. ABA Opinion 282 (1950).

“When counsel, although paid by the casualty company,
undertakes 1o represent the policyholder and files his motice
of appcarance, he owes to his clent, the assurcd, an un-
deviating and single alleglance, His fealty embraces the
1equirement 1o produce in court all witnesses, fact and ex-
peit, who are available and necessary for the proper pro-
tection of the rights of his client. . , .

. . . The Canons of Professional Ethics make it pellucid
that there arc not two standards, one applying to counsel
privately retaincd by a client, and the other to counsel paid

{mertcan’College of Trial Lawyers, 43 AB.AJ. 2, 22425
11. €7, Canon 1!
client

'When a lawyer is a witncas for his
excepl as o merely formal matiers, such as the at-

testation or custody of an instrament and the like, he should
e trlal of the case 1o other counsel.”

leave

stances arise which could not be anticipated and It is neces-
sary to prevent a miscarriage of justice. In those rare
cases where the testimony of an attorney is nesded to pro-
tect his client’s intercsts, it is not only proper but man-
datory that it be forthcoming.” Schwartz v, Wenger, 267
Minn. 40, 43-44, 124 W, 2d 489, 492 (1963).

13. “The great weight of authority in this country holds
that the attorney who acts as counse] and witdess, in behal(
of his client, in the same cause va a material matter, not
of a merety formal character, and not in an emergency, but
having knowledge that he would be required 10 be a witness
in ampte time to have secured other counsel and given up
his scrvice In the case, violates a highly important pro-
vision of the Code of Ethics and a rule of professional
conduct, but docs not commit a legal error in o0 testifying,
a2 a resull of which a new trial will be granted.” Erwin
M. Jennings Co. v. DiGenava, 167 Coun. 491, 499, 141A.
866, 869 (1928).

14. “(Clases may arise, and In practice often do arise, in
which there would be & failure of justice should the at-
torncy withhold hig testimony. 1n such a case it would be
a vicious professional sentiment which would deprive the
client of the benefit of his -:E.:nﬁ\- testimony.”  Connolly

. W. 17, 19 (1881).
: “Except when essential to the cods of
justice, 1 lawyer should avold testifying in court in behalf
of his client,”

15. Cj. ABA CanoN 7.

16. See ABA Canon T.

17. See ABA CaNoN 6; cf. ABA Opinions 261 (1944),
242 (1942), 142 (1935), and 30 (1931).

18. The AHA Canons speak of *conflicting inlerests”
rather than ‘“differing interests” but make no aliempl to
define such other than the statement in Canon “Within
the meaning of this canon, a lawyer represents conflicting
interests when, in behalf of one client, it is his duty to
contend for that which duty to another client requires him
to oppose.”

19. “Canon 6 of tho Canons of Professional Ethics,

by an carrier.”  American Employers Ins, Co. v.
Goble Atrcraft Specialties, 205 Misc. 1066, 1075, 131 N. Y.
S. 2d 393, 401 (1954), motion 1o withdraw appeal granted,
1 App. Div. 2d 1008, 154 N. Y, S. 2d 835 (1956).
“IClounsel, sclected by Siate Farm to defend Dorothy
ker's suif for $50,000 damages, was apprised by Walker
that his carlier version of the accident was untrue and that
actually the accident occurred because he lost control of
his car in passing a Cadillac just ahcad. At that point,
Walker’s counsel should havc refused to participate further
in view of the conflict of interest between Walker and State
Farm. ., . Instead he participated in the cosuing depo-
sition’ of the Walkers, even 100k an er parfe sworn state-
ment from Mr. Walker in order to advisc State Farm what
action it should take, and laler used the statcment against
Walker in the District Court. This action we_.nvnn.: 10
contravene an indiana attorney’s duty ‘at every peril to him-
self, to prescrve the secrets of his ctient' . ., . State Farm
Mut. Auto Ins. Co. v. Walker, 382 F.2d 548, 552 (1967)
M“ww._ﬂnamql. 389 ULS. 1045, 19 L. Ed, 2d 837, 88 S. Ct. 789

24. See ABA CanNOK 6,

25. See ABA CaNoN 15,

“Objection to the intervention of a lay intermediary, who
may control litigation or otherwise iniecfere with the render-
ing of legal services in a confidential rclationship, . . .
derives from the element of pecuniary galw. Fearful of
dangers thought to arise from that element, the courts of
States have sustained regulations aimed at theso
actlvities. We intimate po view one way or the other aa
to the merits of those decisions with respecl to the W -
ticular arrangements sgainst which they are dicected. It in
cnough that the superficial resemblance in form between
those arrangements and that st bar cannot obscure the
vital fact that herc the entire arrangement employs constitu-
tionally privileged means of expression to secure constitu-
tionally guaramtecd civil rights.” NAACP v. Button, 371
U.S. 415, 44142, 9 L. Ed. 2d 405, 423-24, 83 §. C1. 328,
342-43 (1963).

26. Cf. ABA CANON'38.

. “Cerlainly it is true that ‘the professional rclationship
between an_attorney and his client is highly personal, in-
yob an intimate appreciation of cach judividual client’s
particular problem.' And this Committee docs not_condone

CODE OF PROFESSIONAL RESPONSIBILITY
Sce Informal Opinjons 469 and 679. Of
coursc, as the latier decision points out, there must be full
w the attoraey to the client.

cl. ABA Opinion 288 (1954).
(5 the latier decision po /. ABA Opimions 167 (1937), 60
1942) held that an attorney coutd
client and the responsibility

scveral slates which are de- o

1o make Ithe practice of law in a form that will be e e Slnce o do
t of lawyers incorporating
rious corporate character-

. Cf. ABA CANON 6 and ABA Opinions 181
72 (1932), 50 (1931), 49

“New York County [Oplnion) 20:
not advise a clieat to employ an invest
which he is intcrested, without Informi
Dainker, LEGAL ETHICS 956

or forming assoclations with vai

Ipinions 243 (1942) and 23

transaction, or crediting the chi s bill
this Tocelved, s guilly Of unethiset wonnct

40. See ABA CaNOX 35; ¢f. ABA O,
“When the lay forwarder, \-— agent
wardd a claim to an attorney,

the direct relatl
attorney and client shal! then e e e

xist between the attorney

sclf as an intermedlary to control
torney,” ABA Opinion 294 (1958).
“Permanent beneficiat and voting rights In the or-
praclice law, whatever its form, must
ers while the organization s engaged
w." ABA Opinion 303 (1961).
. . promulgates underlying principtes
matter In what form of organi-

firm to oppose the intesest of the state while another mem-

could not sepresent both the public and the de-
no member of his law firm could either.”

and ABA Opinions 220 (1941),
and 33 (1931); but cf. Ecwin M.
Co. v. DiGenova, 107 Conn. 491, 498-99, 141 A,

31. This Caron {19] of Ethics needs na elaboration to be
applied 1o the facts here.

zation lawyers practice law.
shall be admitted or held out as a pra
Wwho is not 2 member of the legal profession duly authorized
to practice, and amenable to pro
it clear that any cemralized man:
Yyers 1o avoid a violation of this Canon.”™

essional discipline, makes

y and eflect of bis own testimony.

r-member of the ofganisation
language in Canon 35 that a lawyer should
0 and ABA Opinions 219 (1949), 26 mere: o e Betformance of hls, duties

or FrorEssionar onsmiLITY, DR nd not lawyer intermediaries with whom he

in the practice of law."”

A Lawyer Should Represent a
Client Competently

ETHICAL CONSIDERATIONS
EC 61 Because of his vital role in the legal PIocess,
a lawyer should act with competence and proper care in
representing clients.  He should strive to become and
remain proficient in his practice!
ployment only in matters which
come competent to handle,

EC 62 A lawyer is aided in aitaining and maintain.
y keeping abreast of current legal
in

and investigation, as lon
unreasonable delay or expense to

require the association by the law:
other disciplines. A lawyer off:
matter in which he is not and do
so qualified should either decl;
with the consent of his client,
and associate a lawyer who is

fered employment in a
DeS Not expect to become
ine the employment or,
accept the employment
competent in the matter.!
EC 64 Having undertaken representation, a lawyer
should use proper care to safeg:

He has the additional ethical obligation to assist in im-
profession, and he may do so by par-
2 activities intended to advance the
ality and standards of members of
f particular importance is the careful

uard the interests of his
s accepted employment in a mat-

become compeltent, he should diligently undertake the
work and study necessary to quali
g qualified to handle a particular matter,
X quires him to prepare ade-
give appropriate attention (o his legal

Tncshort, a lawyer should his obligation to his client re

a y gal profession i advanc-
ing the highest possible standards of integrity and com-
petence and to meet those standards himself.

EC 63 White the licensing of & lawyer is evidence
that he has met the standards then u-n:«::
sion to the bar, a lawyer generally shoul
employment in any area of the law in whicl
However, he may accept such emy
to become qualified through

strive at all levels 1o aid the le;

EC 65 A _m—:n_‘ should have pride in his professional
is obligati

higher motivation than that arising from fear of civil
liability or disciplinary penalty,

EC 66 >A_u1<o_. should not seck, by contract or other
means, to limit his individual liability to his client for

it in good faith he expects his malpractice. A lawyer who handles the affairs of his
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clicnt %33:% has no need to attempt to limit his lia-
bility for his professional activities and one who does
not handle the affairs of his client properly should not
be permitted to do so, A lawyer who is a stockholder

in or is with a ional legal i
may, however, limit his liability for malpractice of his
associstes in 1he corporation, but only to the extent per-
mitted by law.®

DISCIPLINARY RULES

DR 6-101 Falllog to Act Competently.
(A) A lawyer shall notz
(1) Handle a legal mafter which he kmows or
should know that he is not competent to
handle, without assoclating with him a lawyer
who Is competent to handle it

(2) Handle a legal matter without preparation ade-
quate In the circumstances.
(3) Ncglect a legal matter eatrusted fo him.*
DR 6102 Limiting Liability to Client.
(A) A lawyer shall not attenpt o exonerate himself
from or lmit his liability to hls client for his per-
sonal malpractice,

NOTES

a lawyer il he is to
iclent service. And, in

years wilhin the lives of most of the adults living today who
may be seeking advice. Most of these changes have been
accompanied by changes and developments in the law, . . .
Every practicing lawycr cocounlers these problems and i
often perplexed with his own inability 10 keep up, not only
with changes in the law, but also with changes
of his clients and their legal problems.

“To be sure, no client bias a right 1o expect that his lawyer

1o advise to the best of his tegal talents and abilities.” Levy
& Sprague, Accounting and Law; Is Dual Practice in the
Public Inserest?, 52 AB.AJ. 1110, 1112 (1966).

n..\ﬂ.n!:@—«!:-voﬂcn non:!-_-.w _nn-—oa_cnu:o-rs
enthusiastically supported by the ABA, is to make it
possible for lawycrs to make themselves better lawyers. But

be conceatrated within a limited field, the greater the pro-
ficlency and experiness that can be developed.” Report of
the Special Committee_on Specialization and Specialized
Legal Educatton, 79 AB.A. Rep, 582, 588 (1954).

3, “If the atiorney is not compelent to skillfully and
properly perform the work, he should not undertake the
service.” "Degen v, Steinbrink, 202 App. Div. 477, 481, 195
N. Y. 8. BI0, 814 (1922), af'd mens., 236 N. Y. 669 142
N E. 328 (1923).

4.Ct. ABA a%::e; 232 (1941).

5. See ABA Opinlon 301 (1961); ¢f. Coor oF PROFES-
SIONAL RESPONSIBILITY, EC 2-11.

6. The annual report for 1967-1968 of the Committee on
Grievances of the Association of the Bar of the City of
New York showed a receipt of 2,232 complaints; of the

CANON 7 :

A Lawyer Should Represent a Client
Zealously Within the Bounds
of the Law

ETHICAL CONSIDERATIONS

EC 7-1 The duty of a lawyer, both to his client* and
o the legal system, is o sepresent his client zealously?
within the bounds of the law,? which includes Discipli-
nary Rules and i ) 3
The professional responsibi of a lawyer derives from
his_membership in a profession which has the duty of
assisting members of the public 10 secure and protect
available legal rights and wo:ons. Ia our government
of laws and not of men, each member of our society is
entitled to have his conduct judged and regulated in
accordance with the law;® to seek any lawful objective®
through legally permissible means;' and to present for
adjudication any lawful claim, issue, or defense.

EC 72 The bounds of the law in a given case arc
often difficult to ascertain® The language of legislative
enactments and judicial cw::c:u may be uncertain as
applicd to varying factual situations. The limits and
specific meaning of apparently relevant law may be
made doubtful by ch or i

statutes or ju-
dicial opinions, and changing public and judicial atti-
tudes, Certainty of law ranges from well-seitled rules
through areas of conflicting authority to areas without
precedent,

EC 7-3 Where the bounds of law are uncertain, the
action of a lawyer may depend on whether he is serving
as advocate or adviser. A lawyer may serve simultane-
ously as both advocate and adviser, but the two roles
are essentially different.® In asserting a position on be-
half of his client, an advocate for the most part deals
with past conduct and must take the facts as he finds
them. By contrast, a lawyer serving as adviser primarily

assists his client in determining the course of futurc con-
duct and relationships. - While serving as advocate, a
lawyer should resolve in favor of his client doubts as to
the bounds of the law.® 1In serving a client as adviser, a
lawyer in appropriate circumstances should give his m:d.
fessional opinion as to what the ultimate decisions of the
courts would likely be as to the applicable law.

Duty of the Lawyer to a Client

EC 7-4 The advocate may urge any permissible con-
struction of the Jaw favorable to his client, without re-
gard to his professional opinion as to the likelihood that
the construction will ultimately prevail®* His conduct
is within the bounds of the law, and therefore permis-
sible, if the position taken is supported by the law or is
supportable by a good faith argument for an extension,
madification, or reversal of the Jaw. However, a lawyer
is not justified in asserting a position in Litigation that
is frivolous.*

EC 7-5 A lawyer as adviser furthers the interest of
his client by giving his professional opinion as to what
he belicves would likely be the ultimate decision of the
courts on the matter at hand and by informing his
client of the practical cffect of such decision.’ e ma)
continuc in the tepresentation of his client ven thoug
his client has elected to pursue a course of conduct
contrary to the advice of the lawyer so long as he docs
not thereby knowingly assist the client to engage in ii-
legal conduct or to take a frivolous legal position. A
lawyer should never encourage or aid his client to com-
mit criminal acts or counsel his client on how 1o violate
the law and avoid punishment thercfor.:

e
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EC 7-6 Whether the proposed action of a lawyer is
within the bounds of the law may be a perplexin
question when his client is conicmplating a course of
conduct having legal consequences that vary according
to the client’s intent, motive, or desires at the time o
the action, Often a lawyer is asked to assist his client
in developing evidence relevant to the state of mind of
the client at a pasticular time. He may properly assist
his client in the development and preservation of evi-
dence of existing motive, intent, or desire; obviously, he
may not do anything furthering the creation or preserva-
tion of false evidence. In many cases a lawyer may not
be certain as 1o the state of mind of his client, and in
those situations he should resolve reasonable doubts in
favor of his client.
EC 7-7 In certain arcas of legal representation not
wnon.m:w the merits of the cause or substantially preju-
ng the rights of a client, a lawyer is entitled to make
decisions on his own. But otherwise the authority to
make decisions is_exclusively that of the client and, if
mude within the framework of the law, such decisions
are binding on his lawyer. As :..%mn-_ examples in civil
cases, it is for the client to decide whether he wili ac-
cept & settlement offer or whether he will waive his
right to plead an affirmative defense. A defense lawyer
in a criminal case has the duty to advise his client fully
on whether a particular plea to a charge appears to be
desirable and as (o the prospects of success on appeal,
but it is for the client to decide what plea should be
entered and whether an appeal shoutd be taken.
EC 7-8 A lawyer should exert his best efforts to in-
sure that decisions of his client are made only after the
client has been i of relevant i I A
lawyer ought to initiate this decision-making process if
the client does not do so. Advice of a lawyer (o his
client need not be confined to purely legal considera-
tions. A lawyes should advise his client of the pos-
sible effcct of each legal alternative.’” A lawyer should
bring to bear upon this decision-making process the full-
ness of his experience as well as his objective view-
point*® In assisting his client to reach a proper de-
cision, it is often desitable for a lawyer to point out
those factors which may lead to a decision that is
morally just as well egally permissible.® e may
ize the il of harsh that

the client is capable of understanding the matter in
question or of conlributing to the advancement of his
intetests, regardless of whether he is legally disqualified
from performing certain acts, the lawyer should obtain
from him all possible aid. If the disability of a client
and the lack of a legal representative compel the lawyer
to make decisions for his client, the lawyer should con-
sider ull circumstances then prevailing and act with care
to safeguard and advance the interesis of his client. But
obviously a lawyer cannot perform any act or make any
decision which he law requires his client to perform or
make, either acting for himself if competent, or by a
duly ive if legally i

EC 7-13 The ibility of a public

differs from that of the usual advocate; his duty is to
seek justice, not merely to convict.® This special duty
exists because: (1) the prosecutor represents the sover-
€ign and therefore should use restraint in the discre-
tionary cxercisc of governmental powers, such as in the
selection of cases to prosecute; (2) during trial the
prosecutor is not only an advocale but he also may
make decisions normally made by an individual client,

and those affecting the public interest should be fair to
all; and (3) in our system of criminal justice the accused
is to be given the benefit of all reasonable doubts.
With respect 1o cvidence and witnesses, the prosecutor
has responsibilities different from those of a lawyer
in private practice: the prosecutor should make timely
disclosure to the defense of available evidence, known
1o him, that tends 10 negate the guilt of the accused,
mitigate the degree of the offense, or reduce the punishe
ment.  Further, a should oot i i
avoid pursuit of evidence merely because he believes it
will damage the prosecutor's case or aid the accused.
EC 7-14 A government lawyer who has discretionary
power relative to litigation should refrain from institui-
ing or continuing litigation that is obviously unfair. A
government lawyer not having such discretionary power
who believes there is lack of merit in a controversy sub-
mitted to him should so advise his superiors and recom-
mend the avoidance of unfair litigation. A government
lawyer in a civil action or administrative proceeding has
the responsibility to seek justice and to develop a full
and fair record, and he should not vse his position or

might result from assertion of legally Hn:_.:uam!a posi-
tions. In the final analysis, however, the lawyer should
always remember that the decision whether to forego
tegally available objectives or mcthods because of non-
legal factors is ultimately for the client and not for him-
self. In the event that the client in a non-adjudicatory
matter insists upon a course of conduct that is contrary
to the judgment and advice of the lawyer but not pro-
hibited by Disciplinary Rules, the lawyer may withdraw
from the employment.®

EC 7-9 In the exercist of his ional jud,

the 1 power of the 1o harass parties
or to bring about unjust settlements or results,

EC 7-15 The nature and purpose of proceedings be-
fore administrative ageacies vary widcly. The proceed-
ings may be legislative or quasi-judicial, or & combina-
tion of both. They may be ex parte 1o character, in
which event they may originate cither at the instance of
the agency or upon mation of an interested party. The
scope of an inquiry may be purely investigative or it
may be -:_“w_ adversary looking toward the adjudica-
tion wn specific rights of a party or of classes of parties,

on those decisions which are for his ion in

The are but of some of the types of

the handling of a legal matter,™ a lawyer should always
act in a manner coasistent with the best intesests of his
client.® However, when an action in the best interest
of his client seems to him to be unjust, he may ask his
client for permission to forego such action.®

EC 7-10  The duty of s lawyer to represent his client
with zeal docs not militate against his concurrent obli-
gation to treat with consideration all persons involved
in the legal process and to avoid the infliction of need-
less harm.

EC 7-11 The responsibilities of a lawyer may vary
according to the intelligence, experience, mental con-
dition or age of a client, the obligation of a public
officer, or the nature of a particular proceeding. Ex-
smples include the representation of an illiterate or an
incompetent, service as a public prosecutor or other
government lawyer, and appearances before administra-
tive and legislative bodies.

EC 7-12  Any mental or physical condition of a client
that renders him i of making a it jude-

hcw agencies. A
lawyer before an inistrative agecy,™ re-
gardless of the nature of the proceeding it is conduct-
ing, has the continuing duty to advance the cause of
his client within the bounds of the law.® Where the
applicable rules of the wﬂnsn_w impose specific obliga-
tions upon a Iawyer, it is his duty to comply therewith,
unless the lawyer has a _01.5_-5 basis for challenging
the validity thereof. In all appearances before admin-
istrative agencies, a lawyer should identify himsclf, his
client if identity of his client is not privileged,” and the
nature of his It is not im-
proper, however, for a lawyer fo seek from an agency
information available to the public without identifying
his client.
EC 7-16 The primary business of a legislative body is
to enact laws rather than to adjudicale controversies,
although on occasion the activities of a Jegislative body
may_take on the characteristics of an adversary pro-
ceeding, i in il igative and i h
matters. ._‘rm m&.n of a _niwoq supporting or opposing

ment on his own behalf casts additional responsibilities

upon his lawyer, Where an incompetent is acting
through a guardian or other legal ive, a law-

T 1 normally is quite different from
his role in representing a person under investigation or
on trial by a legislalive body, When a lawyer appears
n

yer must Jook to such representative for those decisions
which are normally the prerogative of the client to
make. If a client under disability has no legal repre-
sentative, his lawyer may be compelled in court pro-
ceedings to make decisions on behalf of the client. If

i with he seeks to
affect the lawmaking process, but when he appears on
behalf of a client in investigatory or impeachment pro-
ceedings, he is concerned with the protection of the
rights of his client, In either event, he should identify

bimself and his client, if identity of his client is not
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—ii_nnn._. E:_wrc__EnoEEwi:rE.EwnnEn_uimw:a
legislative rules.™
EC 7-17 The obligation of loyalty to his client applies

only to a lawyer in the of his

chullenge its soundness in whole or in part
mhAq.N‘ In order to bring about just and informed

has done so; but, having made such disclosure, be may
3 £ s

dutles and implies no obligation to adopt a personal
viewpoint_favorable to the interests or desires of his
client.®  While a lawyer must act always with circum-
spection order that his conduct will not adversely
affect the rights of a client in a malter he is then han-
dling, he may fake positions on public issues and
espause legal reforms he favors without regard Lo the
individual views of any client.

EC 7-18 The legal system in its broadest sense func-
tions best when persons in need of legal advice or as:

the consent of the lawyer for that person® If one
& not represented by counsel, a lawyer representing an-
other may have to deal directly with the uarepresented
person; in such an instance, a lawyer should not under-
take to give advice to the person who is attempling to
represent himsclf,” except an_ he may advise him to ob-
tain a lawyer,

Duty of the Lawyer to the Adversary System of Justice
EC 7419 Our legal system provides for the adjudica-

tion of disputes governed by the rules of substantive,
evidentiary, and procedural law.

EC 7-20 1n order to function properly, onr sdjudica-
live process requires an informed, impartial tribunal
capable of administering justice ' protptly and. of.
ficientlys ding w that public
confidence and respect® Not only must there be

been prescribed largely by legislative enactments, court
rules and decisions, and administrative roles, Through
the years certain concepts of proper professional
conduct have become rules of law applicable to the

while the criminal process

process;™ further, the person against whom tho crisy.
Inal process is 5o misused may be deterred from assert.
ing bis fegal rights and thus the uscfulness of the civil
process in sctling private disputes is impaired. As in
all cases of abuse of judicial process, the improper use
of criminal process tends to diminish public confidence
in our legal sysiem.
EC 7-22 Respect for judicial rulings is essential to the
ﬂmowﬂ administration of justice; however, a litiant or
is Jawyer may, in good faith and within the framework
of the Jaw, take steps to test the correctness of & ruling
of a tribunal ®
EC 723 The complexity of law often makes it difficult
for & tribunal 1o be fully informed unless the pertinent
law is presented by the lawyers in the catse, A tribunal
that is fully informed on the applicable law is better able
to make a fair and accurate determination of the matter
before i _ The adversary system contemplates that each
lawyer will present an. argue the existing law in the
light most favorable to his client® Where a lawyer
knows of legal authority in the controlling Jjurisdiction
direcily adverse 10 the position of his client, he should
inform the tribunal of its existence unless his adversary

.. tiary and rules have been
established by tribunals to permit the inclusion of relo.
vant evidence and argument and the exclusion of all
other considerations, m_,
personal opinion as fo the justness of a cause, as to the
credibility of a Witness, as ta the culpability of a civil
litigant, or as o the guilt or innocence of an accused
is =o_- a proper subject for argument to the trier of
fact. 1t Is improper as to factual matters because ad-
missible evidence possessed by a lawyer should be
presented only as sworn testimony. It is improper as
I because, were the rul otherwise,
the silence of a lawyer on a given occasion could be
construed unfavorably to his client. However, a lawyer
may argue, on his analysis of the evidence, for any
position or conclusion with Tespect to any of the fore-
going matters,

verify only those pleadings
pliance with applicable law and rules; a lawyer should
not make any prefatory statement before a tribunal in
regard 1o the purported facis of the case on trial unless
he v.n__oﬁm,:..»» his statcinent will be supporicd by ad-
missible evidence; a lawyer should not ask a witness a
question solely for the purpose of harassing or embar-
rassing him; and a lawyer should not by subterfuge put
before a jury matters which it cannot properly consider.
EC 726 The law and Disciplinaty Rules prohibit the
use of fraudulent, false, or perjured testimony or evi-

A lawyer who knowingly" pasticipates

missible evidence his client desires to have presented
unless he knows, or from facts within his knowledge
should know, that such testimony or evidence is false,
fraudulent, or perjured. %

EC 7-27 Because it interferes with the proper admin-
istration of justice, a lawyer should not suUppress evi-
dence that he or his clieat has a legal obligation to re-
veal or produce. In like maaner, a lawyer should not
advise OI cause & person 1o secrete himself or to leave
the jurisdiction of a tribunal for the purpose of making
him’unavailable as 2 witness therein.%

EC 7-28 Witnesses should always testify truthfullys
and should be free from any financial inducements that

may Day or agtee to puy an expert witness a reasonable
fee for his services as an expert,  But in no event should
a lawyer pay or agree to pay a contingent fee ta any
Witness. A lawyer should excreise reasonable diligence
to see that his cfient and lay associates conform to these
standards, %
EC 7-29 To safeguard the impartiality that is essential
to the judicial process, veniremen and jurors should be
ecled against infl *  When im-
partiality is present, public confidence in the judicial
System is enhanced.  There should be no extrajudicial
Communication with veniremen prior to trial or with
jurors during trial by or on behalf of a lawyer connected
with the case, Furthermore, a lawyer who is not con-
mected with the case should not communicate with of
¢cause anather 1o communicate with B venireman or a
Jurer about the case. After the trial, communicalion by
a lawyer with juross is permitted so long as he refrains
from ‘asking questions or making comments that tend to
harass or embarrass the juror® or to influence actions of
the juror in future cases. Were g lawyer 10 be prohib-
ited from communicating after trial with a juror, he
could not ascertain if the verdict might be subject to
legal challenge, in which event the invalidity of a verdict
smight go undetected® When an extrajudicial commu-
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nication by a lawyer with a juror is permitted by law, it
should be made i and with 1o the

tribunal by a writing unless a copy thereof is promptly

personal feelings of the juror.

o opposing counsel or to the adverse party if
he is not represented by a lawye: Ordinarily an oral

EC 7-30 or h iga of veni-
remen or jusors seriously impair the cffectiveness of out
jury system. For this reason, a lawyer or anyonc on his

behalf who conducts an investigation of veniremen or

jurors should act with circumspection and restraint.
EC 731 C icati with or i igati of
members of families of veniremen or jurors by a lawyer
or by anyone on his behalf are subject to the restrictions
imposed upon the lawyer with respect to his communica-
tions with or investigations of veniremen and jurors.
EC 7-32 Because of his duty to aid in preserving the
integrity of the jury sysiem, a lawyer who learns of im-
proper conduct by or towards a venireman, a juror, or
a member of the family of cither should make a prompt
report to the court regarding such conduct.

EC 7-33 A goal of our lcgal system is that each party
shall have his case, criminal or civil, adjudicated by an
impartial tribunal, The altainment of (his goal may be
defeated by di ination of news or which
tend to influence judge or jury® Such news or com-
menls may prevent prospective jurors from being im-
partial at the outsct of the trial® and may also interfere
with the obligation of jurors to base their verdict solely
upon the evidence admiited in the trial® The release

by a lawyer with a judge or hearing offi-
cer should be made only upon adequate notice to op-
posing counsel, or, if there is none, o the opposing
party. A lawyer should not condone or lend himself to
private importunities by another with a judge or hearing
officer on behalf of himse!f or his client.
EC 7-36 Judicial hcarings ought to be conducted
through dignified and orderly procedures designed to
protect the tights of all parties, Although a lawyer has
the duty to represent his client zealously, he should not
engage in any conduct that offends the dignity and de-
corum of ings.*  While intai his inde-
pendence, a lawyer should be respectful, courtcons, and
above-board in his relations with a judge or hearing offi-
cer before whom he appears®  He shoud avoid undue
solicitude for the comfort or convenience of judge or
jury and should avoid muy other conduct calculated to
gain special consideration.
EC 7-37 In adversary proceedings, clients are litigants
and though ill feeling may exist between clients, such ill
feeling should not influence a lawyer in his conduct, at-
titude, and demeanor towards opposing lawyers.?
lawyer should not make unfair or derogatory personal
£ to ing counsel. H: ing and offcn-
sive tactics by lawyers interfere with the orderly ad-

by a lawyer of out-of-court ding an an-
ticipated or pending trisl may improperly affect the im-
partiality of the tribunal.*® For these reasons, standards
for permissible and prohibited conduct of a lawyer with
respect to trial publicity have been established.

EC 7-34 The impartiality of a public servant in our
fegal system may be impaired by the receipt of gifts or
loans. " A lawyer,*" thercfore, is never justified in making
a gift or a loan to & judge, a hearing officer, or an offi-
cial or employee of a tribunal

EC 7-35 All litigants and lawyers should have access
to wibunals on an cqual basis. “Generally, in adversary
proceedings a lawyer should not communicate with a
udge relative to a matter pending before, or which is 1o
nvw brought before, a tribunal over which he presides in
circumstances which might have the effect or give the
appearance of granting undue advantage to onc party.®

of justice and have no proper place in our
Jegat system.

LEC 7-38 A lawyer should be courtcous to opposing
counsel and should accede 10 reasonable requests re-
garding court i seltings, i waiver
of procedura! formalities, and similar matters which do
not prejudice the rights of his client® e should fol-
low local customs of courtesy or practice, unless he
gives timely notice to opposing counsel of his inlention
not to do so.* A lawycr should be punctual in fulfilling
all professional commitments.*%

EC 7-3% 1In the final analysis, proper functioning of
the adversary sysiem depends upon cooperation between
Jawyers and trnibunals in wiilizing proccdires which will
preserve the impartiality of wribunals and muke Lheir
decisional processes prompt and just, without impinging
upon the obligation of lawyers to represent their clients

Far example, a lawyer should not with a

y within the fi 'k of the law.

DISCIPLINARY RULES

DR 7-101 Representing a Client Zealously.
(A) A lawyer shall not iatentlonally:®

(1) Fail to seek the lawful objectives of his client
through reasonably avallable means” permitied
by law aud the Disciplinary Rules, except as
provided by DR 7-101 (B). “A lawyer does not
violaie this Disciplinary Rule, however, by uc-
ceding (o reasonable requests of opposing coun-
scl which do not prejudice the rights of his
clieut, by being puactual in fulfilling all profes-
slonal comuitments, by avoiding offensive tac-
tlcs, or by frealing with courtesy and cousidera-
tion all persons invelved In the legal process.
il fo carry out u confract of cmployment en-
tered into with a cliewt for professions) services,
but Le may withdraw as permitted under DR
2-110, DR 5-102, and DR 5-105.
Prejudice or nhu_hmn his client during the course
of the professional retatlonship,® except as re-
quired under DR 7-102 (B).
@) Ia his representation of a client, a lawyer may:

(1) Where exercise his
judgment fo waive or fail to assert a right or
position of his client.

{2) Refuse (o aid or participate in conduct that be
believes to be valawful, even though there s
some support for an argument that the conduct
is legal.

DR 7-102 ’—Mﬁ-ﬁnﬁﬂ—.-—. a Client Within ibe Rounds of
the Law.,
(A) 1n bis répresentation of a client, & lawyer shall not:

(1) File a sult, assert » position, conduct a defense,
delay a trial, or take other action on behalf of
kis client when he knows or when it is obvious
that such action would serve merely fo harass
or maliciously Injure another.% .

{2) Knowlngly advance a claim or defense that ks

@

[&)

unwarranled under existing law, except that
be may advance such claim or defense if it can
be supported by good faith argument for an cx-
teuslon, sodification, or reversal of existing law.
(3) Conceal or knowingly fail to disclose that which
Wn is required by law to reveal.

@) use perjured ot false evi-
dence,®

(5) “n_.e:_:a_w. make u false statement of law or
lact.

(6) Participate In the creation or preservation of
evidence when he knows or it Is obvious that
the evidence is false.

(1) Counsel or assist his client In conduct that the
Lawyer knows (o be illegal ur frandulent.

(8) Kuowingly engage n other llegal conduct or

conduct coutrary fo a Disciplinary Rule.

(B) A lawyer who receives information clearly estab-
lishing that:

(1} His client has, In the course of the representa-
tion, perpetrated a fraud upoa = person or trib-
unal shall promptly call upon his client 1o rec-
tify the same, and if his client refuses or is
unable (o do so, he shalf reveal the fraud to the
afiected person or tribunal.™

2) A person other than his client has perpetrated
2 faud upon a tribunal shali promptly reveal
the fraud to the @ibunal.™®

DR 7-103 Perforniug the Duty of Public Prosecutor

or Other Government Lawyer.®

(A) A public prosecutor or ofher government lawyer
shall not lnstitute or cause to be lnstituted criminal
charges when he knows or It s obvious that the
charges ave not supported by prohable cause.

®B) A public prosccutor or other government lawyer In
criminal litigation shall make timely disclosure to
counsel for the defeudant, or to the defendant if
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he has no counsel, of the existence of evidence,
known 1o ihe prosecutor or other government law-
yer, that tends to negate the guilt of the accuse ,
"u___ te -—.M degree of the offense, or reduce the
0
DR 7-104 Communicating With One of Adverse In-
terest.™
(A) During the course of his representation of a client
& lawyer shall not;
(1) Communieate or cause another fo communicate
on the subject of the representation with a
party he knows to be represented by a lawyer
in that matter uniess he has the prior consent of
the Lawyer representing such Eﬂoq party™ or ls
authorized by law te do so.
(2) Give advice (o a person who Is pot represented
by a lawyer, other than the advice fo secure
counsel, If the interests of such person are or
have a reasonable possibility of being i con-
flict with the interests of his client.™

DR 7-105 Threatening Criminal Prosecution.

(A) A lawyer shall not prescnt, participate in presenting,
or threateu 10 present criminal charges solely to
obtain an advantage in a civil matier.

DR 7-106 Trial Conduct.

{A) A lawyer shall not disregard or advise bis client 1o
disregard a standing vule of a tribunal or a ruling
of a tribunal made lu the course of a proceeding,
but he may take appropriate steps in good faith (o
test the validity of such rule or ruling.

(B) In presenting 2 mater (0 a tribunal, a lawyer shall
disclose:™
(1) Legal in the Juri

kuown to him €0 be direcily adverse to the po-
sition of his client and which is not disclosed
by opposing counsel.™

(2) Unless privil or the ide of
the clients he represents and of the persons who
employed him.*

{C) In appearing in his professional capacity before a
tribunal, a lawyer shall not:

(1) State or allude to any matter that he has no
reasonable basis to belicve ks relevant to the
case or that will not be supported by admissible

@ W_‘r._nan-.aﬂ-. tion th:

sk any question that he has no reasonable
basis to belicve is revelant to the case and that
is _.-l-nﬂq_o._ to degrade a witness or other per-
son.

(3) Assert his personal knowledge of the facts In
issue, except when .R:Q_-_.ﬂa_mh a witness,

(4) Assert his personal opinion as o the justness
of a cause, as {o the credibility of a witoess, as
to the culpability of a civil litigant, or as to
the gullt or innocence of an accused;® but he
may argue, ou his analysis of the evidence, for
any position or conchusion with respect to the
muttters stated hereln,

(5) Fail to comply with known local customns of
courtesy or practice of the bar or 4 particular
tribunal without giving to opposing counsel

timely nofice of his intent not to comply.*

€) Nﬁbﬁn In undigaified or discourteous conduct

which Is degrading 1o a tribunal

(7) Intentionally or babltually violate any estab-
lished rule of procedure or of evidence.

DR 7-107 Trial Publicity.

(A) A lawyer participating kn or associated with the in-
vestigation of a criminal matter shall not make or
participate In making an extrajudiclal statement
that a reasonable person would expect to be dis.
seminated by means of public v and

arrest atll the commencement of the telal or
ﬁ.u..“en without trial, make or participate i u“-h“
2 a0 that

person would expect fo be disseminated by means

of public communication and that relates to:

(1) The character, reputation, or prior criminal
record (Including arrests, indictmeats, or other
charges of crime) of the accused.

(2) The possibility of a plea of guilly fo the offense
charged or to a lesser offense.

(3) The existence or contents of any confesslon, ad-
mission, or statement given by the accused or
his refusal or fallure 10 make a statement,

(@) The performance or resuifs of any examinationg

or tests or the refusal or fallure of the accused -

to submit 1o examinatlons or fests.

(5) The ideutity, testimony, or credil
pective i.:u-nnr " Uty of a pros-

(6) Any opinion a5 to the gullt or innocence of the

bR ﬂeaﬂm\u.ﬂ. the evidence, or the merits of the case.

-1 B) does not preclude a lawyer during
such period from -==e==—.w=.ﬁ yer @

(1) The name, age, residence, occupation, and fam-
Uy status of the accused.

2) X the accused has not been a rehended, any
ﬁnﬂ”.ﬁ?: ..-rmenﬁ»—“._.w—.a o w_._ in hls apprehension

warn the public of an;

o w:ua.... P any dangers he may

vequest for asslstance In obtaining evidence,

(4) The identity of the victim of the crime,

(5) The fact, time, and place of arrest, resistance,
pursuit, and use of weapons.

6) The identity of investigating and arresting of-
ficers or agencies and length of the investi-
gation,

(1) At the time of selzure, & description of the phys-
fcal evidence seized, other thaw a confession,
admission, or statement,

(8) The nature, substance, or text of the charge.

(9) Quotations frow or references to public records
of the court in the case.

(10) The scheduling or result of any step In the ju-

a ‘-—_,"M“_ “ﬂ,eano.._—-u.

¢ accused denles the charges
agalnst him. made

(D) During the selection of a jury or the trial of a crim-
inal matter, a lawyer or law firm associated with
the prosecution or defense of a criminal matter shall
nat make or participate in making an extra-judicial
statement shat a reasonable person would expect
to be disseminated by means of public communi-
cation and that relates 1o the trial, parties, or jssues
in the trial or other matters that are reasonably
lkely to interfere with a fair trial, except that he
may quete from or refer without comment (o pub-
lic records of the court in the case,

(E) After the of = trial or with-
out trial of a criminal matter and prior to the im-
position of seutence, a lawyer or law firm assoclated
with the prosecution or defense shall not make or
participate In making an extrajudicial statement
:F..n reasonable person would cxpect to be dis-

by public and that Is
”M”M.-—i-._k iikely to alfect ihe hmposition of sen-

(¥) The nenono—sﬁh.w-‘.wsu—:-‘ of DR 7-197 akso spply to
profi Y h and .__..uqn-_:n
i Yy gz when and con-
ﬂ....ﬁn...» with other law applicable to such proceed-

(G) A lawyer or law firm assoclated with a clvil action
shall wot during its investigation or litigation make

[(&

that does more than state without elaboration:
{1) Information contajned in a public record,
{2) That the investigatioa is in progress.
() The general of the investigation including
& description of the offense and, If permitted by
law, the identity of the victim.
{4) A request for assistance in apprehending a sus-
t or assistance in other matters and the in.
® .»E.E-.—w... -S...H-a-i E.--_.._n-.u-a.
warning fo public of any dangers,
(B) A lawyer or Iaw firm associated with the prosecu-
tlon or defense of a criminal watter shall not, from
the time of the filing of & complaint, information, or
indiciment, the isuance of an arrest warzant, or

or in making an extrajudicial statemeant,

other than a quotation from or reference fo public

records, that a reasonable person would expect to
be disseminated by means of public comsmunication
and that relates to:

{1) Evidence regarding the occurrence or transse-
tion lnvolved.

(2) The character, credibility, or criminal record of
a_party, witness, or prospective witness.

@) The performance or results of any exsminations
or testy or the refusal or fallure of a party to
submit (o such,

“ “:- s-—-"c: l"-.ﬂ. the merits of the claims ov de~

enses of a party, except as required by law or
administrative rule, e 4

.
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(5} Any other matter reasonably Hkely to interfere
with a fair (rinl of the action.
(B) Dusing the pendency of an administrative proceed-
ing, u lawyer or law firm associated therewith shall
not make or iu making a
other than & quotaiion from or reference to public
records, that a reasonable persen would expect fo
be disseminated by means of public communicatiou
if it Is ninde outside the official course of the pro-
anun_..m and relates to:
O Evid
tion involved,

(2) The character, credibility, or celminal record of
a party, witness, or prospective whness,

(3) Physical evidence or the performance or resulis

y examinations or tests or the refusal or

e of u party o submit te such,

pinion us (o the merits of the claims, de-
fenses, or pasitions of au jnlerested person.

(5) Any othier muatter reasouubly Jikely to inferfere
with a fair hearing.

The foregoing provisions of DR 7-107 do mot pre-

clude a lawyer from replying lo charges of miscon-
duct publicly made against him or from 1E=n_e-_.
Ing in the of

or other jnvestigative bodies,

(M) A lawyer shall exercise reasonable care to prevent
his employees and associates from making an extra-
Judicial statement that be would be prohiblted from
wmaking under DR 7-107,

DR 7-108 C with or o

Jurors.

(A) Before ihe trial of a case a lawyer connecfed there-

with shall not communicate with or cause another

io conmnunicale with anyone he knows to be a

member of (he venire from which the jury will be

selected for the (rial of the case.

the triul of a case:

lawyer counected therewith shall not com-

niunicate with or cause another fo commuaicate
wilh any member of the jury.™

(2) A lawyer who is not connccted therewith shall
not communicate with or cause another to com-
municate with a Juror concerning the case,

(C) DR 7-108 (A) and (B) do not prohibit a lawyer
from communicating with veniremen or jurors in
the course of officlal proceedings,

(D) Afier discharge of the jury from further conslders-

the or trausac-

@

the lawyer shall not ask questions of or make com-
ments to a member of that jury that are calculated
merely o hurnss or embarrass the juror or 10 In-
flucace his actions In future jury service.™

(E) A lawyer shall not conduct or cause, by financial
support or otherwise, unother to conduct & vexa~
tious or harassing investigation of elther a venire-
man or a juror.

{F) All restrictions imposed by DR 7-108 upon a lawyer
also apply 1o communications wiih or investigations
of members of a family of a venireman or a jurer.

(G) A lawyer shall reveal prompily to the court b
proper conduct by a venireman or a juror, or by an-
other toward a venireiman or u juror or a member
of his family, of which the lawyer has knowledge,

DR 7-109 Contact with Witnesses.

{A) A tawyer shall not suppress any evidence that he or
bis clicnt has a legal obligation (o reveal or pro-
duces

(B) A lawyer shall not advise or cause a person to se~
crete himselt or (o lenve the jurisdiction of a fri
bunal for the purpose of making him unavailable
as a witness therein.*

(C) A lawyer shall not pay, offer o pay, or acquiesce in
the payment of compessation to & witness contin-
gent upon the coatent of his testimony or the outl-
come of the cuse.” But a lawyer may advance, guur-
antee, or acquiesce In the payment of:

{1) Expenses reasonably incurred by a witness in
attending or testifying.
(2) Reasonable compensation to a witness for his
loss of time in b:n.-a-aﬂnea testifylng,
@A fee for 4
of au expert witaess.
DR 7-110 Contact with Officials.
(A) A lawyer shall not give or lend D-.N thing of valtue
10 & judge, ofiiclal, or employee of #
{B) In an udversary proceeding, a lawyer sh
mubicate, or cause wnother 80 communical
ihe merits of the cause with a judge or au
before whom the proceeding is pendluy, exce)
(1) In the course of official proceedings in the canse.
(2) Xn writing If he promptly delivers a copy of the
writing to opposing counsel or o the adverse
party if he is not represented by a lawyer.

(3) Orally upon adequate notice to opposiug coun-
sel or to the adverse party If he ls not repre-
sented by a lawyer.

services

tion of a case with which the lawyer was

4) As oth by laws

NOTES

1. “The right to be heard would be, in many cases, of
little avail if it did not comprehend the right to be heard
by . Even the i ent and cducated layman has
amall and sometimes no in the scicnce of law.” Powell
v. Alabama, 287 U.S. 45, 68-69, 77 L. Ed. 158, 170, 53 §. Ct,
55, 64 (1932).

ABA CaNonw 4,

es . . . [the tax lawyer] will be wise to discard
uments ‘and he should exercise discretion to em-
phasize the arguments which in his judgment are most likely
to be persuasive. But this process involvex legal judgment
rather than moral attitudes. The tax lawyer should put

social predilections.” Paul, The Lawyer ar a Tax Adviser,
25 RoCky MT. L. Rev. 412, 418 (1953).
3. See ABA CaNoNs 15 and 32.

prc-
sent every defense that the law of the Jand permits, Lo the
end that no person may be deprived of life or libesty, but
by dne process of law.”

“Any persuasion or pressure on the advo
him from ptanning and carrying out the
basis of ‘what,

“This obligation, in ita fullest sense, is the heart of the
adversary process. ' Each attorney, as an advocate, acts for
and seeks that which in his judgment Js best for his client,
within the bounds authoritatively established. The advocate

docs not decide what I just in (his case—he would be
usurping the function of the judge and jury—he acts for
and sceks for hia client that which he is entltled to under the
law. “He can do no less and properly represent the client.”
Thode, The Ethical Standard jor the Advocate, 39 TEXAS
L. Rav, 575, 584 (1961),
“The [Texas public opinio
of the lawyer can be traced
most of these s a basic

es that distrust

accused of 1aking advantage of ‘loopholes’
ey’ to win, Persons who make this charge
are unaware, or do not understand, that the lawyer is hired
to win, and if he does not cxercise every legitimate efiort
0 his client’s behall, then he is Vnnn:_:m & sacred trust,”
Rochelle & Payne, The Struggle jor Public Understanding,
25 Texas B.J. 109, 159 :eanw.

“The importance of the aitorney’s undivided allegiance
and faithful service 10 one accused of crime, irrespective of
the attorney's perional opinion as to the guilt of his client,
“ﬂ.-—: Canon § of the Amcrican Bay Assoclation Canon of

s,

““The difficulty lies, of course, in asccrtaining whether

the atarney has been guilty of an error of judgment, such

any cvenl. All 100 frequently courts
arc called upon to revicw actions af defense counsel which
are, at the most, errors of judgment, not properly review-
able on habeas corpus unk the 1rial is a farce and
mockery of justice which requires the court to intervene.
But when defensc counscl, in 2 truly adverse
admils that his conscience would not_ permit

cerlain customary trial procedures, this extends beyond the
realm of Judgment and strongly suggests an ivesion of
constitutional rights.” Johns v. Smyth, 176 F. Supp. 949,
952 (E.D. Va. 1959}, modified, United States ex rel. Wilking
v. Banmiller, 205 F.' Supp, 12! , 0. .D. Pa.

af’d, 325 F. 2d 514 (3d Cir, 1963), cert. denied, 379 U.S.
847, 13 L. Ed. 2d 51, 85 S, Ct. 87 (1964).
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“The adversary system in law admini bears &

atriking rescmblance (o the competitive cconomic system.
In each we assume that the individual through partlsanship
or through sclf-interest will sicive mightily for his side, and
that kind of striving we must have. But neither sysiem
would ‘be {olcrable without restralts and modifications,
and at times without outright departures from the system
itself. " Since the legal profession is entrusted with the system
of law administration, a part of its task is & elop n i
members appropriale restraints without impairing the vatues
of pattisan striving. An accompanying 1ask is to aid in d
modification of the adversary sysiem or departure from it in
M::.u lo W:__nr 3.&» Mmiv.n:_ L.u :Ew.vwa..na.: Cheatham, The
awyer's Role and Surroundings, 25 Rocky Mr. L. Rev.
405, 410 (1953). * R
B 4. “Rule 4.15 prohibits, in the pursuit of a client’s cause,
any manner of fraud or ane’; Rule 4.22 requires ‘candor
and fairness’ in the conduct of the lawyer, and forbids the
5nr_=n.o- knowing misquotations; Rule 4.47 provides that a
lawyer ‘should always maintain his integrity,” and generally
forbids all misconduct injurions to the interests of the
pul the courts, or his clients, and acts contrary to ‘jus-
tice, honesty, modesty or good morals. Ot Clomuiss
has accuratcly parapbrased these rules as follows : ‘An at-
torney does not have the duly to do all and whatever he
can that may enable him to_win his client’s cause or to
Curther his client's interest, His duty and efforts in these
respects, alihough they should be prompied by his “entire
nnaﬂeuwﬂ.o n-o _.”.rnn M.M_N-H— e—n ..—ﬂ- ﬂmh-.—. must be within and
i unda of e law.'” 1o re Wines,
S. W. 2d 328, 333 (Mo, 1963). e 31
See Note, 38 Texas L. Rav. 107, 110 (1959).
. 3. “Undee our system of government the process of ad-
i is su by evolved from cen.
turies of expesience, These safeguards are not desi ned
merely to Jend formatity and decoram to the iral of canses.
They are predicatcd on the assemption that to secure for
any controversy a truly inform nv»-n dispassionate de-
Mwuwﬂn_- a difficult ing for its achievement a

ocs for_naught i
s unable (0 ing.
represent him.

much of its meaning
set by the very kind of
200 piocedure ars laten

onsibility: Report of the Joi

Se T Kepors of the Joins Conference, 44 AB.AT.

6 “lljt is ., . [the tax lawyer's] tive duty to show
the client how 10 avail himscl 1 the Tol) of s ‘e o
permits, " He i nok the kecper of he Congrossional con-

X awyer as a
MT. L. Rav. 412, 418 (1953), o Adviser, 35 Roexx

7. See ABA CANONs 15 and 30,

8. “The fact that it desited (o evads the law, as it is
called, is immalerial, because the very meaning of a line
in the law Is that you imentionally may go as close Lo i
8 you can if you do not pass it . ... It is a maiter of
Popimity and degrec 25 to which minds wit giffer . . .
ustice Holmes, in Superior Oil Co. v. Mississippi, 280 U.5.
390, 395-96, 74'L. Ed S04, 08, 50 §. Ct. 169, 179 (1930)

9. “Today's lawycrs perform iwo distinct types of func-
tions, and our ethical standards should, but in the main do
Bot, recognize these (wo functions. Judge Philbrick McCoy
recently reported to the American Bar Association the meed
for a reappraisal of the Canons in light of the new and
distinct function of counselor, as distinguished from ad-
vocatc, which today predominates in the legal profession.

seqtl he canons.  Also, tho counselor
obligation should extend 1o requiring him to inform and to
impress upon the client a just solution of the problem. con
sidering all interests invalved.” Thode, The Ethical Stan-
dard for the Advocate, 39 Texas L. Rev. $15, 57879 (1961).
*“The man who has been called inlo court to answer for
his own actions is entitled to fair hearing. Partlsan ad-
vocacy plays its essential part in such a hearing, and the
lawyer pleading his client's case may propetly ‘present it
in the most favorable light. A similar resolution of doubts
in one direction becomes ina
t8 a3 counsclor,

eport of the Jaint Conference, 44 AB.AJ.

- - is Not an umpire, but an advocate,

refrain from making every proper
any legal point because he is not
tief in the soundness of b
porting it, is irrclevant.” 484 Opinion 280 (1949).
Tesent hiy client’s contentions
alidity and sufficiency of prisoner’s
We therefore conclude that prisoner had

Pprocess can only be attained where counse
Hivocate in behalf of hiy lient,
e {d

procedure it trigaers do not reach that digniy. " Goonnn

should, and can with honor

a bricf referring 10 anything

any points that he chooscs;

a Tax Adviser, 25 Rocky MT.
13. Se¢ ABA Canon 32,

e they are nccused of crime
ctivities, thia is equally im-

arising out of its unlawful a
ABA Opinion 28% (1952).

ion of Criminal Justice, Standards Re-

15. See ABA Spccial Cor

, a truly great lawyer is a wise counselor
manner of men in the varied criscs of their lives when
ted advice. Effective counseling

smercly 4s they appear in the booka
s ey actually operate in action.™
Five Functions of the Lawyer:
Public, 40 AB.AJ. 31 (1954).
‘A lawyer should endeayor to obtain

use before advising thercon.

Service to Clients and the

18. “[l]n devising chartess of collaborative effort the law-
all of the affected partics are present
But the lawyer also pecforms a similar
s wherc this is not 30, as, for example,
anning estates snd drafting wills,

ing the terms of collaboration ma;
present and often not born. Yet here,

CODE OF PROFESSIONAL RESPONSIBILITY 31

docs pot scrve merely as a legal conduit far his clicat’s de-
rcs, but as a wise counselor, expcrienced in the art of de-
vising arrangements that will put in workable order the
entangled irs and interests of human beings. FPro-
fessional Responsibility: Report of the Joint Conjerence, 44
AB.AJ. 1159, 1162 (1958).

19, See ABA CanoN 8,

“Vital as is the lawyer’s role in adjudication, It should not
be thought that it is only as an advocate pleading in open
court that he to the ini: of the law,

truo significance of partisan advocacy lies desper, touching
once more the integrily of the adjudicative process itself. it
is only theough the advocate’s participation that the herring
may remain in fact what it purporis (o be in theory: a publ

ing at the sainc 1lmé that his arguments may fail to persuade

and that his proof may be rejected as inadequats -+ The
deciding tribunal, on the other hand, comics to the hearing
It has not represented to the public that

the aitorney’s oifice, where litigation is forcstalled
y snticipating its oulcome, where the lawyer's quict coun-
sel takes the place of public force. Conirary to popular
belief, the compliance with the law thus brought about js
not generally lip-serving and narrow, for by remindiog him
of its long-sun costs the lawyer oftcn deters his client from
8 course af conduct technicully permissible under existing
law, :.EENF inconsistent with lis underlying spirit and pur-
pose.” ‘rofessional Responsibility: Report of the Joint
Conference, 44 AB.A), 1159, 1161 (1958).

20. “My summalion of Judge Sharswoods view of the
advocate’s duty to the client is that he owes to the clienl
the duty fo use all legsl means in support of the client’s
case. However, at the same lime Judge Sharswood recog-
aized that many advocates would find this obligation un-
bearable it applicable without exception. Therefore, the
individual lawyer ia given the choice of representing his
client fully within the bounds set by the law or of telling his
client that he cannos do 30, so that the clicnt may obtain
another attorney if he wishes.” Thode, The Ethical Sian-
dard for the Advacase, 39 TEXAS L. REv. 575, 582 (1961).

Cf.'Conk oF PROFESSIONAL REsPoNswLITY, DR 2-110 (C).

21, See ABA CANON 24,

22. Thode, The Ethical Siandard for the Advocaie, 39
Texas L. Rev, 575, 592 (1961).

2). Cf. ABA Opinions 253 (1946) snd 178 (1938).

24. See ABA CanNon 5 and Berger v. United States, 293
U.S. 78, 79 L. Ed. 1314, 55 S. Ct. 629 (1935).

“The public prosecutor caonot take ss a guide for the
conduet of his office the standards of an attorney -ann:_i
on behalf of an individua! clicnt. The frecdom elsewhere
wisely granted 10 a partisan advocate must be severely cur-
tailed [f e prosecutors dutics are 10 be. properly dis:
charged. The public prosceutor must recall that he occuples
a dual role, being obligated, on the one hand, to furaish
that adversary element essential 1o he informed decision of
any controversy, but being possessed, on the other, of im-
pottant_governmental powers that are pledged to the ac-
complishiment of one objective oaty, that of _EWN-:»_ Jjustice.
Where the prosccutor is recreant 10 the trust implicit In b
office, he i not only in his
but in government and the very idcal of justice itseif.” Pro-
festional Respousibility: Report of ihe Joint Conference, 44
A.B.AJ, 1159, 1218 (1958).

“The prosecuting atiorney is the allorney for the state,
and it is his primary duty not lo coavict but to see that
justice is done.” .4BA Opinion 150 (1936),

25. As to appearances before u department of govern-
ment, Canon 26 provides: “A lawyer openly . . . may
rendér professional services . . . in advocacy of claima
beforc departments of government, upon the same principles
of -Em- which justify his appearance before the Courts

26. “But as an advocate before a service which iuself
sepresents the adversary point of view, where his clicat’s
case I fairly arguable, a lawyer is under no duty to disclose
its weakncsses, any more than he would be to make such &
disclosure 1o a brother lawyer. © The limitations witkin
which he must operate are best expressed in Canon 22

L. ABA Opinion 314 (1965).

21, See Baird v, Koemner, 279 F. 2d 623 (%th Cir. 1960).

28 See ABA CaNow 26

causes he will support, what economic and litical phi-
i eope It is onc of the nﬁmnu of the
of this freedom, ~Distinguished
examples can be cited of lawyers whoic views were at
variance from those of thelr clients, lawyers whose skill and
wisdom make them valued advisers to those who had little
sympathy wilth their views as citizens,” Professionual Re-
sponsibility: xnh.e: of the Joint Conference, 44 AB.AJ.
1159, 1217 (1958).
“No doubt some tax lawyers feel constrained to abstain
from activilies on bebalf of a better tax system because they
think that their clients may object. Clients have no right

any fact can be proved, that any argument is souad, or that
any panicular way of stating a litigan’s case is the most
cffective cxpression of its merit Professionil Responsi-
bility: Report of the Joint Conference, 44 AB.AJ. 1159,
1160-61 (1958).

34. Cf. ABA CanNoNs 15 and 32.

wu. Mn\ >VH>\ ﬂ»ZOJ 21,

. Seo FProfessional Responsibility: Report of the loini
Conference, 44 AB.AJ. 1159, 1216 :ﬁmn%G

37. “We are of the opinion that the fetter In question was
improper, and that jn writing and sending it respondent was
guilty of unprofcssional conducl. This court has heretofure
cxpressed its disapproval of using threats of criminal prose-
cution as a meuns of forcing seitlement of civil claims. -

“Respondent has been guilty of & violation of a principie
which condemns any confusion of threats of criminal prose-
cution with the enforcement of civil claims. For this mis-
conduct he should be severely censured.”  Matter of Gel-
man, 230 App. Div. 524, 527, N. Y. S. 416, 419 (1930).

38. “An atlorney has the duty to prolect the interests of
his clicot. He bas a right to press legitimate argument and
10 protest _an erroneous ruling.” Gallagher v. Municipal
Court, 31 Cal. 2d 784, 796, 192 P.2d 905, 911 (1948).

“There must be protection, however, in the fa¢ more fre-
queni case of the attorney who stands on his rights and

lieving with good causc that It is void, for it Is here that
the :.anmw-_&n-_u. of the bur becomes valuable.” Note, 39
CoLuM, L. Rev. 433, 433 (1939).

39. “Too many do mot understand that accomplishment
of tho layman's abstract ideas of justice is the function of
the judge and jury, and that it is the lawyer's sworn duty to
Wc:-uw his clieat’s casc in jts most favorable "

ochelle and Payne, The Struggle for Public Understanding,
25 Texas B.J, 109, 159 (1962).

40, “We are of the opini that this Canon requires the
lawyer 1o disclose such decisions [that are adverse lo his
clicnt’s contentions] to the court. ¢ may, of course, after
doing 50, challenge the soundness of the decisions or present
reasons which be believes would warrant the court in not
—-w_w_wwﬁ-.n them in the pending case.” ABA Opinion 146
( .

Cf. ABA Opinion 280 (1949) and Thode, The Eikical
.M»MM.HW!& Jor the Advocate, 39 Texas L. Rev. $75, 585-86

41. See ABA Canon 15,

“The traditional duty of an advocate is that he honarably
uphold the conteations of his client. He should not volun-
tarily undermine them.” Harders v, State of California,
373 F. 2d 839, 842 (9th Cir. 1967).

42, See ABA CANON 22,

43, 1d.; cf. ABA Canon 4l.

44. See generally ABA Opinion 287 (1953) as to a law-
yer's duty when ho in
pexjured testimony.

45. “Under any standard of proper ethical conduct an
attorney should not sit by silently and permit his client to
commit what may have been perjury, and which certainly
would mislead the court and the opposing party on a matter
vital to the issue under consideration. . . .

Respondent next urges that it was his duty to observe
the utmost good faith toward his client, and thercfore he
could not divulge any coniidential information. This duty
to the client of course does not extend to the point of

46. See ABA CaNOR 5; cf, ABA Opinion 131 (1935).
47. Cf. ABA CANON 39,

‘The prevalence of perjury is a serjous menace to the
administration of justice, to prevent which no means have
as yct beon sutisfactorlly devised, But there certainly can
be no greater incentive {o perjury than 1o sllow a party to
make payments to ils opponcms wiltnesses under any guise
or on any excuse, and at least altorneys who are officers of
the court to aid it in the administration of justice, must
kee; ciear of any which in the

to object if the tax adviser handles their affairs
and faithfully and independently of his private vicws as to
tax policy. They buy his expert services, not his private
opinions or his sllence on issucs that %25_« afect the pub-
fic interest,”  Paul, The Lawyer as a Tax Adviser, 25 Rocky
MT. L. Rev. 412, 434 (1953).

2-? .-M.Mn ABA Canow 9,

31. 1d.

32. See Professional Responsibility: Repors of the Joint
Conference, 44 A.B.AJ. 1159, 1160 (1958).

33. “Without the participation of someone who can act
responsibly for each of the partics, this essential narrowing
of the isaues [by exchange of wrilten pleadings ol
tions of counscl] becomes impossible. But here

slightest degree tends (o induce witnesses 10 testify in favor
of their clienta.” In re Robinson, 151 App. Diy. 589, 600,
136 N. Y. S. 548, 556-57 (1912), afi'd, 209 N. Y. 354, 103
N. E. 160 (1913). B
49, t will not do for an attorncy who secks 1o justify
himself mgainst charges of this kind to show that he has
escaped criminal responsibility under the Penal Law, nor
can he blindly shut his eyes to a system which tends to
suborn witnesses, {0 produce perjured testimony, and to sup-
press the truth, He has an active affirmative duty ta pro-
tect the administration of justice from perjury and fraud,
nd that duty is not by allowing his
and assistants (o attempt 1o subvert justice and procure
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zesults for his clicats based upan false testiony and_ per-
lured witnesses.” Id, 151 App. Div. st 392, 13 N. Y. S.
a s,

30. See ABA CanoN 23

S1. “(I)t is uafair to jurors to permit a disappointed liti-
gant’ 10 pick over their private xssociations b seaich of
something to discredit them 2nd their verdict. And it would
be unfair to the public 100 if jurors should understand that
they cannot convict a man of means wi i

States, 360 USS. 310, 312-13, 3 L. Ed. 2d 1250, 1252, 719

experienced trial lawyer knows that an adverse pub-
ion is a tremendous ‘disadvantage to (he defense of

Tl 100m atmosphere which, with-
in the presence of the petit jury,

7 makes ltsell fclt and has ts eflect upon the action of the
52. ABA Opinion 319 (1968) points out that “(mlany  Pelit jury. Our fundamental ne.s%ﬂ of _Eﬂ.n_nsﬂ..w_ our
direction, allow the ~ American sense of fair play require that the petit jury shall

forsons with fair and impartial minds and

ved views as (o the merits of the contro-

couris today, and the lrend s in 't
testimony of jurors as (o ul irregularitics In and out of the
courtroom except those irrepularities whose existence can
be determined only by explors

single particular Jusor, N 2

118 A.2d 812 (1955), Model Code of Evidence Ruie 301,
erainly a8 o stated i which the testimony and aidavis of
urors may received in support of or against a motion for would sway or blas the jue i it
new tglal & Jowyer, in his obtigaion 10 protect s client,  cquity proceeding, the Selen o thorte el Judse, upon

st have cols for ascertaining whether o not grounds (o run that risk the tria i
£or a pew trial cxist and it is nol Lnethical for him o talk icuiy by ial court should not have his work
10_and question jurors.”

53. Generally ‘sec ABA ADVISORY COMMITTEE ON Fat
THIL AND FAEE PRuss, STANDARDS RELATING 10 Fata TRIAL
AND FREE PRESS 1966} .

“[Tthe trial court might well have proscribed extrajudicial
statemicnts by any lawyer, pasty, witaess, o court official
yhich divulecd”peejudicial maitcia
Dwyne, 43 N. J.

be composed of
without preconcel

“While we may doubt that the effect of public opinion

mand for a particular judgment i i i
" (B4 Opinion 199" (1odg)., * Prompective or ponding

 JEstes v. State of Texas, 381 U.S, 532, 54445, 144 L.

Ed. 2d 543, $31, 85 S. Ct. 1628, 16M (1963), rehearing de-

nled, 381 U.S. 75, 15'L, Ed. 2d 118, 86 S. Ct. 18 (1965).
5 See ABA Cavon 20,

. Canon 3 vbscrves that a lawyer “deserves rebuke and
denunciation for any device or atlcmpt (o gain from 2 Jude
special personal consideration or faver.”

See ABA CaNow 32,

ase, the mass coverage of the press, and the potential 58, “Judicial O,

prejudicial impact of publicity, (he court could have A indge nm.a o n§§ 32 provide:

Tequested Lhe appropriate city and county officials 10 promul- litigants, or § Dot accept any presents or favors from
gate a With respoct to of thforma. 3 rom lawyers practicing before him or from

tion about the case by their empioyees,  In addition, te. others whose interests are il ely to be submitted to him for

Porters who wiate or broadcast prejudicial storics, could ?&.?_nu_mu:mﬁﬁ of this Canon is perhaps broad
:-hu be on_n ._ﬁ_-u_._an .w.: .:"r.«_.m. q_e.m_wh.u_ﬂwwv. of n.:w..w..i..:.ﬂﬂ m_.aEE_ campaign contributions by -h_‘nwu. vhuw:n_n..n aﬁ_._e.h
Sheppard’s ‘sight 1o a triaf free from outside interlerence 1€ SOUTt upon which the candidate hopes (o sit. However,

would have been given added protection without correspond.
ing curtaflment of the news media. Had the judge, the othee
officers of the comt, and ihe policc placed the interest of S
justice first, the news media would have soon leamcd to be P
content with the task of reporting the casc as it unfolded in
the courtroom—not pieced together from extrajudicial state-
ments. Sheppard v, Maxwell, 384 US. 333, 361.62, 16 L. 39
Ed. 2d 600, 619-20, 86 S, C1. 1507, 1531-22 (1966). o

“Court proccedings are held for th solemn purpose of &1+ §e¢ ABA CaNONs 1and 3,
endeavoring 1o ascortain the truth which is the sive qua non 631 §¢¢ ABA Canon 17,
i-::.a_.92==2.:..:2>=-_.v>==:s._.85=iAa.;o:.ezﬁ.
&
S
S

the expense of which exceeds that which he should

S5penably bo expected to personally bearl ABA Opimion
59.'See ABA Canons 3 and 32,

. Cf. ABA CanoN 18,

have devised carcful safeguards by rule and otherwise to
protect and facilitate the performance of this high function.
As a result, at this time _ﬂne-n safeguards do not permit the
televising and pholographing of a criminal trial, save in two 3’
States and there only under restrictions. The federal courts 68, Cf. ABA Canon 24

prohibit it by specific rule. This is weighty cvidence that
our concepts of a fair triul do not tolerate such an indul- 69. See ABA Canow 30,
gence. We have always held that the atmosphere essential 1o 20. CJ. ABA CaNoNs 22 and 29,
the prescrvation of & fair a7 y55s ABA Canan 41, of. Hinds v. State Bar, 19 Cal. 2d
. 3 P.2d 134, 137 (1941); : 7
of Texag, 381'U.S. 532, 540, 14 L. Ed. 2d 543, 545, 85'S. CL. 267 (1953) and Texas Canon 38, dore see ABA Oplaion
1628, 161132 (1963), ichearing denied, 382 U'S. §15, 15 L. TeSsioNas’ Resronstuitity. DR 210110 (35
Ed, 3d 118, 86 S. Ct.'18 (1965). 72. See Piecision Inst. Mfg. Co, v. Automotive M.M. Co.
34. “Pretrial can create a majot problem for the defondant 124 11.S. 806, 89 L. Ed. 1380 ens' Coagl sy,
iminal case. = [ndecd, it may be more harmful than 73. Cf. ABA CaNON 5. t :
74, “Rule 12. . .. A member of the State Bar shall not
with 'a party by connsel upon a
sublcct of controversy, in the absence and without the con-
sontof Such counsel.”_ This rule shall nol” apply to_com-
Ing provided, and by the fact that they themselves were MUMliCations with a public officer, board, committee or
televlsed live and Theit pictures Toproadeast. oo e Gvening  Dody” CAL Business anp Proressions Cooe 86076 (West
{rlevlse

1d., 381 U.S. at Ed, L85 8. -
& a1 336-37, 14 1. Bd. 2d at 54647, 85 S, 75, See ABA CANON 9; of. ABA Opinions 124 (1934), 108

162930,
35, *The yndeviating rule of this Court was expressed by {1974}, 93 (1933); and 35 11932) i it n 1o Schwabe,

r. Justicc Holmes r half ago i g e - b . "

,%e_o.uws. 2050 35 ey w_mm._a_wa g0 in Patterson v. 1t_is clear from the carlier opinions of this committes
The theory of our system s that ‘the conclusions to be 13t Canon 9 is 1o be construed litcrally and does mot allow
reached in a case will be induced only by cvidence and 3 COTmunI mwunun_i_.ﬂanm_._c_nus_é pasty, s___.._%.__. {he con-
argument in open cowrt, and nol uitsi i 'y ), e Purpose merely be to investl-
asgument | et o _._.uzh w“_.,_._.“.«.o tside inftuence, sate the facs, Opinions 117,95, 66, ABA Oplulon 187

Sheppard v, Maxwell, 384 U.S. 333, 351, 16 L. Ed. 24 600,  (1938).

TEES C I s i 19ee) . CJ. ABA Opinion 102 (1933).
“The trial judge has a large discretion in ruling on tho 77. Cf. ABA CAnON 9 and ABA Opinion 58 (1931).

fssue of peefudice resulting ffom the rcading by jurors of  78. Cf. Notc, 38 TExas L. Rev, 107, 10809 (1959).

news articles the trial. . . . G ions be- 79. “In the bricf summary in the 1947 edition of the

yond that statement are not profitablc, because each case  Committce’s decisions (p. 17}, Opinton 146 was thus s

must turn on its special facts. We have here the exposare i i

of jurors to information of a character which the trial judge

ruled was so prejud

cvidence. The prei

n dircctly adverse to his clients case that is
unknown to his adversary.

© would not confine the Opi 0 to ‘controlling authori-
ties—Le., those declsive of the pending case—but, in ac-
cordance the tests hereafter suggested, would apply it
10 a decision directly adverse to any proposition of faw on

.. .. It may indeed be greater for it is (hen not
tempered by protective procedurcs.” Marshall v, Usited
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which the lawyer expressly relics, which would reasouably
be consldered mponant by the judge silling on the case.
. . The test In every case should be: Is the decision
which opposing counsel has overlocked one which the court
should clearly consider in deciding the case? Would a
reasonable judge properly feel that a lawyec who advanced,
as the law, a proposition adverse to the undisclosed decision,
was lacking in candor and (airess to him? Might the judge
consider himself misled by an implied representation that
the lawyer knew of no adverse authority?” ABA Opinion
280 (1949).

80. “The authoritics are substantially uniform against any
privilege_as applied 10 the fact of retainer or identity of the

permits, without giving timely notice to the opposing coun-
sel.” ABA Canon 2.

85. The provisions of Sections (A), (B), (C), and (D) of
this Disciplinary Rule incorporate the {air trial-free press
standards which apply to lawyers as adopted by the ABA
House of Delegates, Feb. 19, 1968, upon the sccommenda-
tion of the Fair Trial and Free Press Advisory Committes
of the ABA Special Commilice on Minimum Standards for
the_Administration of Criminal Justice.

Cf. ABA CANON 20; see generally ABA ADvisony, Com-
MITIEE ON FAIR TRIAL AND FREE Pa6ss, STANDARDS RELAT-
ING 70 Faix TaiaL AND FReE Pess (1966).

From the cases coming here we note that unfair and
prejudicial news comment on peading trials has become

client,” The privilege is limited to d ;
tions, and & retainer is not a confidential communication,
although it cannot come into existence withoul some com-
lon belween the aitoruey and the—at that stage
rospective—client.”  United States v. Pape, 144 F.2d 778,
%uu (2d Cir, 1944), cert. denled, 323 U.S. 752, 89 L. Ed. 2d
602, 65 S. Ct. 86 (1944).

“To be sure, there smay be circumstances under which the
Identification of a client may amouat 10 the prejudicial dis-
closure of a confidentia) communication, as where the sub-
stance of a disclosure has altcady been revealed but not its
source.” Colton v. United States, 306 F. 2d 633, 637 (2d
Cir. 1962).

Bl See ARA Canon 22; cf, ABA CaNoN 17.

“The ruls allowing counscl when addressing the jury the
widest latitude in dis ing the evidence and the

prevalent,  Due process requires thal the ace
cused recelve a trial by an impartial jury free from outside
influences. Given the per of modern i

tions and the dificulty of cflacing prejudicial publicity from
the minds of the jurors, the trlal courts must take strong
measures to ensure that the balunce is never weighed against
the accused. And appellate tribunals have the duty to make
an of the f course,
there is nothing thal prescribes the press from reposting
events that transpire in the courtroom. But where there is
& reasonable likelihood that peejudicial news prior 1o trial
will_prevent s fair trial, the judge should continue the case
uatil the threat abates, ‘or transfer it to another county not
#0 permeated with publicily, , . . The courts must take such

Neither

client’s theories falls far short of zuthorizing the statement
by counsel of matter not in evidence, or indulging in argu-
ment founded on no proof, or demanding verdicts for puc-

ses other than the ns- settlement of the matters at i

tween the litigants, or appealing to prejudice or passion.
The rule confining counsel to legitimate argument is not
based on etiquette, but on justice. Tta violation is not
merely an overstepping of the bounds of propuicty, but a
violation of & party’s rights. The jurors must deteriine the
issues upon the evidence.  Counsel’s address should -.n_ﬂ
them do this, not tend 1o lead them astray.” Cherry Creel
Nat, Bank v, Fidelity & Cas, Co., 207 App. Div. 787, 79091,
202N. Y. S, 611, 614 (1924).

82. Cf. ABA Cavon 18,

“§6068. . . . It is the duty of an attorney:

“{(f) To abstaln from all offensive personality, and to ad-
vance no fact prejudicial 10 the honor ur reputation of a
Party or wiliiess, unless requited by the justice of the cause
with which he Is charged.” CAL. BUSINESS aND PRoFEs-
SI0Ns CopB §6068 (West 1962).

83, “The record in the casc at bar was silent concerning
the qualities and character of the deceased. It is especially
improper, In addressing the Jury in a murder case, for the
prosccuting atlorney to make reference 1o his knowledge of
the good qualities of the deceased where there is 10 evi-
dence in the record bearing wpon his character, . . . A
prosecutor should never injcct into his argument cvidence
2ot inugoduced af the trial’ People v. Dukes, 12 124 334,
341, 146 N. E. 2d 14, 17-18 (1957).

8. “A lawyer should nol ignore known customs or prac-
tice of the Bar or of a particular Court, even when the law

counsel for defense, the accused, witnesses, court stafl nor
enforcement officers coming under the jurlsdiction of the
court should be permittcd to frustrate its funclion. Col-
laboration between counsel and the press as (o information
affecting the fairness of a_ criminal trial is not only subject
10 regulstion, but s highly cepsurable and worthy of dis-
nary measures.” Sheppard v, Maxwell, 384 U.S, 333,
63, 16 L. Ed. 2d 600, 620, 86 S. Ct. 1507, 1522 (1966).

86. See ABA CANON 23,

87, “[1)t would be uncthical for a Tawyer ta harass, entic
induce or exert influence on a juror to obtain his testimony.
ABA Opinion 319 (1968).

88. See ABA CANON 3.

89. €. ABA Canon 5,

“Rule 5. .. . A member of the State Bar shall not adviss

iis testimony unavailable.”
USINESS AND PBOFESSIUNS CobpE §6076 (West 1962).
See In re O’'Kecfe, 49 Mont. 369, 142 P. 638 (1914),

91. Cf. ABA Canon 3.

92. “Rude 16, ... A member of the State Bar shall pot, in
the ‘absence of opposing counsel, communicale with' or
argue 10 & judge or judicial officer excepl in open court
upon the merits of a contested matter pending before such
judge or judicial officer; nor shall he, without furnishing
wpposing counsel with a copy thereof, address a written
communication to a judge or judicial officer concerning the
merlts of a contested matter pending before such judge or
judicial officer. This rule shall not apply to ex paric mat-
ters.””  CaL. BUSINESs AND PROFESSIONS Cops §6076 (West
1962).

CANON 8

A Lawyer Should Assist in
Improving the Legal System

ETHICAL CONSIDERATIONS

EC 81 Changes in human affairs and imperfections
in human institntions make necessary constant cfforts to
maintain and improve our legal system.! This system
should function in a manner that commands public re-
spect and fosters the use of legal remedies to achieve
redress of grievances. By reason of education and ex-
perience, lawyers are especially m:u:m_aa to recoghize
deficiencies in the legal system and fo initiate corrective
measures therein. Thus .__n\ should participate in pro-
posing and ing legi: and to im-
prove the system,? without regard to the general interests
or desires of clients or former clients?

EC 82 Rules of law are deficient if they are not just,
understandable, and responsive to the needs of socicty,
If a lawyer befieves that the existence or absence of 4
rule of law, substantive or procedural, causes or contrib-
utes to an unjust result, he should endeavor by lawful
means 1o obtain appropriaic changes in the law, He
should encourage the simplification of laws and the re-
peal or amendment of laws that are outmoded.* Like-

EC 83 The fair administration of justice -owi-ﬁ the

ilability of lawyers. of the pub-
lic should be educated to recognize the existence of legal
problems and the resultant need for legal services, and
should be provided methods for m.:_o:mmn:» selection of
counsel. Those persons unable to pay for legal services
should be provided needed sesvices. Clients and lawyers
should not be ized by undue i i
upon representation in legal matters, and the bar should
address ilself to imp: in licensing, reci i
and admission proceduses consistent with the needs of
modern commerce.

EC 8-4 Whenever a lawyer seeks fegislative or admin-
istrative changes, he should identify the capacity in which
he appears, whether on behalf of himself, a client, or the
public.® A lawyer may advocate such changes on behalf
of a client even though he does not agree with them.
But when a lawyer purports to act on behalf of the pub-
lic, he should espouse only those changes which he con-
ienti believes to be in the public interest.

wise, legal should be
experience indicates a change is needed.

EC 85 Fraudulent, deceptive, or otherwise illegal con-
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duct by « participant in o proceeding before 4 tribunal
or -

ly is with fair

m__..nr._m publicly,* he should be certain of the merit of
is

tion of justice, and it should never be participated in or
condoned by lawyers. Unless constrained by his obliga-
tion to preserve _na confidences and secrets of his client,
a lawyer should reveal to appropriate authorities any
knowledge he may have of such improper conduct.

EC 8-6 Judges and adwinistrative officials having ad-
judicatory powers ought to be persons of integrity, com-
petence, and suitable temperament.  Generally, lawyers
are qualified, by personal observation or i igali

s co use apptopriate language, and avoid petty
for i and j

tend to lessen public confidence in our Jegal system.*
Criticisms molivated by reasons other than a desire to
improve the legal system are not justified,

EC 87 Siuce lawycrs are a vital part of the legal sys-
tem, they should be persons of integrity, of professional
skill, and of dedication to the improvement of the Sys-
tem. Thus a lawyer should aid in establishing, as well as

to cvaluate the qualifications of persons sceking or being
considered for such public oflices, and for this reason
they have a special responsibility to aid in the selection
of only those who are qualified® 1t is the duty of law-
yers to endeavor to prevent political considerations from
autweighing judicial fitness in the selection of judges.
Lawyers should protest earnesily against the appoint-
ment or clection of those who are unsuited for the bench
and should strive to have elecied” or appointed thereto
only those who are willing to forego pursuits, whether
of a business, political, or other nature, that may inter-
fere with the free and fair consideration of questions

for adjudicati Adjudi y officials, not
being wholly frec to defend thewmselves, are entitlcd to
receive the support of the bar against unjust criticism,”
While a lawyer as a citizen has a right (o criticize such

v _stand of conduct adequate Lo protect the
public by insuring that those who practice law are quali-
fied to do so.

EC 838 Lawyers often serve as legislators or as holders
of ather public offices. This is highly desirable, as law-
yers aze uniquely qualified to make significant contribu-
tions to the inprovement of the legal system, A lawyer
who is a public oflicer, whether full or part-time, should
not engage in activities in which his personal or profes-
sional interests are or foreseeably may be in contlict with
his oflicial duties.

EC 89 The advancement of out legal system is of vital
impaortance in mainlaining the rule of law and in facili-
tating orderly changes; therefore, lawyers should en-
courage, and should aid in making, needed changes and
improvements.

DISCIPLINARY RULES

DR 8-101 Action as a Public Official,
(A) A lawyer who halds public office shall not:

(1) Use his public position fo obtain, or attempt o

obtaln, a special advantage in legislalive mwat-

ters for kimself or for 2 client under chrcuue
stances where be knows or it Is obvious that
such action is not in the public intercst.
Use bis pubtic position to inBuence, or atfempt
to Influence, a tribunal (o act in favor of hi-
scif or of a i
(3) Accept auy thing of value from any person

C

when the lawyer knows or it is obvious that
the offer is for the purpose of influcnciug his
action as a public official.

DR 8102 Statements Concerni
Adjudicatory Ofiicers,
(A) A lawyer shall not knowingly make false statements
of fact concerning the qualifications of a cundidate

for clection or appoiniment to a judicial office,
() A lawyer shall not knowingly muke fulse accvsa-
tions agalust & judge or other adjudicatory officer.

Judges and Other

NOTES

1 . [Another] task of the great lawyer is to do his
—yn: individually and as a member of the organized bar to
mprove his profession, the courts, and the law. As Presi-
dent Theodore Roosevelt aptly put If, ‘Every man owes
some of his time o the upbuilding of the profession 1o
which he Ve-c:“u Indeed, this obligation is one of the
great things which distinguishes a professlon from a busi-
ness. The soundnesa and the necessity of President Roose-
velt’s admonition insofar as it relates to the legal profession
cannot be doubled. The advances in :E::-w science and
technolugy are so startling and the velocily of change in
busincss and in socia) lifc is so great that the law along with
the other social sciences, and even human life itself, is in
grave danger of being extinguished by new gods of ils own
Invention if it does not awake from its lethargy. Vanderbilt,
The Five Functions of the Lawyer: Service to Clients and
the Public, 40 A.B.AJ, 31, 31-32 (1954).

2. See AHA CaNON 29; Cf. Cheatham, The Lawyer's Role
and Surroundings, 25 Rocky M, L. REv. 405, 406-07 (1953).

“The lawyer lempted by repose should recall the heavy
coats paid by his profession when needed legal reform has

an unwilling Bar, the public’s least flatiering picture of the
lawyer seems coofirmed, The lawyer concerned for the
slanding of his profession will, thercfore, inlerest himself
actively in the itnprovement of the Jaw. In doing so he will
not only help o maintain confidence in the Bar, but will
have the satisfaction of meeling a responsibility inhering In
the nature of his calling.” Professional xﬁm.v
puri of the Joint Conference, 48 A B AJ, 11

3. See Stayton, Cion Honore Offictum, 19 Tex. B.J. 165,
766 (1956); Professional Responsi| Report of the Joint
Conference, 44 A.BAJ. 1159, 1162 (1958); and Paul, The
Lawyer as a Tax Adviser, 25 Rocky MT. L. Rev. 412, 433-
34 (1933),

4. “There are few great figures in the history of the Bar
who have not concerned themsclves with the reform and jm-
rovement of the law. The special obligation of the pro-

al competence 10 put it in order.”
Frofessional Responsibility: Report of the Joint Conference,
44 AB.AJ. 1159, 1217 (1958).

. “Rule 14..".". A member of the State Bar shall not
communicatc with, or appear before, a public officer, board,
committee or bady, In his professional capacity, without first
disclosing that he Is an attorncy representing interests that
may be aficcted by action of such officer, board, committes

or body.” CaL. BUSINESS AND PRoressions Coos §6076
(Weat 1962).
6. See ABA Canow 2.
“Lawycrs are betier able tha
curately the qualifications of
Tt is proper that they should make
the Yoiers in a proper and dignificd manner. A lawyer may
with prapriety endorse a candidate for judicial ofiice and
seek like endorsement from other lawyers.
ndorses 8 judicll candidate or sceks that endoree.
ment Eom other lawyers should be actuated by a sincere be-

laymen to appralse ac-
idates for judicial office.

1" ABA Opinion 189 (1938).
7. “[Wle are of the opinion that, whenever a candidate
for judicial office merits the endorsement and support of
lawyers, the lawyers may make financial contributions
toward the campaign if its cost, when reasonably conducted,
exceeds that which the candidate would be expected to bear
personally.” ABA Opinion 226 (1941).

8, See ABA CaNON 1,

9. “Citizens have a right under our constitutional system
to criticize governmental oflicials and agencics. Cousts are
not, and should not be, immune 1o such criticism.” Konigs-
berk ¥; State Bar of Caifornia, 333 U .
. 10. “[Elvery lawyer, worthy of respect, realizes that pub-
lic confidence in our courts ig the cornersione of our guvern-
mental structure, and will refrain from v
the character of the judges, while recog
denounce and expose ‘a corfupt or dishonest judge.” Ken-
__.%_& State Bar Ass'n v. Lewis, 262 S. W. 2d 321, 326 (Ky.
. “We should be the last to deny that M. Mecker has the
right to uphold the honor of the profession and 1o expose
without fear or favor corrupt or dishonest conduct in the
profession, whether the conduct be that of a judge or not,
-+ » However, this Canon (29] does not permit one to make

rges which are false and untrue and unfounded in fact,
When one’s fancy leads him to make false charges, attackin
the characier and integrity of others, he does so at his peril.

He should not do so without adequate proof of his charges

k: o make carcless, untruth-

{ful and vile charges against his professional brethren.” In
re Mecker, 76 N. M. 354, 364-65, 414 P.2d 862, 869 (1966),

CODE OF PROFESSIONAL RESPONSIBILITY 35

appeal dismissed, 385 U.S. 449, 17 L. Ed. 2d 510, 87 S. Ct.
1967),

a_:m w.e..wie.... 16, 30, 34, 77, 118 and 134 elate 1o Canon
6, and pass on questiona concerning the propricty of the con-
duct of an alloraey who 15 a public o cer, in_ represeating
private inlercsts adverse 10 those of the public body which he
repiesents. The principic applied in those opinions is that
an attorncy holding public office should avoid all conduct
which might lead the layman to conclude that the attorney s

izing his public position to further his professional suc-
or personal Interests.” ABA Opinion 192 (1939),

peals, or similar tribunal, created
which he is a member. We are
of the opinion that he may practice before fact-finding of-
ficers, hearing bodles and commissioners, since under our
views hc may appear as couuset in the cours where his

J_n.. !En_-rnnnoonnm-_ﬂ-&n.U:.nﬁ:._n
appear thereafter when the cause is heard by the courts on
ministrative review. This Is subject to an important ex-
coption. He should not appear as counscl where the mat-
ter is subject o review by the legislati
18 & member. , . . We are of the opis
does 50 appear there would be conflict of interesis betwoen
his duty as an advocate for his clicnt on the one hand and
the obligation to his governmental unit on the other.” 1In 1e
Honron: 16 1. 2d 488, 494-95, 158 N. E. 2d 753, 756-57
(1959).

Cj. ABA Opinions 186 (1938), 136 (1935), 118 (1934),
and 77 (1932).

12. Cf. ABA CaNoNs 1 and 2.

where a lawyer

CANON 9

A Lawyer Should Avoid
Even the Appearance of
Professional Impropriety

ETHICAL CONSIDERATIONS

EC 9-1 Coatinuation of the American concepl that we
are to be governed by rules of law requires that the
people have faith thal justice can be obtained through
our legal system? A lawyer should w::._a_n. public
confidence in our system and in the legal profession.*

EC 9-2 Public confidence in law and lawyers may bo
eroded by irresponsible or improper conduct of a Jaw-
yer, On occasion, ethical conduct of a lawyer may
appear to laymen to be unethical. In order to avoid

cept employment would give the appearance of hn-
propricly even if none exists.*
EC 94 Because the very essence of the legal system
is to provide procedures by which matters can be pre-
sented in an impartial manner so that they may be de-
cided solely upon the merits, any statement or sugges-
tion by a lawyer that he can or would attempt to
i those is detsi 1o the legal
system and tends to undermine public confidence in it.

misunderstandings and hence 1o maintain cor ¢ a
lawyer should fully and promptiy inform his client of
material developments in the malless being handled for
the cliont. While a lawyer should guerd ageinst other-
wise proper conduct that has a tendency to diminish
ublic confidence in the legal system or in the legal pro-
wﬂ&c:. his duty to clients or to the public should never
be subordinate merely because the full discharge of his
obligation may be misunderstood or may tend 0 subject
him or the legal profession 10 criticism. When explicit
ethical guidance does not exist, a lawyer should deter-
mine his conduct by acting in a manner that promotes
ublic confidence in the integrity and efliciency of the
gal system and the legal profession.?

EC 9-3 After a lawyer leaves judicial office or other
public employment, he should not accept n!ﬂ_s.:n:—
in connection with any matter in which he had sub-
stantial responsibility prior to his leaving, since 10 ac-

EC 9-5 of the funds of a client from those
of his lawyer not oaly serves to protect the client but
also avoids even the appearance of impro, iety, and
therefore commingling of such funds should be avoided.
EC 96 Every lawyer owes a solemn duty 1o uphold
the integrity and honor of his profession; to encourage
respect for the law and for the courts and the judges
thereof; to observe the Code of Professional Responsi-
bitity; to act as a member of a learned profession, one
dedicated to public service; 1o coaperate with his
brother tawyers in supporting the organized bar through
the devoting of his time, eflorts, and financial support
as_his professiona! standing and ability reasonably per-
mit; 10 conduct himself 50 as to refiect credit on the
legal profession and to inspire the confidence, respect,
and trust of his clients and of the public; and to strive
to avoid not only professiopal impropriety but also the
appearance of impropriety.*

DISCIPLINARY RULES

DR 9-101 >«_M._.=-.n Even the Appearance of lmpro-

priety.s

{A) A fawyer shall not accept private cmployment in a
matter upon the merlts of which he acted in a
Jjudicial capacity.”

(B) A lawyer shall not accept private eoployment in a
matter in which he had substantial responsibility
while he was a public employee.

(C) A lawyer shall not stafe or imply that he is able to
jutluence bnproperly or upon irrefevamt n..a.:iu
auy fribunal, legislative body,® or public official.

DR 9-102 Preserving Ideniity of Funds aud Property

of a Client.*®

(A) All funds of clients paid to a lawyer or law firm,
other than advances for costs and cxpenses, shall
be deposited ja one or maore ideutifiable bank ac-
counts maintained in the state in whick the law
office Is situated and no funds belonging to the law-
yer or law firm shall be deposited thereln except
s follows:

(i) Funds reasonably sufficient to pay bank charges
may be deposited therein.

(2) Funds belonging in part to a client and in part
preseatly or potendally to the lawyer or Jaw

firm must be deposiied thereln, but the por-
tion belongiug to the lawyer or law firm may
be withdrawn when due unless the right of the
lawyer or law B to receive it Is disputed by
the clicut, jo which ¢vent the disputed portion
shall not be withdrawn until dispute Is
finally resolved.
(B) A lawyer shall:

(1) Promptly notify a clieut of the receipt of his
funds, securities, or other properties.

(2) 1dentify and lubel securities and properties of a
client promptly upon receipt and place them in
a safe deposit box or other place of safekeep-
ing as soon as practicable.

(3) Maiutain cowplete records of all funds, securl-
ties, and other properties of a cllent coming
info the possession of the lawyer and reuder
appropriaic accounts to his clleut regarding
them.,

4) Prowptly pay or dellver {o the client as re-

@ Quested .:_.. a Clieut the funds, securitles, or
other properties in the possession of the law-
yer which the client is entitled to receive,
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NOTES
1. “Integrity is the very breath of fustice. Confidence in  judge from acting as attorne;

doubt or disirust of ita integrity.”” Erwin M. Jeanings Co.v.  would produce serious conflict between the private interests
DiGenova, 107 Coun. 491, 499, 141 A. 866, 868 (1928), Of the judge a3 a lawser, and of his clicnts, and his dulies
2. “A lawyer should never be reluctant or too proud o 83 A judge in adjudicating_important phases of criminal
aaawer unjuslified criticism of his profession, of himself, or  Proccsses in othor cases. . The public and private duties
of his brother lawyer. He should guard the reputation of his ~ Would be incompatible.  The prestige of the judicial office
Profession and of his brotherg s zealously ns'he guards his  Would be divertcd to private bonch and the Tibery oy
own.' Rochello and Payne, The Struggle jor Public Under-  would be demeaned thercby ™ ABA Opinon 242 (1942),
standing, 25 Texas B. J. 109, 162 (1962). A lawyer, who has previously occupied a judiclal posi-
3. See ABA Canon 29, tion or acted in a judicial capacity, should refrain from
3 Sec ABA Canonm 26 Becepling employment in any matter invotving the same facts
- - as were involved in any specific question which he acted
upon in a judicial capacity and, for the same seasons, should
slio relsain from accepting any employment which might
45295anly appear to involve the same facts.”  ABA Opluion

S ihhhﬂ!ﬁua 110 A—uﬂwhv. 5 1935); of.
. See pinions 1 1935) and 134 (1935); cf,
ABA CaNoN 36 and ABA %v.,:?:.- 3% (1931) and 26
(1936). But see ABA Opinion 37 (1931).

9. “{A statement by a governmental department or -42.3.
!Jr mnnn:. _on nLni_«ﬁ_-ﬂ.w ning from =—. n—n_w that inc] _.nﬂ.u
0 : 2 laudation of his legal abliity] carries implications, pro
“The lawyer assumes high duties, and has imposed upon 5
him grave responsibiliticn.© He may e e meabcd UPOR  ably not founded in fact, that the lawyer's sequatotance o

agnitu agencies of the government place him in an advantageous
Chnracter snd proundence 18 foposed in bie: life: liberty,  polition in pracicing before e imernl Aveliageous
Character and property should proiected by him. He  \ould not only represent what cobably is untrue, but would
should guard, with jealous watchiulness, his own reputation, be highly reprehensibie.” AB. Opinion 184 (1938).
as welt as that of his profession.” Pepie ex rel, Cutler v. 10, Sce ABA CANON 11,
Ford, ‘54 Ill, 520, 523 (1870), and slso quoled in Stats “Kule 9. . .. A membcr of the State Bar shall not com-
Board of Law Examiners v. Sheldon, 43 Wyo, 522, 526, 7 mingle the money or other property of a client with his own;
1%-&.@“& .m._u.ww._ 50 (19%6) .M_._ _Jn shall eas._!_«.ave: 10 the h_i.. the .nn%". by _h:._
. of ail money and other propert: longing to such client,
6. CJ. Cooe oF ProFessionaL ResponsisiLity, EC 5-6. Dniess "the e e Onging e
7. See ABA CaNON 36,
el e duty of the judge 10 rule on questions of law  pany . . . in a bank account soparase ow s O
and evidence in mi cases and inations in  and clearly designated as ‘Clients’ Funds Account’ or “Trust
felony cases. That duty calls for impartial and uninfluenced  Funds Account’ or words of similar import.  Uslgss the
the effect on those immediately in-  client otherwise directs in writing, securities of & client b
Tonves of others who may. directly or indlrecily, be al.  bearer form. shall be Kept by the aitormey 3 safe mnons
fected. Dischargo of that duty might be greatly interfered  box at a bank of trust campany. - o re ats deposil box
Jeith f ibe Judge, In agother capacily, were permitted 10 shall bo clearly designaied as ‘Clicnm’ Ao S botE box
hold himself out to gmployment by those who are to be, o Account’ or words of mimilar import, and be separalc from
ho may be, brought o tsfal in felony cases, even though he  tho aitorney's own safe deposit box " ear: worare, from
{id mot conduct the examination.  His private inlerests as 8 PROFESSIonS Coot §6076 (Wess 1965).
lawyer in building up his clientcle, his duty as such zealously “[Clommin
o ajibouse the cause of bis privaic clients and to defend Intermingled Wilh that of his attornéy and e s
-“_.i Charges of crime brought by Jaw-enforcement agen-  tity lost 8o that it may be used for the attorne;
cles of which he is a part, might prevent, or cven destroy, expenses or subjected (o claims of his creditors. .
that unbiased judicial Judgment which is so cssential in the  rul i i i
administration of justice. the probability In some cases,
“In our opinian, acccplance of a judgeship with the  and the danger in all cases na
duties of irials, and i in the loss of clients’ money.”
In felony cases (o determine whether those accused should 24 219, 225.26, 368 P 118,
bo bound over for trial In & higher court, cthically bars the  (1962)

DEFINITIONS*

As wsed In the Disclplinary Rules of the Code of Pro-
£ ! Responsibility:
ﬁw..uc_nw_ﬁu interests” Include every Hferest that
will adversely affect efther the judgment or the
loyalty of a lawyer to a client, whether it be a con-
flicting, luconsistent, diverse, or other Inferest.
@ :riﬂ::x fncludes a professional legal corpora-
tlon,
() “Person” Includes & corporation, an assoclation,
a trust, a ip, and any other

(4) “Professional legal corporation” means a corpora-
tion, or an treated s 3
nuthorized by law to practice law for -_.near

(5) “State” includes the District of Columibia, Puerto
Rico, and other federal territories and posses-
sions,

(6) “Iribunal” Includes all courts snd all other ad-
judicatory bodles.

G " and “secret” ure defined in DR 4-101 (A).

or legal entity.
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A
A of See B
ance of.
Acquiring interest in liligation. See Adverse effect on
professional judgment, interests of lawyer.
Address change, notification of, 7
Administrative agencies and tribunals.
former employee, rejection of employment by, 35
improper influences on, 26, 27, 29
representation of client before, generally, 25-29, 33
Admiralty practitioner, 6, 9
Admission 1o practice
duty of lawyers as to applicants, 3
requirements for, 3
Advancing funds to clients, 19, 21
court costs, 19, 21
investigation expenses, 19, 21
litigation expenses, 19, 21
medical examination, 19, 21
personal expenses, 21
Adversary system, duty of lawyer to, 26-29
Adverse legal authority, duty to reveal, 26, 28
Adverse effect on professional judgment of lawyer, 18-21
desires of third persons, 20, 21
interests of lawyer, 18-19, 30-21
interests of other clients, 19-20, 21
Advertising, 5, 7. See also Name, use of.
of change of iation, 7
announcement of change of firm name, 7
announcement of change of office address, 7-8
announcement of establishment of law office, 7
announcement of office opening, 7
announcement of organization of which lawyer is
officer or director, inclusion of name and profes-
sion of lawyer in, 7
availability as associate, 9
availability as consultant, 9
baoks written by lawyer, 7
building directory, 5, 8
bar association, by, §
cards
announcement, professional, 7
_ professional, 5, 7
city directory, 7-8
commercial publicity, 7
compensation for, 7
directories

accept-

junsdictional limitations of members of firm, required
uotice of, 8

law lists, 7, 8
law office, identification of, 7
legal directories, 7, 8
Iegal documents, 7
legal journals, 9
legal notices, 7
letterheads

of clieats, 7

of law firm, 7
_of lawyer, 7, 8,9
limited practice, 9
magazine, 7
name, See Name, use of,
newspaper, 7
law office establishment, 7
news story, 7
office address change, 7
office buiiding directory, 5, 7
office, identification of, 7
office sign, 7
political, 7
Ppublic notices, 7
radio, 7
reasons for regulating, 5, 6
siga, 7
specialization, 6, 9
telephone directory, 7, 8
television, 7
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textbook, 7
treatises, 7
Advice by lawyer to secure legal services, S, 9
client, former or regular, 5, 9
close friend, 5, 9
employment resulting from, 5, 9
motivation, cffect of, §
other laymen parties to class action, 9
relative, §, 9
volunteered, 5, 9
within permissible legal service programs, 8, 9
Advocacy, professional, 24-29
».n:_w unauthorized practice of law, 15
bu chasing, See R i
sional employment.
>==o==n_u5n=— card. See Adventising, cards, announce-
ment.
Appearance of impropriety, avoding, 19, 3536
Appearance of lawyer. See Administrative egencies,
representation of client before; Courts, representa-
tion of client before; Legislature, representation of
lient before; Witness, lawyer acting as.
] for bar admission. See Admissi
Arbitrator, lawyer acting as, 20
Argument
before mzuw.. 26, 27
egislature, 25
befare tribunal, 26, 27-28
Associates of lawyer, duty to control, 1, 15, 17,26
Association of counsel. See also Co-counsel; Division of
legal fees.
client’s suggestion of, 19
lawyer's suggestion of, 19
Assumed name. See Name, use of, assumed name,
>=h—m.%.h to exert personal influence on tribunal, 26, 27,
Attorney-ctient privilege, 15, 17, See also Confidences of
client; Secrets of client.
Attorney’s lien. See Fee for legal services, collection of.
Availability of counsel, 5, 6, 7
B

of profes-

to practice.

Bank accounts for clients’ funds, 35, 36
Bar applicant. See Admission to praclice.
Bar associations
advertising by, §
bar examiners, assisting, 3
disciplinary authority, assisting, 3
legal service programs, 8-9
minimum fee schedule. See Fee for legal services, de-
termination of, minimum fee schedule,
Bank charges oo clients’ accounts, 35
w»:m.:«. See Advice rw»_uiﬁo- to secure _.nuw_ services;

of

Bequest by client to lawyer, 19
Best cfforis. See Zeal, 4
Bounds of law

difficulty of ascertaining, 24

duty to observe, 24, 25

generally, 24-20
Bribes. See Gifts to tribunal officer or employee by

lawyer.
Building directory. See Advertising, building directory,
Business card. See Advertising, cards, professional.

o

Calling card, See Advertising, cards, professional.

Candidate. See Political activity.

Canons, purpose and function of, 1

Card, See Advertising, cards,

Change of office address. See Advertising, snnounce-
ment of change of office address.

Change of association. See Advertising, announcement
of change of association,

Change of firm name. See Advertising, announcement
of change of firm name.

Character requirements, 3

Class action. See Advice by lawyer to secure legal serv-

. ices, parties to legal action,

Clients. See also Employment; Adverse effect on pro-
fessional judgment of lawyer; Fee for legal services;
Indigent parties, representation of; Unpopular
parly, representation of,

appearance as witness for, 19, 20, 21
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:S:_nw.en:- wli_nwn. Hm._q
commingling of funds of, 35
confidence of, 17
counselling, 24, 25, 27-28
property, protection of, 3§
restraint of, 26
secrets of, 17
Co-counsel. See also Association of counsel.
division of fee with, 8-9
inability to work with, 9 3
Commercial publicity. See Advertising, commercial
pubticity,
Commingling of funds, 35
Communications with
one of adverse inlecests, 28
judicial officers, 27, 29
Jurors, 26-27, anweNu
opposing party, 26,
<w._wh-n5n=—w 26, 27,29
witnesses, 26, 29 !
C: i for of

Defense of those accused of crime, 7
Detegation by lawycr of tasks, 15
Unm?&a% muun _.w.;a parties, duty to avoid influence of,
Differing interests, 19, 37, See Also Adverse effect on
professional judgment of lawyer.
Directory listing. See Advertising, directories.
Disciplinary procedures, 1
Disciplinary rules,
application of, 1
purpose and fuaction of, 1
Disciplinary sanction, 1
Discipline of lawyer, grounds for
advancement of funds to client improper, 21
advertising, improper, 7-8
wuuon_mw—o-. failure to exercise reasonable care toward,
bribery of legal officials, 29
circumvention of disciplinary rule, 3
clicnts’ funds, mismanagement of, 35

prohibition against, 8 -

Competence, Mental. See Instability, mental or emo-
tional; Mental competence of client, effect on repre-
sentation. 5

Competence, professional, 7, 23, 24

Confidences of client, 17 .

Conflicting interests, See Adverse effect on professional
judgment of lawyer.

Consent of client, requirement of . |

-nnon_waow nnm _oiv oyment though interests conflict,
18, 19, 20,

acceptance of value from third person, 6, 21

advice requested from another lawyer, 17

aggregate settlement of claims, 21

assocration of lawyer, 6, 9

forcgoing legal action, 25

multiple representation, 19, 20, 21

revelation of client’s confidences and secrets, 17

use of client’s confidences and secrets, 17

withdrawal from employmeat, 10 .

Consent of tribunal to lawyer's withdrawal, requirement
of, 9, 10

Consultant. See Advertising, availability as consultant.

Contingent fee, propriety of

in civil actions, 6, 19, 21

in criminal actions, 6, 9

in domestic relation cases, 6
Continuing legal education programs, 23
Contract of employment .

fee provisions, desirability of writing, 6

restrictive covenant in, 9

Controversy over fee, avoiding, 6

Copyright practitioner, 6, 9

Corporation, lawyer employed by, 20, 21

Counsel, designation as

:Dmsa:._ A\M-._E”_uo_: nﬂ.w:w.v_oa. ?
“Of Counsel” designation,
Ci i 3 legal. See F legal

with adverse party, improper, 28
with jurors, i 29
ial inf i i of, 17

conflicting interests, representation of, 20, 21

crime of moral turpitude, 3

criminal conduct, 3, 27-28

differing interests, improper representation of, 20-21

disregard of tribunal ruling, 28

division of fee, improper, 9, 15

nEv_cwnon-. failuse to exercise reasonable care toward,
11, 29

evidence, false or misleading, use of, 27

extra judicial statement, improper, 28-29

failure to act competently, 24

failure to act zealously, 27 R

failure to disclose information concerning another
lawyer or judge, 3

failure to disciose information to tribumal, 28

false accusations, 34

false statement in bar application, 3

fees
charging illegal or clearly excessive, 9
charging contingent fee in criminal case, 9
failure Yo return unearned, 9 .

further application of bar 3

guaranty of financial assistance, 21

holding out as having limited practice, 9

holding out as a specialist, 9

illegal conduct, 3, 27 .

improper argument before tribunal, 28

institution of criminal charges, 28

investigation of jurors, 29

malpractice, 24 |

moral :-mw::m_o. crime of, 3

public office, improper use of, 34

publicity, improper, 7

of i pro-
hibited, 8
ictive covenant, entering prohibited, 9

corporation. } .
Counscling. See Client, counscling. .
Courts. See also Consent of tribunal 1o lawyer’s with-
drawal, requircmeat of; Evidence, conduct regard-
ing; Trial tactics.
appaintment of lawyer as counsel, 7
courtesy, known customs of, 27, 28 3
personal influence, prohibitions against exerting, 27,
29
representation of client before, 26-28
Criminal conduct
as basis for discipline of lawyer, 3
duty to reveal information as ta, 3, 17
providing counsel for those accused of, 6, 7
Criticism of judges and_administrative officials, 34

secrets, disclosure of, 17
solicitation of business, 8
speciglization, notice of, 9 5 .
suggestion of need of legal services, prohibited, 8, 9
unauthorized practice of law, 15 .
unauthorized practice of law, aiding laymen in, 15
violation of disciplinary rule, 3
withdrawal, improper, 9-10
naltics imposed, 1
air trial, requirement of, 1
Disclosure of improper conduct
of another lawyer, 3
of bar applicant, 3

Cross-examination of witness. See Witnesses,
cations with.

D

Deceased lawyer
payment to estate of, 15
use of name by law firm, 5, 8
De facto specialization, 6 .
Uo?:aom.. public, See Public defender office, working
with,
Defense against accusation by client, privilege to dis-
close confidences and secrets, 17

of judge, 3
toward juror or venireman, 27 .
ion of lawyer, exercise of, 27-28

Discussion of pending litigation with news media. See
Trial publicity, )
Diverse interests. See Adverse cffect on professional

judgment of lawyer,
Division of legal fecs .
consent of client, when required for, 6, 9
of total fee, i of, 6,9
with associated lawyer, 6, 9
with estate of deceased lawyer, 15
with Taymen, 15 . )
Dual practice, holding out as being engaged in pro-
hibited, 8
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E
Education,
Gcaion.

legal 23
of laymien to recognize legal problems, 5, 33
of laymen to select lawyers, S, 33
requirement of bar for applicant, 3
Elections. See Political activity.
E See 1 ility, mental or emo-

tional.
Employees of lawyer
delegation of tasks, 15
duty of lawyer to control, 17, 26
Employment. See also Advice by lawyer 10 secure legal
scrvices; Recommendation of professional employ-
ment,
acceptance of
generally, 6, 7
indigent client, on behalf of, 7
instances, when improper, 5,7, 8,9, 17, 1921,
unpopular cause, on behalf of, 7
unpopular client, on behalf of, 7
when unable to render competent service, 7, 23
contract of
desirability of, §
restrictive covenant in, 9
public, retirement from, 35
rejection of, 6, 7, 8, 9, 17, 18, 1921, 23, 35
withdrawal from
generally, 7, 9-10, 19, 20, 21, 25
harm to client, avoidance of, 7, 9, 19
mandatory withdrawal, 9-10, 20, 21
permissive withdrawal, 9-10, 20, 21, 25
refund of unearned fec paid in advance, require-
ment of, 7,9
tribunal, consent to, 7, 9-10
when arbitrator or mediator, 20
Estate of deceased lawyer, See Division of legal fees,
. with estate of deceased Jawyer.
Ethicat considerations, purpose and function of, 1
Bvidence, conduct regarding, 26, 27, 28
Excessive fee. See, Fee for legal services, amount of,
excessive. .

explanation of, 6
illegal fee, warz:o.. against, 9
ble to pay reasonable fee, 6
persons only able 1o pay a partial fee, 6
persons without means 1o pay a fee, 6
reasonable fee, rationale against over-chargiog, 6
rebate, propriety of accepting, 6, 21
refund of unearned portion to client, 9
Fee of lawyer referral service, propriety of paying, 8
Felony. See Discipline of Jawyer, grounds for, illegal
. conduct,
Firm name. See Name, use of, firm name,
Framework of faw. See Bounds of law.
FErivolous position avoiding, 24, 27
Funds of clieat, protection of, 35
Future conduct of client, counseling as to, Ses Clients,
counseling.

G

“General counsel” designation, 7

Gift to lawyer by client, 19

Gifts to tribunal officer or employee by lawyer, 27, 29

Government legal agencies, working with, 8.9

G i See Bar iati disciplinary
authorily, assisting,

O:nnm.n-:oo:_n payment of client’s cost and expenses, 19,

H
Harassment, duty to avoid litigation involving, 7, 9, 10
Holding out .

as being engaged in both law and another field, 8

as limiting practice, 6, 9

as partnership, 6, §

as specialist, 6, 9
X

Identity of clieat, duty to reveal, 25, 33
Hlegal conduct, as cause for discipline, 3, 27
Impartiality of tribunal, aiding in the, 28, 27, 28-29
Improper influences
gift or loan to judicial officer, 27, 29
on judgment of lawyer. See Adverse effect on pro-
fessional judgment of lawyer.

E of client, ad: or i ayment
of, 19, 2§ i

F

Fee for legal services
adequate fee, need for, 6
agreement as to, 6, 9

amount of

excessive, clearly, 9

reasonabl , desirability of, 6
collection of

avoiding litigation with client, 6
client's secrets, use of in collecting or establish-
ing, 17
liens, use of, 19, 21
contingent fee, 6, 9, 19, 21
contract as to, desicability of written, 6
controversy over, avoiding, 6
detenmination of, factors to consider
ability of lawyer, 6, 9
amount involved, 9
customary, 6, 9
effort required, 9

D d of ion of other, 9
experience of lawyer, 6, 9
fee customarily charged in locality, 6, 9
fee schedule, 6, 9
interests of client and lawyer, 6
labor required, 9
minimum fee schedule, 6, 9
nature of niw_bw.ﬁ.n_..-. 6
question involved, difficulty and novelty of, 6
i ip with client, i 6
reputation of lawyer, 6, 9
responsibility assumed by lawyer, 6
results obtained, 6, 9
skill requisite 1o services, 6
time sequired, 6, 9
type of fee, fixed or contingent, 9
division of, 6,9, 15
establishment of fee, use of client's confidences and
secrets, 17
excessive fee, 6, 9

.\ of legal system, 34
Incompetence, mental. See
Instability, mental or emactional;
Mental competence of client.
n i See C: profes-
. sional. ; .
18-21
Indigent parties
provision of legal services to, 6
representation of, 6-7
Instability, mental or emotional
of bar applicant, 3
of lawyer, 3, 10
recognition of rehabilitation, 3
Integrity of legal profession, maintaining, 1, 3, 34, 35
Intent of client, as factor in giving advice, 25, 27, 28
Interests of lawyer. See Advese effect on professional
judgment of lawyer, interests of lawyer.
Interests of other client, See Adverse effect on profes-
sional judgment of lawyer, interests of other clients.
Interests of third person. See Adverse effect on profes-
sional judgment of lawyer, desires of third persons.
Intermediary, probibition against use of, 20, 21
Interview
with opposing party, 26, 28
with news media, 27, 28-29
with witness, 26, 29
igation expenses,
ment, 19, 21

duty to preserve,

or pay-

]
Judges
false statements concerning, 34
improper influences on
gifts to, 21, 29
__privale communication with, 27, 29
misconduct toward
criticisms of, 34 .
disobedience of orders, 26, 28
false statement regarding, 34
name in partnership name, use of, 5-6, §
retirement from bench, 3§
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selection of, 34 )
Judgment of lawyer. See Adverse effect on professional
judgment of lawyer.

Jury

arguments before, 26-28

investigation of members, 26, 27, 29

misconduct of, duty to reveal, 27, 29

questioning members of after their dismissal, 26-27, 29

X
Knowledge of intended crime, revealing, 17

L
Law fim. See Partnership,
Law lists. See Advertising, law lists,
Law office. See Partnership. )
Law school, working with legal aid office or public de-
fender office sponsored by, 8, 9
Lawyer-client privilege. See Atiorney-client privilege.
Lawyer refesral services )
fee for listing, propricty of paying, 8
listing of type rcferrals accepted, propriety of, 9
request for referrals, propriety of, 8
working with, 6, 8 . 3
Laymen. See also Unauthorized practice of law.
need of legal services, 5, 33 .
recognition of legal problems, need to improve, 5, 33
selection of Jawyer, need to facilitate, 5, 6, 33
Legal aid offices, working with, 6, 8-9
Legal ion, See P | legal corpor
Legal directory, See Adve: 2, legal directories.
Legat documents of clients, duty to safeguard, 17
Legal education programs. See Continuing legal edu-
cation programs.
Legal problems, recognition of by laymen, 5, 33
Legal systcm, duty lo improve, 33-34
Legislature
mproper influence upon, 35
representation of client before, 25, 33
serving as member of, 34
Leuterhead. See Advertising, letierheads.
Liability to client, 1, 24
Licensing of lawyers
cantrol of, 15
modernization of, 15, 33
Liens, attorneys’, 19, 21 .
Limited practice, holding out as having, 6, 9
n

acquiring an interest in, 20, 21 5

expenses, wm. advancing or guaranteeing payment of,

19, 2

pending, media discussion of, 27, 28-29

responsibility for conduct of, 24-25, 27

10 harass anothcr, duty to avoid, 7, 8, 9, 10

to maliciously harm another, duty to avoid, 7, 8,9, 10
Living expenscs of clicat, advances 1o cliemt of, 19, 21
Loan to judicial officer, 27, 29
Loyalty to client. See Zeal.
Lump-sum settlements, 21

M
Mandatory withdrawal. See Employment, withdrawal
from, mandatory.
Mediator, lawyer serving as, 20
Medical expenscs, 19, 21
Mental competence of client, effect on representation, 25
Mental of lawyer. See ility, mental or
emotional. 3
Military legal service officers, working with, 8, 9
Minimum fee schedule, See Fee for legal services, de-
termination of, factors to consider, minimum fee
schedule.
Misappropriation
confidences of client, 17
property of clieat, 35
secrets of clicnt, 17
Misconduct. See also
of client, 6, 10, 17, 26
of juror, 21, 29 3
of lawyer, duty to reveal 10 proper officials, 3
isleadi i or i notice, pro-
hibition of, 5, 8

Moral character, requirement of, 3

Moral factors considered in counseling, 25

Moral turpitude, crime of as ground for discipline, 3
Multiple clients, representation of, 19-20, 21

ipline of lawyer.

N
Name, use of

assumed name, 3, 8

deceased partner’s, 5, 8

firm name, 5, 8

misleading name, §, §

partners who hold public office, 6, 8

predecessor firms, 3, 8

proper for law firm, 5, 8

proper for lawyer in private practice, $, 6, 8

Telired partner, 5, 8

trade name, 5, 8

withdrawn partner's, 5, 8
Need for legal services, sugpestion of. See Advice by

lawyer o secure legal services.

Negligence of lawyer, 1, 24
Negotiations with opposite party, 26, 28
Neighborhood law offices, warking with, 6, 8, 9
Newspapers

advcrlising in, 7

news stories in, 7

news releases in, during or pending trial, 27, 28-29
Noun-imesitorious position, duty to avoid, 24, 27
Non-profit organization, legal sid services of, 8, 9
Notices. See Advertising.
o
Obijectives of client, duty :m seck, 24, 25, 27

“Of Counsel” designation,

Offensive Lactics by lawyer, 27

Office building directory. See Advertising, building di-
reclory.

Office sign, 7

Opposing counsel, 19, 26, 27, 28
Opposing party, communications with, 26, 28
P
Parinership
adverlising, See Advertising.
conflicts of interest, 21
deceased member
paymenis 1o estate of, 15
use of name, 5, 8
dissolved, use of name of, 5, 8
holding out as, falsely, 6, 8
members licensed in different jurisdictions, 8
name, 5, 8
nonexistent, holding out falsely, 6, 8
non-lawyer, with, 15 s
of,

Payment to obtain or
prohibition against, 5, § .

Pending litigation, discussion of in media, 27, 28-29

Perjury, 24, 25, 26, 27

Personal interests of lawyer. See Adverse effect on pro-
fessional judgment of lawyer, interests of lawyer,

Personal opinion of client’s cause, 7

Phone directory, listing in. See Advertising, telephone
directary,

Political activity, 7, 34

Political considerations in selection of judges, 34

Potentially differing interests. See Adverse effect on pro-
fessional judgment of lawyer.

Practice of law, unauthorized, 15

Prejudice to it of client, duty to avoid, 7, 9, 26

Preservation of confidences of client, 17

Preservation of secrets of client, 17

Pressure on lawyer by third person. See Adverse effect
on professional judgment of lawyer.

Privilege, atte ient. See Attorney-client privilege.

Procedures, duty to help improve, 33

Professional card of lawyer, See Advertising, cards, pro-
fessional.

Professional impropriety, avoiding appearance of, 19, 35

Professional judgment, duty to proiect independence of,
18-21

Professional legal corporations, 20, 21, 37

Professional notices. Sec Advertising.

Professional status, responsibility not to mislead con-
cerning, 6, 8 o

Profitsharing with lay h of, 15

Property of client, handling, 35

Prosecuting attorney, duty of, 25, 27

Public defender office, working with, 8, 9

Public employment, retirerneat from, 35
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?vﬁn opinion, i
Public prosecutor. See Prosecuting attoracy, duty of,
Publication of articles for lay press, 5

Public office, duty of holder, 34
to of 3

h rs of i counsel’s alle-
giance to, 20
Suit to harass another, duty to avoid, 7, 9, 10
Suit to maliciously harm another, duty to avoid, 7, 9, 10
Suggested fee schedule, See Fees for legal services, de-

Public t See Adverti n of fee schedule.

publicity, ! Suggestion of need for legal services. See Advice by
Publicity, trial. See Trial publicity. lawyer to securc legal services.
e Suppression of evidence, 26, 29
Quasi-judicial proceedings, 25 T

Technical and i licenses. See Advertising, law

R lists.
Radio broadcasting. See Advertising, radio, Teleph directory. See Advertisi leph, direc-
Reasonable fee. See Fee for legal services, amount of. tory.

Rebate, propriety of accepting, 6, 21
u.moncui:e: of legal problems, siding laymen in, 5

of bar appl duty of tawyer to
satisfy himself M—E. applicant is qualified, uu N
ion of feasi . 8,

_wnncmwr of funds, securities, and properties of clients,

Restricted cavenants, propriety of, 9 5
Referral service. See Lawyer referral services.

Television and radio programs, See Advertising, radio;
rerpridvectsing, television.
o

See C of client;
. Employment, withdrawal from.

Third persons, desircs of, See Adverse effect on pro-
fessional judgment of lawyer, desires of third per-
sons,

Threatening criminat process, 26, 28

%:.mo.:w-w practitioner, 6, 9

of bar or lawyer,
of, 3

Refund of ==nm_‘:on fee whea withdrawing, duty to give
to client,

Regulation of legal profession, 15, 33

Representation of multiple clients. See Adverse effect
on professional judgment of lawyer, interest of
other clicnts.

Representative bar association, 8-9

Reputation of lawyer, §

Requests for ion for ] 8

See Name, use of, trade name.

Trial publicity, 27, 28, 29

Trial tactics, 26-29

Tribunal, representation of client before, 24, 25-28, 29
Trustee, clicnt naming lawyer as, 19

U

Unauthorized practice of law. See also Division of legal
fees; Partnership, non-lawyer, with,
aiding a layman in the prohibited, 15

Requirements for bar admission, 3
Respect for law, 3
Restrictive convenant, 9
R ion of empl See Empl
Retirement. See also, Name, use of, retired partner,
from judicial office, 35
from public employment, 3§
plan for laymen employees’, 15
Revealing of confidences, 17
Revealing of secrets, 17
Revealing to tribunal
jury misconduct, 27, 29
representative capacity in which appearing, 25
Runner, prohibition against use of, 8
S
Sanction for violating disciplinary rufes, 1
Secrets of client, 17
Selection of lawyer, 5-6, 7-8
Selection of judges, duty of lawyers, 34
Self-interest of lawyer, See Adverse effect on profes-
sional judgment of lawyer, interests of lawyer,
Self-representation, privilege of, 15
Settlement agreement, 21 -
Soicitation of _.u_._ur..muu. 7, 8. See also Advertising; Rec-
of fessi
Specialist, holding out as, 6, 9
Specialization
admiralty, 6, 9
holding out as having, 6, 9
palents, 6, 9
trademark, 6, 9
Speeches to lay groups, 5 5
State of mind of client, effect of in advising him, 25, 28
State's attorney. See Prosecuting attorne; 3
“Stirring wp litigation.” See Advertising; Advice by
lawyer to sccure legal services; Recommendation
of professional employment.

from _d of tasks to sub-
professionals, 15

functional meaning of, 15

mo:;‘o%anvniw:n: by layman not included in, 15
Undignified conduct, duty to avoid, 27
Unlawful conduct, aiding client in, 24, 27
Unpopular party, representation of, 7
Unreasonable fees. See Fee for legal services, amount of.
Unsolicited advice. See Advice by lawyer 10 obtain legal

services.

v

Varying interests of clients. See Adverse effect on pro-
fessional judgment of a Jawyer, interests of other
clients.

Violation of disciplinary rule as cause for discipline, 3

Violation of law as cause for discipline, 3, 27

Veniremen, See u_:.w...

Voluatary gifts by clieat to lawyer, 19 .

Volunteered advice to secure legal services. See Advice
by lawyer to sccure legal services.

\
iﬁﬁa of position of client, 27
Will of client, gift to lawyer in, 19
Withdrawal. See Employment, withdrawal from.
Witness
communications with, 26, 29
false testimony by, 26
lawyer acting as, 19, 21
member of lawyer’s firm acting as, 64
payment 10, 26, 29
Writing for lay publication, avoiding appearance of
giving wo:ﬂw__u solution, §

z

Zeal
general duty of, 24-25, 27
limilations upon, 24, 26-29
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law

tion. Falsehood is professional apostasy. The strength of a lawyer is in thorough

knowledge of legal truth, in thorough devotion to legal right.

Truth and integrity

can do more in the profession than the subilest and wiliest devices. The power of
integrity is the rule; the power of fraud is the exception. Emulation and zeal lead
lawyers astray; but the general law of the profession is duty, not success. In it, as
elsewhere, in human life, the judgment of success is but the verdict of little minds.

Prof, P
Pr

{ duty,

fully and well performed, is the lawyer’s glory.
equally true of the Bench and of the Bar.”

This is

—EDWARD G. RYAN

CANONS OF JUDICIAL ETHICS *

Auncient Precedents.

“And I charged you judges at that time, u»«:_n Hear
the causes between your brethren, and judge righteously
between every man and his brother, and the stranger
that is with him. L.

“Ye shall not sespect persons in judgment;
shall hear the small as well as the great; ye
be afraid of the face of man; for the judgment is God’s;
and the cause that is too hard for you, bring it unto
me, and [ will hear it.”—Deuteronomy, 1, 16-17.

“Thou shall not wrest judgment; thou shalt not re-
uwvcn_ persons, neither take a gift; for a gift doth blind

he
e

the eyes of the wise, and pervert the words of the righ-
t ."—Deuteronomy, 1, 19. .
We will not make any justiciaries, constables, sheriffs
or bailiffs, but from those who understand the law of
the realm and are well disposed to obscrve it."—AMagna
Charta, XLV.

“Judges ought to remember that their office is jus
dicere not jus dare; to interpret law, and not 1o make
law, or give law.”

“Judges ought to be more lcarned than witty; more
reverend than plausible; and more advised than con-
fident. Above all things, integrity is their ponion and
proper_virtue. .

“Patience and gravity of hearing is an esseatial part
of justice; and an over spcaking judge is no well-tuned
cymbal. It is no grace to a judge first to find that
which he might have heard in_due time from the Bar,
or to show quickness of conceit in cutting off evidence
or counsel too short; or to prevent information by
questions though pertinent.”

“The place of justice is a hallowed place; and there-
fore not only the Bench, but the foot pace and precincts
and purprise thereof ought to be preserved without
mnu:h: and corruption.” . . . —Bacon’s Essay “Of
Judicature.”

Preamble.

In addition to the Canons for Professional Conduct
of Lawyers which it has formulated and adopted, the
American Bar Association, mindful that the character
and conduct of a judge should ncver be objects of in-
difterence, and that declared ethical standards tend 1o
become habits of life, deems it desirable to set forth
its views respecting those principles which should govern
the personal practice of members of the judiciary in the
administration of their office. The Association accord-
ingly adopts the following Canons, the spirit of which
it suggests as a preper guide and reminder for judges,
and as indicating what the people have a right to expect
from them.

1. Relations of the Judiciary.

The assumplion of the office of judge casts upon the
incumbent dutics in respect to his personal conduct
which concern his relation to the state and its jnhab.
itants, the litigants before him, the principles of law,
the practitioners of law in his court, and the witnesses,

* These Canons, to and including Canon M, were adopted
by the American Bar Association at its Forty-Scventh Annual
Meeting, at Philadciphis, Pennsylvania, on July 9, 1924, The
Committce of the Association which prepared the Canons was
“.W_vo_..-n._ in 1922, and compased of the following: William

. Taft, District of Columbia, Chairman; Leslic C. Cornish,
M, + Robert yon Moschziskcr, Pennsylvania; Charles A.
Boston, New York; and Garret W, McEnecney, California,
George Sutherland, of Utah, originally & member of the
Committee, retired and was succeeded by Mr. McEnerncy,
In 1923, Frank M. Angelloui, of California, took the place
of Mr. McEnerney.

Canons 28 and 30 were amended at the Fifty-Sixth Annual
meciing, Grand Rapids, Michigan, August 3 1

jurors and attendants who aid him in the administration
of its functions,
2. The Publlc Inferest.

Courts exist to_promote justice, and thus to serve the
public interest. Their administration should be speedy
and careful. Every judge should at all times be alert
in his rulings and in the conduct of the business of the
court, so far as he can, to make it useful to litigants and
to the community. He should avoid unconsciously
falling into the attitude of mind that the litiganis are
made for the courts instead of (he courts for the liti-
gants.

3. Coustituilennl Obligatlons,

It is the duty of all judges in the United Stales to
support the federal Constitution and that of the siate
whose laws they administer; in so doing, they should
fearlessly observe and apply fundamental limitations
and guarantees.

4. Avoldance of Impropriety.

A judge's official conduct should be freo from im-
propricty and the appearance of impropriety; he should
avoid infractions of law; and his personal behavior, not
only upon the Bench and in the performance of judicial
duties, but also in his everyday life, should be beyond
reproach.

5. Essentlal Conduct.

A judge should be temperate, attentative, patient
impartial, and, since he js to adminisier the law and
apply it to the facts, he should be studious of the prin-
ciples of the law and diligent in endeavoring to ascer-
tain the fucts,

6. Industry.

A judge should exhibit an industry and application
commensurate with the duties iinposed upon him,
7. Prompiuncss.

A judge should be prompt in the performance of his
judicial dulies, recognizing that the time of litigaants,
yurors and attorneys i3 of value and that habitual lack
of punctuality on his part justifies dissatisfaction with
the administration of the business of the court.

8. Court Organization,

A judge should organize the court with a view to the
prompt and convenient dispatch of its business and he
should not tolerate abuses and neglect by clerks, and
other assistants who are sometimes prone (o presume
too much upon his good natured acquiescence by reason
of friendly association with him.

It is desirable too, where the judicial system permits,
that he should cooperate with other judges of the same
court, and in other courts, as members of a single
judicial system, to promote the more satisfactory ad-
ministration of justice.

9. Consideration for Jurors and Others,

A judge should be considerate of jurors, witnesses
and others in attendance upon the court.
10. Couriesy and Clvility,

A judge should be courteous to counsel, especially
1o those who are young and incxperienced, and aiso 1o
all others ing or in the ini
of justice in the court.

He should also require, and, so far as his power ex-
tends, enforce on the part of clerks, court officers and
counse! civility and courtesy to the court and to jurors,
wilnesses, litigants and others having business in the
court.

1933, Canon 28 was further amended at the Seventy-Third
Annual Meeting, Washington, D. C., September 20, 1950,
Canons 35 and 36 were adopted at (he Sixticth Annusl Meei:
ing, at Kansa City, Missouri, Scptember 30, 1937. Canon
35 was amended at San Francisco, Callf., Sept. 1952.

11. L Conduct of Attorneys and Counsel,

A judge should utilize his opportunities to criticise
and correct i conduct of . and
couasellors, brought 1o his attention; and, if adverse
comment is not a sufficient corrective, should send the
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matter at once fo the proper investigating and discipli-
nary authorities.

12. Appolnices of the ..En.n_-a. and Thelr Compensa.
tion.

solely to their character and fitness. The power of
making such i) should not be i by
him for _x:v,o:n.ﬁ or partisan advantage. He should not
nw::: his appoiniments to be contralled by others than

imself. He should also avoid nepotism and undue
fayaritism in his appointments.

While not hesitating 10 fix or approve just amoudts,
he should be most scrupulous in granting or approving
compensation for the services or charges of such ap-
pointees 10 avoid excessive allowances, whether or not
excepled to or complained of. He cannot rid himself
of this responsibility by the conseat of counsel.

13, Kinship or Influcnce.

A judge should not act in a controversy where a near
relative is a party; he should not suffer his conduct to
justify the impression that any person can improperly
influence him or unduly enjoy his favor, or that he is
affected by the kiuship, rank, position or influence of
any party or other person.

14. Independence.

A judge should not be swayed by partisan demands,
public clamor or considerations of personal popularity
Of noteriety, nor by apprchensive n%w.._.zm. criticism,
15, Interference In Conduct of Trial,

A judge may peoperly intervene in a trial of a case
to promote and prevent Y waste
of time, or to clear up some obscurity, but he should
bear in mind that his undue interference, impatience,
or parlicipation in the ining of wi or a
gevere altitude on his part toward witnesses, especially
those who are excited or terrified by the unusual cir-
cumstances of a trial, may tend to prevent the proper
presentation of the cause, or the ascertainment of the
truth in respect thereto.

. Conversation between the judge and counsel in court
is often necessary, but the judge should be studious to

avoid controversies which are apt to obscure the merits
of the dispute between litigants and lead to its unjust
disposition.  In addressing counsel, litigants, or wit-
nesses, he should avoid a controversial manner or tone.

He ‘should avoid interruptions of counsel in their
arguments except to clarify his mind as to their posi-
tions, and he should not be tempted to the unnecessary
display of learning or a prematucc judgment,

16. Ex parle Applications,

A judge should discourage ex parte hearings of aj

licati for injy i and A ips where nﬂm
order may work detriment to absent parties; he should
act upon such ex parfe applications only where the
necessity for quick action is clearly shown; if this be
demonstrated, then he should endeavor to counteract
the effect of the absence of opposing counsel by a scru-

ulous cross-examination and investigation #s to the
acts and the principles of Jaw on which the application
is based, granting relief only when fully satisfied that
the law permits it and the cmergency demands it. He
should that an inj is a limitation upon
the freedom of action of defendants and should not be
granted lightly or inadvisedly. One applying for such
relief musl sustain the burden of showing clearly its
necessity and this burden is increased in the absence of
the party whase freedom of action is sought to be re-
strained even though only temporarily.

17. Ex parte Conununications.

A judge should not permit private interviews, argu-
ments or communications designed to_influence his
judicial action, where interests to be affected thereby
are not represented before him, except in cases where
provision is made by law for ex parte applicalion.

‘While the conditions under which briefs of argument
are 10 be received are largely matters of local rule or
w:.n:no. he should not permit the contents of such

rief presented (o him to be concealed from opposing
counsel, Ordinarily all communications of counsel to

the judge intended or calculated to influence action
should be made known to opposing counsel,

18. Coutlnuances.

Delay in the administration of justice is 8 common
cause of complaint; counsel are frequently responsible
for tl delay. A _:ann. without being arbitrary or
forcing cases unreasonably or unjustly to trial when un-
Enm.w-nm. 10 the detriment of parties, may well endeavor
1o hold counsel 10 a proper appreciation of their dutics
to the public interest, to their own clicnts, and to the
adverse party and his counsel, so as to enforce due
diligence in the dispatch of businesss before the court,

19, Judicla) Opinions.

ments of counsel. He thus shows his full understanding
of the case, avoids the suspicion of arbitrary conclusion,

confi in his_intell integrity_an
".:3. contribute useful precedent to the growth of the
aw.

It is desirable that Courts of >_EXw_u Teversing
cases and granting new trials should so indicate their
views on questions of law argued before them and

arising in the
trial counsel

so rapidly increasing that in writing opinions which are
to be published judges may well take this fact into
consideration, and curtail them accordingly, without
substantially departing from the principles stated above.
It is of high importance that judges constiluting a
court of last resort should use efiort and self-restraint
to promote solidarity of lusions and the
influence of judicial decision. A judge should not yield
to pride of opinion or value more highly his individual
reputation than that of the court 1o which he should be
loyal, Except in case of conscicntious difference of
opinion on fundamental principle, dissenting opinions
should be discouraged in courts of last resort.
20. Influence of Deckions Upon the Development of
the Law,
A judge should be mindful that his duty is the ap-

plication of general law to particular instances, that
ours is a

consider substantial justice in a particular case and dis-
regards the general law as he knows it to be binding on
him. Such action may become a precedent unsetiling
accepted principles and may have detrimental conse-
quences beyond the immediate controversy. He should

21. 1di iea and

Justice should not be moulded by the individual idio-
of those who admini: it. A judge should
adopt the usual and expected method of kcr_ justice,
and not seek to be exireme or peculiar in nmu judg-
ments, or spectacular or sensational in the conduct of
the court, ‘Though vested with discretion in the imposi-
tion of mild or severe sentences he should not compel
persons brought before him to submit to some himiliat-
ing act or discipline of his own devising, without author-
ity of law, because he thinks it will have a beneficial
corregtive influence.

In imposing sentence he should endeavor to conform
toa ble standard of ishi and should not
seek popularity or publicity either by exceptionat sever-
ity or undue leniency.

22. Review.

In order that  litigant may sccure the full benefit of
the :mf of review accorded o him by law, a trial judge
should scrupulously grant to the defeated party oppor-
tunity to present the questions arising upon the trial
exactly as they arose, were presented, and decided, by
full and fair bill of exceptions or otherwise; any failure

in this regard on the part of the judge is peculiarly
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worthy of condemnation because the wrong done may
be irremediable,
23. Legislation

A judge has exceptional opportunity to observe the
operation of statutes, especially those relating to prac-
tice, and to ascertain whether they tend 0 impede the
just disposition of controversies; and he may well con-
tribute to the public interest by advising those having
authority 1o remedy defects of procedure, of the result
of his observalion and experience.
24. Inconsistent Obligations.

A _.E_Jo should not accept inconsistent duties; nor

incur obligations, pecuniary or otherwise, which Il
in any way interfere or appear 1o interferc with his

29. Self-Interest.

A judge should abstain from performing or taking
part in any judicial act in which his personal interests
are involved. 1f he has personal litigation in the court
of which he is judge, he nced not resign his judgeship
on that account, but he should, of course, refrain from
any judicial act in such a controversy.

30. Candidacy for Office.*

A candidate for judicial position should not make os
suffer others to make for him, promises of conduct in
office which appeal to the cupidity or prejudices of the
appointing or electing pawer; he ‘should not announce
in advance his conclusions of law on disputed issues
to secure class support, and he should do nothing while

a candidate (o crcate the impression that if chosen, he

devotion to the exp and proper
of his ofticiat functions.
25, Business Promotlons and Solicitations for Charity,

A judge should avoid giving ground for sny rcason-
able suspicion that he is utilizing the power or prestige
of his oflice 10 persuade or coerce others to patronize
or contribwie, either 1o the success of private business
ventures, or to charitable enterprises. He should, therc-
fare, not enter into such private business, or pursue
such & course of conduct, as would justify such sus-
picion, nor use the powes of his office or the influence
of his name 1o promote the business interests of others;
he should not solicit for charitics, nor should he enter
into any business relation which, in the normal course
of events reasonably to be expected, might bring his
personal interest into conflict with the impartial per-
formance of his oflicial duties.
26. Personal Investments and Relations.

A judge should abstain from making personal invest-
ments in enterprises which are apt to be involved in
litigation in the court; and, after his accession to the

will his office with bias, partialily or improper
discrimination.

While holding a judicial position he should not be-
come an active candidate either at a party primary or
at a general clection for any office other than a judicial
office, If a judge should decide to became a candidate
for any office not judicial, he should resign in order
that it cannot be said that he is using the power or
prestige of his judicial position to promote his own
candidacy or the success of his party.

If a judge becomes a candidate for any judicial office,
he should refrain from all conduct which might tend
to arouse reasonable suspicion that he is using the
power or prestige of his judicial position to promote his
candidacy or the success of his party.

He should not permit others to do anything in behalf
of his i which would lead o such
suspicion.

31, Private Law Practice,

In many states the practice of law by one holdin,
judicial position is forbidden. In superior courts o

general it should ncver be permitted, In

Bench, he should nol retain such i i
made, longer than a period sufficient to enable him to
dispose n_w them without serfous loss. It is desirable
that he should, so far as reasonably possible, refrain
from ull relations which would normally tend 10 arouse
the suspicion that such relations warp o bias his judg-
or prevent his impartial attitude of mind in the
administration of his judicial duties. o

e should not wtilize information coming to bim in
a judicial capacity for w_.:uamnu of speculation; and
it detracts from the public confidence in his integrity
and the soundness of his judicial judgment for him at
any time to bhecome a speculative investor upon the
hazard of a margin.

27. Executorshlps and Trusteeships,

While a judge is not disqualificd from holding exec-
utorships or trusteeships, he should not accept or con-
Hue 10 hold any fiductary or other position if the hold-
ing of it would interfere or seem 1v interfere with the

roper performance of his judicial duties, or if the

wcuiamm interests of those represented require invest-
ments in enterprises that are apt to come before him
judicially, or to be involved in questions of law to
be determined by him.

28. Partlsan Pollics.*

While entitled to entestain his personal views of polit-
al questions, and while not required to surrender his

rights or_opinions as a_citizen, it is inevitable that sus-

EnE:gvo_:w!n-voag.vo::on_a.wuim:n:nnr-c
a judge who becomes the active promoter of the inter-
ests of one political parly as against another. He
should avoid making political speeches, making or solic-
ing payment of assessments or coatributions to party
funds, the public endorsement of candidates for political
office and participation in party conventions,

He should neither accept nor retain a place on any
party commitlee nor acl party leader, nor engage
generally in partisan activities. 3

Where, however, it is necessary for judges to be nom-
inaied and elected as candidates of o potitical party,
nothing herein contained shall prevent the judge from
attending or speaking at political gatherings, or from
making contributions to the campaign funds of the party
that has nominated him and secks his clection or re-
clection.

* Amended August 31, 1933 and September 20, 1950,

nferior courts in some states, it is permitted because the
county or municipality is not able to pay adequate living
compensation for a competent judge. In such cascs
one who practises law is i a position of preat delicacy
and must be scrupulously careful to avoid conduct in
his practice_whereby he u
dicial position to further his professional success,
e should not practise in the coust in which he is
a judpe, even when presided over by another judge, or
pﬂ%ow- therein for himself in any controversy.

f forbidden io practise law, he should refrain from

ing any i ! while in office.

He may properly act as arbitrator or lecture upon or
instruct in Yaw, or write upon the subject, and accept
compensation therefor, if such course does not interfere
with the due performance of his judicial duties, and is
not forbidden by some positive provision of law.

32. Gifts and Favors,

A judge should not accept any presents or favors from
litigants, or from lawyers practising before him or from
others whose interests are likely to be submitted to him
for judgment.

33. Social Relations.

It is not necessary to the ﬂ_.oﬁn_‘ performance of
judicial duty that a judge should five in retirement or
seclusion; it is desirable that, so far as reasonable at-
tention to the completion of his work will permit, he
conlinue to mingle in social intercaurse, and that he
should not discontinue his interest in or appearance at
meetings of members of the Bar. He should, however,
in pending or prospective litigation before him be par-
ticulurly careful to avoid such action as may reasonably
tend to awaken the suspicion that his social or business
relations or friendships constitute an element in in-
fluencing his judicial conduct.

34, A Summary of Judiclal Obligation,

In every particular his conduct should be above
reproach. W—n should be conscicntious, studious,
thorough, courteaus, patient, punctual, just, imputtial,
fearless of public clamor, regardless of public praise,
and indifferent to private political or partisan influcnces;
he should administer justice according to law, und deal
with his appointments as a public trust; he should not
allow other affairs or his private interests to intcrfere

* As amended August 31, 1933,
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with the prompt and proper performance of his judicial
duties, nor should he nn.E.:.w.mon the office for the pur-
or

ose of advancing his personal
is popularity.
35, 1 of Court *

. Proceedings in court should be conducted with fitting
dignity and decorum. The taking of photographs in the
court room, during sessions of the court or recesses be-
tween sessions, and the broadcasting or televising of
court proceedings detract from the essential dignity of
the proceedings, distract participants and witnesses in
giving tes and create mi: i? with respect
thereto in the mind of the public and should not be
permitted.

Provided that this _restriction shall not apply fo the
broadcasting of televising, under the supervision of the

* Adopted Sepicmber 30, 1937,
1953 and February 3. 196 smended September 15,

court, of such portions of naturalization proceedings
{other than the interrogation of -vvmnnnmuv as Mmo
designed and carried out exclusively as a ceremony for
the purpase of publicly demonstrating in an impressive
manner the essential dignity and the serious nature of
naturalization,

36. Conduct of Court Proceedings,*
Proceedings in court should be so conducted as to

reflect the importance and seriousness of the inquiry to
ascertain the truth,

The oath should be administered to witnesses in a
manner calculated 1o impress them with the importance
and solemnity of their promise to adhere to the truth,
Each witness should be sworn separately and impres-
sively at the bar or the court, and the clerks shouid be
required to make a formal record of the administration
of the oath, including the name of the witness.

* Adopted September 30, 1937,

“Discourage litigation. Persuade your neighbors to compromise whenever you
can. Point out 1o them how the nominal winner is often a real loser—in fees, ex-
penses and waste of time. As a peacemaker, the lawyer has a superior opportunity
of being a good man. Never stir up litigation. A worse man can scarcely be found
than one who does this. Who can be more nearly a fiend than he who habitually
overhauls the register of deeds in search of defects in titles, whereupon to stir up strife
and put money in his pocket? A moral tone ought 1o be enforced in the profession

which would drive such men out of it.”

—ABRAHAM LINCOLN

STANDING COMMITTEE ON ETHICS AND
PROFESSIONAL RESPONSIBILITY

COMPOSITION AND JURISDICTION *

“Ethics and Professional Responsibility

This Committee, which shall consist of eight mem-
bers, shall: ) .

(1) Express its opinion, on its own initiative or when
requested to do so by any member of the bar or by
any officer or commitee of a state or local bar associa-
tion, concerning proper professional or judicial conduct,
provided that an opinion shall not be issued on ques-
tions pending before courts. An opinion shall be
rendered only upen the concurrence of a majority of
the members of the Comuittee.

(2) Make its issued opinions known to the legal pro-

* As defined by the By-Laws of the American Bar As-
sociation, Article X, Section QM_V. adopted August, 1969.
on

fession by periodic p in summary or
form and by providing copies of opinions upon request,
to any member of the bar.

(3) Upon request, advise or assist state aud local
bar associations in their activities with respect to the
interpretation of the Code of Professional Respons-
ibility and the Canons of Judicial Ethics.

(4) Make recommendations for amendment to_or
clarification of the Code of Professional Responsibility
or the Canons of Judicial Ethics when they appear to
be advisable. )

(5) Adopt and amend such rules as it may from
time 1o time deem desirable concerning the methods
and procedures to be used in expressing opinions. Such
rules and amendments shall be effective when approved
by the Board of Governors. The rules may be altered
by the Board of Governors or the House

Formerly called the Standing
Ethics.

or
of Delegates."

RULES OF PROCEDURE **

1. The name of the Committee is the Standing Com-
mittee on Ethics and Professional Responsibility of the
American Bar Association,

2. The purpose of the Committee is to advise mem-
bers of the bar upon the ethical propriety of their con-
templated professional or judicial conduct, 10 advise
officers E.nu appropriate commitices of bar associations
as lo the ethical propriety of past, as well as contem-
plated, profcssional or judicial conduct of members of

cifically described in the Fﬁ-«» The Committee will
not issue an opinion for the benefit of a non-member of
the American Bar Association except on request of his
state or local bar association.

6. The Code of Professional Responsibility, as
amended from time to time, will provide the standard
1o be apptied by the Committee in formulating opinions
pertaining to professional conduct. Where the stan-
dard of conduct under that Code differs from that

such associations and others under their

and to i 10 the Code

m— h..-o?mmmo:w_ Responsibility and the Canons of Judicial
thics.

3. The Committee will issue opinions of two kinds:
Formal Opinions and Informal Opinions. Formal Opin-
fons are opinions upon subjects which the Commitice
determines to be of widespread interest and will be

bli in full in the A i Bar A iation Jour-
nal and subsequently in bound volumes.  Informal
Opinions will be issued to the inquirers, in letter form,

by the Canons of P
Ethics of the American Bar Association, this will be
stated in the opinion.*** Opinions on judicial conduct
will be issued under existing Canons of Judicial Ethics
of the American Bar Association as amended from time
to time,

7. Opinions of the Committee issued prior to the
effective date of the Code of Professional Responsibility
shall continue in effect 1o the extent that they are not
inconsistent with a specific provision of that Code and
EO“M VJEE_ as an appropriate goide in interpreting the

e of P

will be summarized in the American Bar i
Journal, and will, with i i i
moved, be made available in fult upon request.

4. A later Formal Opinion overrules earlier Formal
Opinions or Informal Opinions with which it is neces-
in conflict. A later Informa! Opinion overrules
earlier Informal Opinions with which it is_necessarily
in conflict, but does not overrule an earlier Formal
Opinion,

3. Upon written request, the Committee will issue an
Informal Opinion to any member of the bar who is a
member of the American Bar Association on the pro-
priety of professional or judicial conduct in which he
proposes to engage when the proposed conduct is spe-

** Effective January 1, 1970,
¢ This scntence of Rule 6 shall be in effect only until
January 1, 1972.

Te-

8, All opinions shall be adopted at a called meeting
by majority vote of the members of the Commiltee ex-
cept that between meetings, the Commitiee may adopt
Formal Opinions by a vote of six members and Informal
Opinions by a vote of five members, unless a member
specifically Tequests that the opinion be held for action
at a called meeting of the Commitice.

9. The Committee will not issue opinions on questions
of law, or pertaining to conduct which is the subject of
una&_..w litigation. 5

10. The Committee will not issue opinions involving
past conduct, or the conduct of someone other than the
inquirer, unless the request is from an ethics, grievance
or similar committee, or chief officer, of a bar associa-
tion. In determining whether such conduct is involved,
the Committee may meow to outside sources.




STANDING COMMITTEE ON
PROFESSIONAL GRIEVANCES

COMPOSITION AND JURISDICTION *

“Prolesslonal Grievances

provided however, that this Committee may refer any

This Comunittec shall consist of seven
chosen at large from the members of the Association.

The Committee shall:

(1} Formulalc and recommend methods for the ef-
fective enfarcement of ethics and high standards of

conduct in the Ppractice of Jaw as a profession; develop

and y methods and
with the disciplinary tribunals or
i by bar fati courts or

other public authorities. .
(2) (a) upon their request advise or assist state and
local bar assaciations in their activities in respect
to the professional conduct of lawyers; °
(b) make such i igati of

nt for ; hearing and report to the
appropriate tribunal or commitiee within a state, or
ta the appropriate state or local bar association,

(3) Be authorized to consider all information as to
the professional conduct and the judicial conduct of
any member of the Association (excepting matters of
judicial decision or judicial discretion), and to proceed
in accordance with rules w«_cw.nm and appraved, as pro-
vided in subparagraph (4) of thit section, upon its own
motion or upon complaint. After a hearing thereon,
conducted v« this Committee at which the accuse
member shall have been given reasonable opportunity
n‘w be present and be heard in his own defense, this

conduct and abuses in connection with the prac-
tice of law as it may dcem advisable or as may
be directed by the House of Delegates or the
Board of Governors;

(c) furnish information and make recommenda-
tions on the foregoing subjects to the House of
Delegates, the Board of Governors or the ap-
propriate Committees and Sections of the Asso-
ciation;

* An defined by the By-Laws of the American Bar As-
sociation, Arsticle X, Section 7(w). Amended August 1961
and August 1969.

ADMINISTRATION AND

The Rules of Procedure for the Standing Committee

on Professional Grievances are in the process of being

revised in accordance with the By-Law Amendments
adopted August, 1969,

only shalt to the Board of
Governors the censure, public or private, or the sus-
pension or expulsion of the member; and the censure,
suspension or expulsion shall become effeclive on_ap-
proval of these recommendations by the Board of Gov-
ernors.

(4) Be anthorized to adopt such rules as it may
deemn desirable concerning the methods and procedures
to be used in making investigations, in the hearing of
complaints and the taking of testimony; such rules not
10 become effective until approval by the Board of Goy-
ernors.  The rules may be altered or abrogated by the
House of Delegates.”

RULES OF PROCEDURE

It is anticipated that new Rules of Procedure will be
adopted by the Board of Governors of the American Bar
Association in February, 1970,

STANDING COMMITTEE ON
LAW LISTS

COMPOSITION AND JURISDICTION *

“Law Listy
(1) This Committee shall consist of five members,
each of whom shall serve until the adjournment of the
third annual mecling following his appointment, and
until his successor is appointed, end from whom the
President ghall designale a chairman annually; provided,
that in the original appoiniment of this Committce the
President shall designate one member (o serve until the
adjournment of the first annual meeting ?:oim:m his
appointiment, two to serve until the adjournment of the
second annual meeting following their appuintment, and
two 1o serve until the adjournment of the third anoual
mecting ing their i but th:
successors shall be appointed for three-year terms.
{2) This Committee shall

{a) procure information regarding law lists, and

advise members of the Association thereof;

(b) recommend to the House of Delegates for

adoption such standards or rules, and amend-

menls thereof, for law lists as may seem in the

interest of the public and the members of the

profession;

(c) adopt such reasonable roles and regulations

for the conduct of its auwthorized activities as it

may find desirable;

Evn:angoa—eu-u.nﬁz_nn:v:on:n..EBVnE
of the Eessi from di or
uaworthy conduct of persons who represent, or
claim to represent, law lists;

(e} cooperate with law cnforcement officers and
others interested in the censure or punishment of
such dishonest, fradulent or unworthy conduct;
(f) investigatc annually at the cxpense of the
publishers of law lists which shall request the
commitice (0 do so, whether such publishers
respectively are complying with the provisions
of the Rules and Standards as 10 law lists;

(g) issue an annual certificate of compliance to
the publisher of any law list which the com-
mittee, upon such investigation, finds has com-
plicd with the Rules and Standacds as to law
Jists of the Association, and the regulations of
the commilice; and revoke, condilionally or
otherwise, the certificate issned to the publisher
of any such law list if the conunittee finds that
the publishier thereof, afier recciving such cer-
tificate, has violated any of such rules, standards,
or regulations.”

RULES AND STANDARDS AS TO LAW LIS¥S =

That the following Rules and Standards, and each
of them, be adopted as and for Law Lists which re-
quest a certificate of compliance:

1. Every list of allorneys at law, legal directory
or_other i i intained or lished
primarily for the purpose of circulating or pre-
senting the name or mames of any attorney or
altorneys at law as probably available for pro-
fessional employment, shall be deemed a Law
List.

2. The purchase or use of a Law List the pub-
lisher of which has & certificate of compliance
may be recommended to attormeys at law, or
laymen, by its issuer, only on the basis of the
circulalion, physical makeup and accuracy thereof,
and the extent to which lawyers lisied therein have
been investigated. Efforts by the issucr of a Law
List to otherwise secure employment for am
attorney listed therein, or prescnted thereby, shull
be deemed ground for not issuing a certificate of
compliance, or for the revocation of the certificate
if it has already been issued, A

3. No certificate of compliance shall be issued
to the %—_EE—«- of any Law List or continue un-
revoke )

(a) if, in connection with the preparation,

i inection or bt g
thereof, the issuer does, causes, permits to
be_ done, encourages or participates in the
doing of, any act or thing which, directly or
indirectly, violates the Caunons of FEthics of
this_Association, or which constitutes the un-
lawful practice of the law;

(b) which shall be conducted upon a basis
which does not tend to promote the public
interest, or which emnploys a practice not in
mnnna with & high standard of business con-

uet;

.>=En=&a5«5,?52:a>=_=_n-=wu->9
sociation, Atticle X, Section 7(p).

$ Adopted by the House of Delegates, September 30, 1937,
with amendments made October, 1941, August, 1942, Feb-
susry, 1944 and August 1969.

(¢} or if the price for representation, or
listing therein, or for a copy of the list, is not
uniform within reasonably prescribed areas;

(d) or if any obligation is assumed by either
user or attorney, to employ, cxclusively or
preferentially, in the forwarding, recei ing or
exchange of legal business, the attorneys listed
therein;

(e) or if in the physical makeup thereof,
preferential prominence shall be given to the
name of any attorney or attorneys listed
therein, by different size or character of type,
underscoring or other methods employed by
printers for emphasis or (o aftract attention;
but the foregoing shall not prohibit the pub-
lication in the geographical section of a Law
List of such professional card as the Canons
permit or of a reference there to such card
in nnother section of the book;

(f) or if the issuer thereof shall endeavor
to direct, or control, the professional activi-
ties of any attorney listed thercin or pre-
sented thereby;

(g) or if such Law List shall be published
or issucd as a part of any professional, com-
mercial, trade or business publication or
journal;

(h) or if the issuer thercof neglect or
refuse to promptly and fully (a) notify the
Association through the commiltee, in_ writ-
ing, of any payment or payments made by
such issuer, or by an indemnitor, upon claimis
against a listed attorney, or (b) cooperate,
at the request of the Association, through the

i in the i iy ati ascertain-

ment and proof of the facts of such claims.

4. The publisher of a Law List which has re-

ceived a certificate of compliance from the com-

millce may rate its listees in a manner not dis-
approved of by the committee,

3. The committee shall make and prommlgate

such regulations as may be necessary to administer

and interpret these Rules and Standards.




OATH OF ADMISSION

The general principles which should ever control the lawyer in the practice of
his profession are clearly set forth in the following Oath of Admission to the !
Bar, formulated upon that in use in the State of Washington, and which con- !
forms in its main outlines to the “duties” of Lawyers as defined by statutory
enactments in that and many other States of the Union—duties which they are
sworn on admission to obey and for the wilful violation of which disbarment is !
provided:

I DO SOLEMNLY SWEAR:

I will support the Constitution & the United States and the Constitution
of the State of ................

I will 5:53:. t& *Eﬂmnn due to Courts of Justice and judicial officers;
I will not counsel or maintain any suit or proceeding which shall appear
to me to be unjust, nor any defense except such as I believe to be honestly
debatable under the law of the land;
I will employ for the purpose of maintaining the causes confided to me
such means only as are consistent with truth and honor, and will never seck H
to mislead the Judge or jury by any artifice or false statement of fact or law;
I will maintain the confidence and preserve inviolate the secrets of my
client, and will accept no tion tn tion with his business
except from him or with his xaoiummm and approval;

I will abstain from all offensive personality, and advance no fact preju-
dicial to the honor or reputation of a party or witness, unless required by :
the justice of the cause with which I am charged;

I unll never reject, from any consideration personal to myself, the cause

of the defenseless or oppressed, or delay any man’s cause for lucre or malice.
SO HELP ME GOD.

The American Bar Association commends this form of oath for adoption by
the proper authorities in all the States and Territories.



