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%
FREEDOM OF INFORMATION REFORM ACT

Serremnx 12, 1983.—Ordersd to be printed

Mr. THuRMOND, from the Committee on the Judiciary,
submitted the following

REPORT
]

[To accompany 8. 774, as amended]

.—._._9955:.8._35&.“:.:&_:..Si—nnrs.p-_.n_.o..n&nrov:_
(8. 774) to amend title V, United %F-an Code, section 662, common-
w.< called the Freedom of Information Act, to provide protective con-
identiality for certain law enforcement, private business, and sen-
sitive personal records and for other purposes, having considered

s.s___w..nu. ..o%a..t ‘.ne.o_.sv_u__._Sgpan_.ooogaa!_u..rnnzuovp:
as amended do pass.

INTRODUCTION .
Two years ago the Senate Judici Committee undertook the

most exhaustive examination of the Freedom of Information Act’

FOIA) in its history. In the intervening period, now spanning two
Congresses, the Committee has held nine hearings and entertained
over sixty expert witnesses with the goal of drafting a bill that will
improve the Act without compromising its mission of providing our

* citizenry with a tool to learn about _.&E.n.w%oeuq:n_oa. activities.

5. 774 and its predecessor, 8. 1730 in the 9Tth Congress, each re-
ceived the unanimous approval of this Committee as an indication
of the success of the Em__ in amending FOIA's' most glaring weak-
nesses without compromising its vital strengths. In short, this bill
will serve to fine-tune the most important component of our na-
tion's information policy, a policy which distinguishes the United
States among other nations.

During the Commiltee’s comprehensive oversight of FOIA, the
witnesses expressed a warm appreciation for the policy of open gov-
ernment conveyed by FOIA. The witnesses also produced evidence,
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M ..w .ﬁ.- . . N
however, that FOIA has not always operated to produce a more ef-
fective governmenL. In many of those areas, the Committee has at-
8__: to correct the weakness while maintaining the beneficial
icy.
!.b major aspect of these hearings was the Committee's concern
that the confidentiality of informants and sensitive law enforce-
ment m..«ou:wwc.o:- is jeopardized by FOIA disclosures. The Attor-
ney General's 1981 Task Force on Violent Crime found that FOIA
should be amended because it is used by lawbreakers “to evade
criminal investigation or to retaliate against informants.” In addi-
tion, five different studies * concluded that the Act has harmed the
ability of law enforcement officers to enlist informants and carry
out confidential investigations. The Committee ia also concerned
about evidence that the Act has slowed the flow of confidential in-
formation Lo the law enforcement community for that reason.
"It is also clear that some submitters of confidential information
are fearful of losing valuable trade secrets as a result of FOIA re-
leases to competitors. Statutory procedures to protect submitters
are designed to alleviate this problem..

In E-Mm?:. the extensive Committee hearings revealed other as-
pects of FOIA in need of fine-tuning. As mentioned earlier, the
costs of the Act to the taxpayer suggest that those who directly
benefit by requesting information should readily accept the respon-
sibility of paying the cost of producing the information, subject, of
course, to an adequale waiver policy for requests made in the
public interest. The government agencies' inability to comply with
the Act's short time limits recommends a more workable time
schedule for complying with requests in the event of a backlog of
requests or other “unusual circumstances.” On the other hand,
agencies should have appropriate incentives to comply with the
time limits for the bulk of all requests. :

Revising the Act's second exemption to provide adequate prolec-
tion for law enforcement manuals and instructions to investigators,
auditors, or negotiators, was another aspect of the Llestimony. Re-
moving important limitations on the exemption designed to -
antee personal privacy also emerged as an aspect of FOIA reform.
New exemptions to protect “technical data” (predominantly nation-
al security information) that may not be lawfully exported without
a license and to protect Secret Service records were featured as
subjects worthy of the protection currently given other information
covered under Lhe current exemptions. ‘

The hearings also noted the need to reconsider the factors gov-
erning current determinations of types of information that may be
released because they are “reasonably segregable” from classified
or exempt portions of certain sensitive records.

.c-_.n.-_bnﬂe_—:sng_.r.d____li-.-&_.hbni;!u\?\.\!n:.b:hlna r.E hlﬂﬁn!..hl
Apencies (19781, Re of the Attorney General's Task Force oa Violeni Crime (1981); Depart-
ment of Tressury, ment Review on the Performance of the US. menl of Treosury
in Connection with the March 30, 1981, Assassination Atlempl on 1 Ronald n
(1981, Depariment of Justice, Drug Enforcement Administration, Effect of the Freedom of Infor-
mativn Act on DEA .a-.:hﬂ-_..e:- 118425 Siatements of Director Willism Webater, Hearings oa
Freedum of Information; Erosion of Law Enf t Intelligence and the | on the
“_._.“:n muﬂ—.m..,__ " Subcommittes on Criminal Laws, Banate Judiciary Committee, Congress,
Sewy. U

Another item covered was the appropriateness of requests fro
certain classes of requesters, including aliens, :.:_u_.wuc.h..oh_ felons, H...
parties in :...nw...e: with the government who have access to infor-
mation via the alternative route of discovery under the Federal
Rules of Civil Procedure. Finally compiling a list of statutes which
trigger S_nr_.o_.m.am under Exemption 3 also emerged as an impor-
tant aspect of FOIA reform. These matters each became an ele-
ﬂg» of the bill approved by the Judiciary Committee unanimous-

This bill enjoya broad bipartisan support and reflects the accu-
mulated wisdom of many diverse interests, including media _.M qw.
sentatives, public interest groups, the Reagan Administration,
members of the business community, and law enforcement agen-
cies. The FOIA Reform Act has been widely hailed as a reasonable
H.h nﬁuhn_._ir:a oﬂamﬂagﬁww m—...m_wn diverse and often divergent

use it achieves the oals
:ﬂ: . vﬂnman_”snrmwm __?2.. g . we set when embarking
amely, the bill eliminates many of the current probl
Hvﬁ.ns_m._ﬁ i._wm_,o...m__wn m_"“a n._.n_.nz,.nuﬁu a8 A <m_,wmw_nn_~_=smuohu..~%
e public inform ut
Wobs the pun ately noted: government activities. As The

It is quintessentially American to believe that the |
control the government and that they have & _.mm.mw _uen
".:-M“a cm._m_uup e nocanm.._uﬂoza H_ doing. The Judiciary Com-

ill preservea that right (Washi
ey 13 right ( ington Post, May 25,

Indeed, this right is preserved, and concomitantly the public is
better served by the enhancements to the Act which are —_u...n_:n_wn
in y....rﬁ bill. !

o one questions the obvious virtues of an open government; nor
should anyone uestion the government's ov:%mscn: to protect the
identities of co idential informants. No one questions pnn value of
an 5_.2.3_& citizenry; nor should anyone question the govern-
ment's obligation to respect the privacy of those same citizens. No
one questiong the merits of a free information policy; nor should
E_m.uso question the need to protect business trade secreta.

. 774 is & substantial step toward restoring the balance between
public access to government information and efficient execution of
.——.ﬂmmmmm , and occasionally confidential, government functions.

ig bill achieves this balance in a manner that preserves both

goals of the Act: i iti i
R kire noqanuﬂna.n..oﬂo informed citizenry gnd a responsible and

Higrory or CoMMITTEE ACTION

97TH CONGRESS

" The Subcommittee on the Constitution of the Senate Committee
on the Judiciary had referred to it during the 97th Congress six
bills to amend the Freedom of Information Act: S. 686 and 8. 687
:~._nzx_=non_ by Senator Hatch), 8. 1235 (introduced by Senator
D'Amato), S. 1247 (introduced by Senator Dole), S. 1730 (introduced
by Senator Hatch), and 8. 1761 (introduced by Senator Hatch).
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During the first session of the 97th Congress, the Subcommittee
held seven days of hearings on the om of Information Act
from July 15, 1981 through December 9, 1981. Appearing before the
Subcommittee were the following witnesses: On July 15, the Sub-
committee took testimony from Robert L. Saloschin, of Lerch,
Early & Roseman; William Taft, General Counsel, Department of
Defense; Sileven R. Dornfeld, Washi n Correspondent for
xiﬁ“ﬂ&ﬁ Newspapers and National Secretary, representing
the Society of Professional Journalists, Sigma Delta Chi, ngo_uh“.
nied by Capener, Vice President of News & Public Affairs,
Bonneville B ting Corporation, and Bruce Sanford, of Baker
Hostetler; and Jonathan C. Rose, Assistant Attorney General of the
Office of Legal Policy, Department of Justice, accompanied by
Judge Charles B. Renfrew, former Deputy Attorney General.

On July 22, the Subcommittee heard James T. O'Reilly, Senior
Counsel for Procter & Gamble Company; Burt A. Braverman, of
Cole, Roywid & Braverman; Jack 1. Pulley, Senior Attorney for
Dow Corning Corporation; Nancy Duff Campbell, .National
Women's Law Center; David C. Viadeck, Staff Attorney, Public
Citizen Litigation Group; Arthur R. Whale, General Patent Counsel
and Assistant Secretary, Eli Lilly and OoEﬂE..Wu Proapere S.
Virden, Jr., Senior Counsel, Honeywell, Inc; and Dr. Stuart Bon-
durant, Dean, School of Medicine, University of North Carolina, ac-
companied by Joseph A. Keyes, Staff Counsel, Association of
American Medical Colleges.

On July 31, the subcommittee heard Robert R. Burke, Assistant
Director of the U.S. Secret Service; James Wieghart, American So-
ciety of Newspaper Editors; Katherine A. Meyer, Director, Freedom
of Information O_Blim—.o:aﬂ Robert Nesoff, national representa-
tive for Federal Criminal Investigators Association; and Vince
McGolderick, chairman of the National islative Commitlee of
the Fraternal Order of Police, accompanied by Anthony J. Morris,
lieutenant of the Investigative Services Division, Metropolitan
Police Department, Washington, D.C.

On September 24, the Subcommittee took testimony from u.s.
Senator Alfonse M. D'Amato of New York; William J. y, Direc-
tor of the Central Intelligence Agency, accompanied by Ernest
Mayerfeld, Deputy Genera Counsel of the CIA; Morton H. Hal-

rin and Allan _me&o: Adler, Center for National Security Stud-
es; and Ann Caracristi, Deputy Director of the National Security
Agency, accompanied by James Hudel, Legislative Counsel, Nation-
ul Security Agency.

On October 15, the Subcommittee heard Jonathan C. Rose, As-
gistant Attorney General of the Office of Legal Policy, Department
of Justice; Roger Milgrim of Milgrim, Thomajan, Jacobs & Lee
Puul L. Perito, representing Advanced Health Systems, Inc, and
Raleigh Hills Hospitals; David M. Worthen, M.D., Assistant Chiel
Medical Director for Academic Affairs of the Veterans Administra-
tion; Jerald Jacobs, representing the American Intra-Ocular Im-
plant Society and Intra-Ocular Lens Manufacturers Association;
Jack Landau, Director of the Reporters Committee for Freedom of
the Press, accompanied by Tonda Rush, Director of the Freedom of
Information Service Center; Bruce Rich, General Counsel of the As-

sociation of American Publishers; an Wi i
of the Organization of American -.—Fnh.mw_“n.: B
O-.O: Zoqo_s_uo... 12, the Subcommittee took testimony from Jean
Uu.nw re| anm.ww.w_nnu:wﬂu Bociety of J._..o_.mu“_.__e:n_ Journalists, Sigma
1 : Rowe, representing the American News r
g_iroi Association; Edward Qe:m.. representing the >Emﬂw_ﬂ=
ety of Newspaper Editors; Ernie Ford, representing the Society.
of Professional Journalists, Sigma Delta Chi; William H. Webster,
Director of the Federal Bureau of Investigation; Morton H. Hal-
perin, representing the American Civil Liberties Union, and Cor-

nish F. Hitchcock, of the Freedom of Information Qunnm:m—.o:uo...

Professor Anna K. Nelson of the Organization of Ameri istori-
ans; and Professor Antonin Scalia, School ”nurﬂwmﬂqoiﬂwou_.

Orawnnﬂms be
n. mber 9, the Subcommittee invited the members of th
Mﬂ”ﬂﬁﬂpmﬁﬂ_nsﬂw W -...‘M._w_n—a -.rﬁ«-..w_ for ﬂ._ —.o&...m:w. Director aﬁ_:!“
an i
nah_na___...“:a i r William H. Webster of the FBI testi-
addition, the Subcommitlee received a large number of writ-
ten statements from other interested F&imcnﬂm and eﬂuﬂﬂnmﬁv
that will become Mnl. of .the permanent record of these hearings.
Senator Orrin G. atch of Utah, Chairman of the Subcommittee on
EM ConstituLion, chaired the hearings of the Subcommittee.
o _.._u. Unnu.z_qu 14, 1981, the Subcommittee on the Constitution
y et In executive session to consider legislation to amend the Free-
om of Information Act. 8. 1730, introduced by Senator Hatch, was
..nﬁ:..hm out of Subcommittee by a 3-2 vote. J
o n May 20, 1982, the full Judiciary Committee took up S. 1730.
nator Orrin G. Hatch offered a substitute amendment for S. 1730
consisting of 17 sections. This substitute was the product of discus-
Mwoan .wwniwn: Senators Hatch, Leahy, DeConcini, and other Sena-
Bw.ﬂw anra:ﬂauﬂﬂmﬂ_mwn. containing major substantive changes in
Coucint; snd Tathe , was cosponsored by Senators Grassley, De-

principals, the Committee nnﬂﬂp& the substitute amendment. The

uﬂn—.ﬂnm “nw h”co_,nw_w report the bill carried unanimously, 17-0, on a

88TH CONGRESS ’ d

During the 98th Congress, the subcommittee has held heari
t . in
M..._om three y_v..._:u m”. M....”uﬂ ﬁn_wﬂ%eﬂ mon ﬁo.._db.mo: Act: 8. 774 amn
uced r Hatch), 8.
and S. 1084 (introduced by Senator Leahy) ALY SAE0 S
3 -_W_cn:.n the first session of the 98th Congress, the Subcommittee
—..wm&..io days of hearings, April 18, 1988 and April 21, 1983, on the
M—-_ﬂ of Information Act. Appearing before the Subcommittee
eihﬂ.m e following witnesses; On April 18, the subcommittee took ~
= _mw.mo:u from ._E..nci_.. Rose, Assistant Attorney General from
. ..Mo —b_ue_mw.nmg.. of Justice; Charles Rowe, editor and co-publisher,
. =_ tar, Fredricksburg, Va.; William Taft, General Coun-
__....mc b or the Department of Defense; Joan Claybrook, president,

& Ewu_en.w:uon. nc.; and James O'Reilly ._.n_...nmun._::m Procter and

S.Rept. 88-721 == 2

After opening statements by each of these -



" tical to 8. 1730 from the
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=" On April 21, the Subcommittee heard from William Webster, Di-
_ rector of the Federal Bureau of Investigation; Bob Lewis, Treasur-

- " er, representing the Society of Professional Journalists, Sigma

.. Delta Chi; Professor David O'Brien, School of Law, University of
. Virginia; Allan Adler, legislative counsel for the American Civil
Liberties Union; and Dr. Page Putnam Miller, director of the Na-
tional Coordinating Committee for Promotion of History.

In addition, the Subcommitiee received a large number of writ-
_ len statements from other interested individuals and organizations
. that will become part of the permanent record of these hearings.
Senator Orrin G. Hatch of Utah, Chairman of the Subcommittee on

" the Constitution chaired the hearing of the Subcommittee.

At the conclusion of these the Subcommittee on the
Constitution ..uw:m.un:h_wau roved 8. 774, which is virtually iden-
Congress, with three noncontroversial
amendments. The first amendment changed the provision permit-
ting an agency to retain one-half of any fees it collects under the
Act to provide some incentive for agencies to com ly with the time
limits of S. T14. Accordingly, an agency may not retain collected
fees (but must remit them to the Treasury) if the General Account-
ing Office or the Office of Management and Budget finds that the
_ agency is not in substantial compliance with the time limits. This
amendment was the recommendation of Senator Leahy.

Another subcommittee amendment brought the standard for pri-
vacy protection in the Seventh Exemption into conformance with
the other amended standards in the exemption. The language
“would constitute an unwarranted invasion of personal privacy”
was changed to “could reasonably be au%onao._ to constitute an un-
warranted invasion of personal privacy.’

Finally, a new provision was added requiring an agency to list in
the Federal m.o%_-:aow any statute relied u to wi Id informa-
tion under the Third Exemption. This £=~. for the first time, facili-
tate an authoritative listing of all statutes triggering withholding
under the Third Exemption. With these three alterations, the Sub-
commitlee approved the bill unanimously.

On June w . the full Judiciary Committee, chaired by Senator
Strom Thurmond of South Carolina, considered the Subcommittee
version of S. T74. Without objection, the bill, as amended by the
Subcommittee, was ordered favorably reported.

SecTION-BY-SECTION ANALYSIS

SECTION 2: FEES AND WAIVERS

Uniform schedule of fees

One problem identified by witnesses before the Committee is the
current lack of uniformity of fee schedules at the various agencies.
These varialions can lead to confusion Eson.w_ members of the
public who deal with different agencies. Although some of the vari-
ations in fees do appear to reflect real differencea in the costs to
the agencies, in most cases greater uniformity of fee schedules
would be possible and desirable. :

The bill accordingly authorizes the Office of Management and
Budget to promulgate, pursuant to notice and receipt of public

e e T B A 2 B ¥ R 2oL
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comment, guidelines to all agencies to promote a uniform schedule
“v._. fees. Each agency would be subject to these guidelines in estab-
.E—::n ita schedule of fees. This provision would promote uniform-
ity of fee schedules throughout the government while preserving

th _p._%mnnwm%m? of particular agencies to take account of peculiar fee

Review costs

Section 2 of 8. 774 would amend subsection (aX4XA) of the FOIA
to require that fee schedules provide for the payment of “all costs
reasonably and directly attributable to responding to the request,
which shall include reasonable standard charges for the costs of
services by agency _..c.mueu:m_ in search, duplication, and other proc-
essing ...u—. the request.” Section 2 also _"._.E:mnw that the term “proc-
essing,” as used in the amendment, "does not include services of
agency personnel in. resolving issues of law and policy of general
applicability which may be raised by arequest, ﬁ.n does include
ao_im-.a involved in examining records for possible withholding or
deletions to carry out determinations of law or policy.”

Current law, as established in the 1974 amendments to the
m__.m:? requires that q.aa schedules provide for payment limited to
the ..!mocm_.w of only’ the direct costs” of search and duplication.
”nw m“wwnmnnu.w y no m:.. the Gq“i. Conference Report, costs to the

or “examination or review” of i

r.._q.wﬂ M..an& gk records cannot be included
'he Commitiee now proposes to authorize recovery of such
3%_.! costs because ..ES..E:_.« —.ﬁnos::z- at OoSEEhW hearings
established that the number o 1A requests handled annually by
ﬂno..ne personnel—and the consequent processing costs now borne
ﬂ the Government—far exceed those anticipated by Congress
y en it determined not to permit recovery of review costs in mw.:.
oreover, recovery of such processing costs is consistent with the

vom_u.n« of the Federal user fee statute. 31 U.S.C. § 9701.
. 174 would permit sgency fee schedules to provide for recovery
._M the costs of reviewing responsive records to determine what ma-
VQ..E__ should be _d_anunm to the requester and what material should
8—“ _.w._._..mE pursuant to one or more of the exemptions in the
. “Processing’—the term used to describe such reviewing—is
expressly nnn.... to include “services involved in examining
records for possible withholding or deletions to carry out determi-
nations of law or policy,” and to exclude “services of agency per-
na—__-._.._"ﬂ_ in resolving issues of law and policy of general applicability
“_... _= may be 35“1— by a request.”” Thus, apart from search and
uplication, those “processing” services for which fees may be as-
nﬁmon—a must involve implementation of established disclosure law
and policy through review and redaction of documents. SBuch “proc-
essing” services would not include any legal consultations within

" an agency for purposes of resolving a disclosure policy of general

application.

m.cgmo_d_u_u “processing” costs do not include costs expended in
processing administrative appeals. Administrative “overhead” costs
cannot be considered as “processing” costs and cannol be assessed
in charges to a requester at any time.
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‘An exception from the normal cost recove principle is provided
‘for situations in which members of the public request documents
and the costs of collection of fees for the request would éxceed or
equal the amount of the fee. Where routine collection and process-
ing of the fee would cuinulatively cost the government more than
the sums which the individual Tequester would pay, the agency
should not charge a fec. Muny sgencies currently operate under
such & policy on a formal or an informal basis. For example, &
recent report by the General Accountin Office found that some
units within the Department of Justice do not charge a fee unlesa
search and duplication costs exceed $26. This section adopta this
approach and requires the ugency, consistent with the O ide-
lines, to set a threshold figure, below which the agency will not
charge for disclosure requests.

Commercially valuable technological information

Section 2 of S. 774 would amend subsection (aK4XA) of the FOIA
to permit agencies to charge a “fair value fee” or royalties, in addi-
tion to other processing fees, in the case of a request for records
containing “commercially valuable technological information
which was generated or procured by the Government at substantial
cost to the public, is likely to be used for a commercial purpose,
and will deprive the government of its commercial value.”

The Committee heard testimony from the Department of Defense
and others complaining that present FOIA fee provisions now re-
quire valuable technological information to be released to private
m_ﬁs for fees that reflect little more than the cost of Bu.w_uu.

mmercial use of such information by FOIA requesters resu ts in
an unjustifiable windfall to a few people, who personally obtain fi-
nancial gains from information that all taxpayers paid to develop.
In one case, for example, the current law permitted a Japanese
company to acquire at a pittance sophisticated water desalinization
technology that American taxpayers paid —nqmw sums to develop.

The Commiltee proposes to amend the FOIA to carry out federal
- policy set forth in the Federal User Fee statute, 81 U.S.C. 9701, to
allow agencies to be “self-sustaining to the full extent possible”
through authority to “recoup costs from identifiable ‘apecial
beneficiaries’ where the services rendered inured to the benefit of
special recipients not the general ._Ev:n.._ New h:ﬁn:& Power Co.
v. Federal Power Commission, 467 F.2d 425, 428 (D.C. Cir. 1972).
Disclosure under such policy would not require the overnment to
be deprived of the income it might otherwise receive in the form of
licenses and royalties for licensable technol ical data.

The Commitiee intends “commercially valuable technological in-
formation” to mean only such technical information as was gener-
ated or procured by the Government at substantial cost to the
public, is likely to be used for commercial purpose, and will deprive
the Government of its commercial value. This is not intended to
cover statistical data, such as that gathered by the Census Bureau
or the Bureau of Labor Statistica. Only requesters who are likely to
receive a commercial benefit from “commercially valuable techno-
logical information” obtained through the FOIA ma be assessed a
fair value fee or royalty. This means, for example, that a requester
who seeks such information for the purpose of examining and eval-

uating a particular Government activity to which the informati
is relevant, and the information is =2¥:rm_u to be :-mm.“_ for Mﬂe._ﬂ
“a.d%_r _E.,m.own..-:." not be assessed any fair value fee or royal-
_ﬂr e regulations should make provision to spread the cost of
the technical data amongat all requesters. Recouping governmental
research and development costs when a requester makes an FOIA
request for commercially valuable technological data is warranted
._.—..%.-m-. limited to circumstances such as those mentioned above.
us, the DoE...u.Scw intends to limit “commercially valuable tech-
nological data” to any blueprints, drawings, plans, instructions,
computer software and documentation, or similar technological in-
W%-. Lwruhqmwm.c__.& used op_..w adapted for use to design, engineer,

s e, operate, repair, ov
valuable equipment or Ewm_u:c_ane._u ¥ RSO, Wircheoiio Sy
The Committee would provide that fee determinations take into
account the estimated value of the information in the commercial
Bﬁromv_wnm. government costs of generating or procuring such in-
formation; he commercial use intended, on the one hand; as well
as any public interest in n:non..n%m_..n the utilization of that infor-
mation. Moreover, this provision does not affect an agency’s discre-
smw:.%w hﬂﬁ "ﬂng@_aw.nn__._m_rnohaw:ou free of charge when the
, the miss

Mo._q..rtﬂ___ﬂ_ g e n%: of the agency, and budgetary considera-
. The Committee would also provide that this provision not over-
ride fees chargeable under user cost 333-.«1-3»:»8. on...... %:_N_...
MMM..:W setting levels of fees for particular types of records. See
wwelopment Corp. v. Mathews, 542 F.2d _um.m (9th Cir. 1976).

Fee waiver issues

The debate about the effectiveness of the FOIA often concerns i
t C ns in-
ﬁnﬁ.ﬁgp_o:n of the mnamwza:a. but access to information can be
scuttled as effectively by the barriers of cost as by overly broad ex-
ceptions. As a result of an extensive report by .._F House Govern-
-n__u.man Operations Committee in 1972, Congress was well aware of
e :Mwmoq excessive charges to deny access when the FOIA was
nipwm. in 1974. In that year the fee waiver provision was en-
MM _.E.ansn_ the Senate Report made it clear that the section was to

L, rally construed by the agencies to promote access.
. The liberal construction principle is an important factor in the
S.ﬂ"._uqugso: of the fee waiver provision, and it has been cited
M_ approval wm the courts. See, e.g., Eudey v. Central Intelligence
a nzw.k 478 F. Supp. 1176 (1979); Rizzo v. Tyler, 438 F. Supp. 896
Congress and the courts notwithstandi i

1 ! ng, evidence on agency fi
w“n:onn supporta oversight findings that “(mjost pnm_..ﬂmﬁ «Emw
- n too restrictive with regard to granting fee waivers for the in-
igent, news media, scholars, and nonprofit public interest groups.”

Report on Oversight Hearings by the Staff of the Subcommittee on

Administrative Practice and Procedure of the Senate Commi
; k. mitt
..”_.wa. _U.-..u.:_—.mn_n s A m—:n —Eﬂ_maes.'.ﬁw:om: of the 1974 >3n=_n_=mm_.m“
m of Information Act, 95th Co i
(March 1980) (Commitiee Print) F i P
ese problems were still evident on Januery 7, 1983 when th
Department of Justice issued new guidelines on the E_Em:mn:..w:on
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of the fee waiver provisons of the FOIA, which do not mention the
* principle of liberal construction and which instead emphasize the
-agency's view of the pubic’s need for the requested information.

When n_"h_ﬁ:n any administrative guidelines, agencies should
remember the lenguage of the 1974 conferees that “Fees should not
be used for the purpose of discouraging requests for information or
_as obatacles Lo disclosure of requested information.”

Fee waiver provisions in S. 774

8. 774 proposes changes in current law which are intended to ef-
fectuate the Congressional intent contained in the 1974 Amend-
ments to the FOIA by describing more clearly the circumstances in
which Congress intends {ees to be waived or reduced.

In the present law, Sec. (aX4XA) requires documents to be fur-
nished to the requester without charge or at a reduced charge
where the nnm._c« determines that such action is in the public in-
terest "because
E.manq:w benefiting the general public.” Sec. 2 of 8. 774 makes it
absolutely clear that the “general public” is to be distinguished
from the “commercial or other private interesta of the requester.”
Sec. 2 goes on io state that “With respect to all other charges,
where _a..o agency determines that the information is not requested
for a commercial use and Lhe request is being made J. or on behalf
of (a) an individual, or educational or noncommercial scientific in-
stitution, whose purpose is scholarly or scientific research; (b) a
representative of the news media, or (c) a nonprofit group that in-
tends to make the information available to the general public,” a
3@2&5 waiver is required.

ith respect to recoverable search and duplication fees, S. 774
retains the current language for waiver or uction of fees where
disclosure “can be considered as primarily benefiting the general
public,” and adds the clarifying phrase “and not the commercial or
other private interests of the ester.,”” This addition expressly
states what was previously implied, i.e., that benefit to the general
public ia to be distinguished from personal benefit to the requester.

The existing standard for fee waivers or reductions, thus, will
continue to require a balancing of “benefit to the general public”
_ﬂ%nm:n.. “commercial or other private interests of the requester.”

here news media organizations—a television station, for exam-
ple—are making the request, the enormous “benefit to the general
public” of news dissemination, will ordinarily prevail to make
them eligible for waiver or reduction of search and duplication
fees. An unduly large or unfocused request, however, even in these
inatances may affect the fee assessinent decigion. Other interests
that, in & similar fashion, are likely to warrant waiver or reduction
would be nonprofit organizations and researchers whose work will
be made available to the general public.

With respect to all other charges, 8. 774 would require a manda-
tory waiver of all new processing fees where the agency determines
that the request does not have a commerical purpose and the re-
quester sceks the information in the course of research or news-

nwz.c....n_m. or is a nonprofit ..w_.._d:—. intending to make the informa-
tion available to the public. The “other charges” specified are those
assessed to recover “processing” costs,

urnishing the information can be considered as °
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The Committee wishes to make it clear that for urposes of thi
Mﬂm .3 nw“n .ﬂrﬂwun ....chn.bnﬂm for M ﬁﬂosaoln& E_-vo.. does not w._n
represe i i

ona.w. om.vnnmo EWw wn._u ntatives of the news media which operate
_The fee waiver language of S. 774 makes it clear that -
cials should look to see if the information is w..nz_wwnwmn%m:ww am_.-_c
public but should not ask whether it is something the public really
wants and =3.n_.n. The difference is crucial, for once government be-
Wﬂ.ﬂﬁ. -.n.rw mmw_hoﬂ_ﬂ of L..&—Em is, and F._sor important to know, the
n om t indivi ju-

&ﬂn nﬂ.ﬂ_n . o nformation departs and individual preju
this sense the January fee waiver guidelines of the Depart-
ment of Justice take a different view of fee waiver procedures _m“.i-
that of the Committee and would not accord with the intent of S,
774. The first two of five criteria in the DOJ guidelines ask if there
is (1) genuine public interest in the subject matter of the docu-

ments and (2) value to the public of the records themselves. The

guidelines are correct that there is an agency determination to be
made under the fee waiver language in ._mn Anﬁnxe. but that deter-
mination should be directed at the issue of whether the informa-
tion will primarily benefit the general public, as opposed to private
interests. The agency will still be le with a determination of
whether the chain of transmission from the agency file, to the re-
quester, and finally to the public is one that will exist in fact or is
=“_mq.a_< one suggested by the requester without substantiation. In
addition, the agency retains its discretion to consider whether a
M.,Eqrn.__!. request is unusually large or vague when considering a
ee waiver request. But if a reporter or a scholar seeks information,
an agency should not seek to decide whether the news story or re-
search project should be undertaken or whether the public will
uﬂmwu__mnguumn from the requester's undertaking, once they have

The Committee recognizes that commercial uesters, rather
than those falling tmmrow: the categories above, nn_ﬂ, res E.m___u for
the bulk of such costs. Therefore, the language of the bill excluding
..easmu:_:_ in .zﬁ. three enumerated categories from assessment of
such “processing” charges should not add any substantial financial
burden to the government.

c:.EE.b_w. p._.n Committee believes that a strong and effective
fee waiver policy will prove to be a cost-effective way to expose
wasteful or corrupt government and to provide valuable new in-
sights into government practices and policies.

The amendments contained in S. 774 do not affect fee policy with
respect to requests from individuals under the Privacy Act.

Disposition of fee collections
A well-articulated comment was made by several of those ap-

- pearing before the Committee that agencies have no source of

funds to compensate for the additional processing costs of FOIA re-
ﬁﬁm—h and that cost can sometimes strain the agency budget.

hile the Committee acknowledged this problem, it wished to
n:.o.i_w link its solution to the concomitant problem of excessive
delays in responding to FOIA requests.
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Where an sgency is in substantial complinnce with its time
limits, this subsection permits the retention of one-half of its com-
pliance costs revenues, which the agency shall apply to offsetting
its own costs of complying with FOIA disclosure requirements. But
if the Genernl Accounting Uffice or the Office of Management and
Budget conducts an invesligation and concludes in a report that
any agency has uot been in substantial compliance with the time
limits contained in Sec. 652(aX6), the agency may not retain fees
collected afer the date of the report and may not resume retaining
such fees until the agency makin, the finding determines that the
substantial noncompliance has ended.

This provision B_mont a strong Committee view that a sense of
fairness is an inherent element in any government response to a
cilizen's request under the FOIA. An agency that is fair will gener-
ally meet FOIA time limils and will want to do 8o because adher-
ence to time limits is the only rule that will guarantee the effec-
tiveness of Lthe Act, given the mq_mrx_ means of most requesters and
the size and power of most agencies. But an agenc that is consist-
ently fair should have some financial reward, and up to now that
reward has not been given. This provision stresses fairness to both
the requester and the agency E:——. should result in greater coopera-
tion between the two. £

The Committee intends that any agency which, by virtue of its
current statutory mandate, e.g., the Tennessee Valley Authority,
maintain fee coliections shall be unaffected by this provision.

SBECTION 3! TIME LIMITS

In 1974, Congress established time deadlines for the handling of
FOIA requests, in response to evidence that agency delay was the
major obstacle to use of the Act by the press and other members of
the public. Hearings in 1977 before the Subcommittee on Admin-
strative Practice and Procedure and in 1981 before the Subcommit-
tee on the Constitution have revealed that most agencies are com-

lying with the administrative response times enacted in 1974.

lowever, some agencies, including Department of Justice and
the CIA have been unable to meet these deadlines.

In view of the Committee's recognition that delay in processing
requests is often tantamout to deniul of the public’s right of access
to government information, the bill retains the essential structure
of the Act’s time deadlines—10 working days for a response to an
initial request and 20 working days for response to an appeal. How-
ever, the Committee also izes that the unexpectedly _wmmo
number of FOIA requests filed since the enactment of the 1 4
Amendments warrants some additional time for agency response in
specified unusuul circumstances. Accordingly, the bill amends ex-
isting law in certain respects.

Under the 1974 Amendments, an agency was allowed a limited
extension of time for processing a request or appeal. This extension
was not to exceed 10 working nnw_w.wﬁsnzoa (aX6)C) is amended to
provide for extensions of the 10- or 20-day time limits for a period
not to exceed an aggregate of 30 working days. Thus, for example,
where a full 30-day extension is sought for the initial responsé to a
request, no further extension will be available on appeal. Accord-
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PRTTTST YIS

A 18

ingly, under the time limits as ame i
1y, ended, the total period for -
E " 1-8
- %H.M .m..“ﬁw_ nﬁw_mug& 60 working days, except under “exception-
urthermore, as the Act now provides, extensi i
0 ; ions will
M_.“_w in specifically defined “unusual n:.a::_npwnnmm..a.e._;woww___ﬂﬂmm
- umMm m..ﬁi definitions of unusual circumstunces to those specified in
. For nnm:._ﬁ_c. the bill permits an extension where the head of
ﬂqm.»n,mn-ﬁ.w specifies in writing that a uest “cannot be processed
koo .....an: _..nh wﬂ_“”. -Jﬂn_ﬂ_‘.—uﬁc ..nm nﬂw_vv Ah.a E:ra:.._.mmn:_nnkn_._u.
or impai he timely performance of a stat
ﬂmmm.nw_.w:m_m.zno”m_ %mﬁ W..%c-mzmw _.nEF __wo n:cur& where no“.“_w__..._hnmﬂ
; . ime limits of the Act would significant!
obstruct or impair the agency’s ability to ita other statey,
Fﬂr«ﬂﬁ.wmmﬂ_ﬁ m_mp a z._uum. ?m___mo_w. i

1e need for nolification of submitters of i i
8%%”.2.25: of any objections to disclosurg mhdmwomﬂm“% ﬂomﬁeﬂeﬁﬁ
m.o: #So _m_”ﬂc._nm._ v.-n.ﬂ.n.“nu S.wm%::h_:.w. rocedures added in sec-

ill. procedures have n specifically tai
to allow agencies to meel the requirements for .wuomﬁ E..M 5.“._.“..._.»%
E%ﬂoﬂ of or._nn:o:m. within a sixty working day time frame
p_-a_uauES:om of “an =..=E=n=< large volume of :3:8& or ap-
W.n. Fw an agency, creating a substantial backlog,” is another cir-
o Eﬂ .“.Mo Jjustifying the new 30-working day extension. In order to
EH“..Q_E is provision, the number of requests an agency receives
ik 1 it 10 vl e By o ot Uie spction ey
L ay extension, nor is it intended to
perpetuate the substantial backlogs which currentl i

' t
uﬁm%.ﬁ..ﬂ m” the FBI and CIA. :..“m”_. these _u..c<Eu«.%cnﬂ_omOM"=u...__mw
e i _= that these agencies will, 8s soon as possible, eliminate

he delays which in the past have forced requesters to wait up to
E.mn months or more for a response. il
an agency fails to comply with these deadlines, a
s ueste
ﬂ__..”h_ ..._“M %o_nqm.an to have exhausted administrative HQEMMW.E-ME__.
n .\— suit in Court. The bill retains the language, interpreted in
: m_n_wﬂm.ﬂw v. Watergate Special Prosecution Force, 547 F.2d 606
o ), irpmw_.vo_...!..- a court to determine that “excep-
o rcumstances” justily ‘additional time for processing, where
iy o ek corin do ilgnce 1 oo
,, the bill & e following sentence: "A
M.Tw__ _32. be considered to have violated _.__nn otherwise puh,muwﬂw
..m,.ﬂ : nhau_onu oﬂ:»._ a court rules on the issue,”

8 sentence is added only for the pur of ensuri
ﬂﬂwﬂwﬂ will not be perceiv to be in violation of _mﬂzm.q..nnwwﬂ
i :muonﬂm:.n ultimately determines that it has properly invoked
il __m_, onal circumatances” provision. It is not Fﬂ:m«& in any
bt P ...M ect the first sentence of subsection (C), which clearly
trative qﬁfﬂwﬂ:aﬂ.ﬁ. w“.u..___u vw mwn:w.-& t r_m_qa e

! b _thus eligible to file suit, wh
ﬂm.w.:a fails to mosww_w with the _..__w._._o limits provisions Mﬂﬂﬂﬂ. “”%
ow; or pM&.__.. Jntended to in any way affect a court’s ability to
e m_m_m_u.. _.n..\B: over a ﬁo; case even after it concludes that
o .—ﬂ.m %Eﬂﬂﬁuﬁm—% iﬂﬁh_p pa&zwv”w_ time for process-
. ( nizes it may be appropriate for th
court to impose a deadline for completion of t w n.m:.miupﬂwn?m
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process and then proceed o consider the requester's claims if gw‘.
documents are withheld. Moreover, this sentence is not intended to

in any way aflect the operation of the attorneys fees provision of
section (aX4NE).

Finally, the bill adds a provision which recognizes that, in com-
pelling circumstances, a IA request should be processed on an
expedited bosis. The Committee intends that such relief be afforded
all requesters who can demonstrate a enuine need and reason for
urgency in gaining earlier access to vernment records. For ex-
ample, where the request is from a journalist seeking information
about & newsworthy event, a timely reaponse may require process-
_».n in less than the 10- and 20-day time frames established in the

ct.

With the relief afforded by these amendments, and the addition-
. al resources which will be recouped by the nngnm%#a:nr the new

formula for the disposition of collected fees, the mmittee intends
that all agencies thereafter will come into substantinl compliance
with the time limits here specified. ;

SECTION 4: BUSINESS CONFIDENTIALITY PROCEDURES

Section 4 of 8. 774 would amend subséction 552(a) of the FOIA to
require agencies to promulgate regulations specifying procedures
that would permit submitters of trade secrets or confidential com-
mercial or {inancial information to present claims of confidential-
ity to an ngency before submitted information is released in re-
sponse to an FOIA request.

When Congress enacted the FOIA in 1966, it expressly sought to
protect legitimate confidentiality interests of the private business
sector by exempting trade secrets and confidential commercial or
financial information from the mandatory disclosure requirements
of the Act. Unfortunately, however, Congress did not provide sub-
mitters of such information with any procedural rights that would
enable them to ensure that their confidentiality interests would be
adequalely comprehended and considered by an agency confronted
with the task of determining whether submitted information
should be disclosed or withheld in response to an FOIA request.

The absence of any statutory requirements for an agency to give
gubmitters notice and an opportunity to oppose disclosure with re-
Mﬁno to FOIA requests for submitted information left the protec-

on of business confidentiality interests entirely in, the hands of
agency personnel, who may not sufficient knowledge to
fully appreciate such interests in the context of particular records.
This situation is in e part responsible for the doubts that have
been voiced within the business community about the government's
ability to protect business confidentiality interests.

In response to this concern, the Committee proposes to amend
the FOIA lo require agencies to create specific procedures that
would permit any business submitter to make an agency aware of
his particular confidentiality concerns with respect to submitted in-
formation that is sought by a ..—..:.n_.mw__.»u under the FOIA. The
Committee believes that it is both important for submitters to
enjoy procedural rights before records are released and also impor-
tant to balance those rights against the public interest in obtaining

R M D T TR i T
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..o:oun.s_ua.snnolb_a:. roced

m__ﬂ.uc_“__ not result in E:ﬂ._n .._anw. i urel  reforms
nder section 4 of S. 174, agencies are directed to use i

m_.._m.ﬁ.nr:..m under § 553 of title 5 to specily their vnﬁmmmanowsn.w.ﬂ__“__

_uhwr.:n of exempt private business information. Many agencies
” .w.wr_”um.h un-p_.._n_.. ﬂmu .._.ﬁ m._wnn. The agency has the option to

oy ] ; B " .
irn...;-%ﬂr Bt Baponliont -.._ mitter must designate _s_.o_.:_nn_a_.p
e agency may choose to require designation of trad
o_.mw._wﬂn_.m_mﬂm. -.3.,”_3_... :r:wung or __ux_._u_:wa_m: information. ._.m:mnomﬂm.ur.

r nated must, however, be al i
:mm E_EE. “.m”ﬂ.%m:o-_ 4 of the Act. 5 gl powhow

ming o esignation will necessarily vary. The desi i
should be made in .m"_n submission of _.o:w_-n 3.33 .wnu:@n .ww._."ﬂ“
Mmman provides notice of the need for and opportunity for designa-

ion. The requirement that designation occur must, in fairness, be
communicated !_E_?w«m_u to those who would incur the financial
consequences of a failure to designate. Where the agency inspects
o“...... audits the private firm and removes records, notes, photographs
M ., the agency has an obligation thereafter to provide fair o vonn
&-ﬂ“u for ._na_m.n:&._ of the material which the submitter va__.umf.ﬁ
b b on.m.:wr nd the designation is intended to be as administra-
<1.~< simple as possible. The agency can require identification of
portions which are confidential. Some agencies now make the sub-
".“..E!g.eq information the equivalent of an adjudicated examina-
_u_o_a..mM‘. its exempt status (see, eg., 40 C.F.R. § 2.204, EPA). Such a
az n is not intended to be part of this designation requirement.
. Notification that an agency is planning to take an adverse action
is one of the most basic of administrative procedural rights, yet
"._“;: this amendment it had by inadvertence been omitled from
m.o procedures required under the Freedom of Information Act.
F_w:nm notifications will not be required where the information will
E.ﬂ:..o_. withheld or clearly must be disclosed. The number of no-
ications is not expected to be excessive. Enactment of this section
Mﬂm.:.mu through on the Supreme Court's statement concerning the
2 ministrative Procedure .>9,.. where the court applied APA reme-
mmﬂ in the FOIA context: “Congress made a judgment that notions
of fairness and informed administrative decision making require
that agency decisions be made only after affording interested per-
sons notice and an opportunity to comment.” %}Q&nﬁ Corp. v
Brown, n.t U.S. 281, 316 (1979). Notification is not required under
several circumstances, discussed under § 552(aX7)XB) below.

5..:.3: objections may be made by the submitter, upon the
agency's decision to disclose the documents. These objections
should specify all the grounds then known to the submitter upon
which the submitter contends the information should not be dis-
closed. A submitter who learns of additional factual information
H_”.ﬂﬂw., _.mpom. z..”_- n__ﬂ_n!.:.n .mw.n_-.—”?:. e.g., from an accounting or

5 , should presen i ati i
o..ﬂﬂa_. 2 ..—wa wma..nu._u t that information promptly for consid-

e submitter who wishes to assert an objection i
should submit the information within 10 sé.mE:w mww__._hwmwaﬂ_ﬁ
_x!»._q:.:.r date of the agency notification. Where because of delays
n mail or geographical distance from the agency, the submitter
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does not have sufficient oh._.ol..:..:w _bquu_wi:rm:..ro:r_nw
period, the submitter shoul communicate to the agency informi

the agency that the answer is being transmitted to the designa

agency official. An agency will balance the fair handling of submit-
ter communications with the need to expedite the disclosure proc-
ess. There may also be cases in which notification is not received
by the submitter, but in which the submitter learns of the pending
request for disclosure from a public log of _.ﬁzoa_h or another
source. Objections under thia section may be filed with the ﬁna
prior to the receipt of a notification under the subection (aXTXANXil).

The submitter must be provided with notice of the agenc 's final
decision nomw:_w:n release. This provision connects with wait-
ing period described in subsection (aXTXC) below.

provision for notifications to submitters may be excused
under several defined circumstances subject to any other require-
ment of law, the agency has full discretion to provide the notifica-
tion, notwithstanding the exception, if it chooses to do so.

If an hmwzﬁ decides that the request should be denied, notifica-
tion need not be given. It should be given later if the agency
changes its %EEE_ upon a requester's administrative appesl of
the .W.__E_ 1f the Jaanv. makes a finding that the information in
fact has been lawfully made available to the public by the submit-
ting person, then the claim to notification would not stand. Of
course, an agency should give notification in case of doubts, for
sometimes the information which appears to be public is merely
misleading speculation about private commercia activity rather
than lawful publication. Wrongful taking of the information, e.g.,
disclosure by another commercial firm in breach of contractual
_mnﬂ”.”-a_.u to the owner, does not constitute lawful availability to the
public,

If a final rule requires designation of confidential information
and the submitter faila to substantially comply with the rule,
notice may be excused. The submitter's failing will be measured
against the precision with which the agency has carried out its own
responsibility to give notice of the requirements for designation of
confidential information. Designation is optional with the agency.

Notification is also exc if a federal statute, other than 5
US.C. §552, requires disclosure by law, if the agency has notified
the submitter concerning the disclosure requirement prior to sub-
mission of the information. The term “by law” has the same con-
tent as its interpretation in Chrysler v. Brown, 441 U.S. 281 (1979).
Such notice to the submitting person must be explicit and _..Em
take the same form as the Privacy Act statement required under
U.S.C. § 552a(eX3), or other express wrilten notice.

The final exception from notification occura when a criminal law
enforcement agency acquired the information in the course of a
lawful criminal investigation. This exemption provision parallels
the Privacy Act exemplion for law enforcement operations. B
U.S.C. §552a(jX2). The Committee intends that the principal func-
tion of the agency be enforcement of criminal laws, including police
efforts to prevent, control or reduce crime or to apprehend crimi-
nals, such as the functions of the Federal Bureau of Investigation
and the United States Secret Service. Many agencies have some
statutory criminal sanctions in their otherwise civil enforcement
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schemes, but th ithi i
s uE.o..S.:n._Ma%n M_.u not within the narrow meaning of criminal

.- ncies for purposes of this exception from notifi-

The agency should communi occa

. y . icate to the ueste -

.__._m.”n..nsﬂﬂnu _..w a._:“__,.__.w_mg *.n.rm "m‘vamm.rﬁn of a qﬂwmuﬂ nm Huqoﬂﬁwﬁ for
: n it notifies the submitter of its final decisi

:-b._m...._oh._ _%Ma&...a:.n to a submitter who has objected M._ &“_no_now....w”..

ision to disclose the agency must wait 10 working nwuﬁ.

. before making disclosure of the records.

Where either requester or submitter initiates a suit, the other

party will have no obligation to exh i i
pary w _oblj exhaust its administrative reme-
_nnw.:.m interposing its defense or taking other action in the pro-

Section (aX7) is purel i

00 ! y procedural in nature. It

nmuo.nc_..n __HM_ which covers the substance of _._”M Samﬂhmrmmonh%ﬂ
U m.o:.n - ing specific withholding statutes'under Exem :.w: 36
w&mqr_nﬁwhxmﬁﬁ.__rﬂasmommbm. § 57-2. The righis cotents e
by law peotecting & » 16 U.S.C. § 67-2. The rights established
unaffected by these _umwo wﬂhﬂﬂgnmﬂ_.—w_aﬂ.zn_& interesta continue

BECTION B: JUDICIAL REVIEW

zcmnmo»..._“.n.. Fwn”w »r.w Ep_m_.aio._._:_..__. _..er several procedural and substan-
1 _Judicial review isi
§ 552(a)4). First, the _u.___ would amend uwﬁn_ﬂw”u?ﬂwxwu —m_o.mmm“

clude a statute of limitations i
; Latul , and to provide equivalent jurisdicti
uﬂ_h__o district courts for suits by submitters of mao.“..“_“wum“_nnaow
o :.::s.:w: w%azewu disclosure :
on to compel discl
Second, this section i

of information and requesters of in-

. on makes it clear that the courts have jurisdi
w“m__ cﬁ:wu.nw_..ﬂn .&ﬁ”.ﬂs of the Act other:than those uﬁw.mmm_"u.m& m..w
e bl g R -”B p“_o section permits suits for injunctive
?Mm“. g of records covered by subsection (aX1) or
ird, the bill would amend the atto

- | rney fees provisi -
Woﬂﬂ“ﬂs ”.ﬂﬂw.“_.h- Lﬁ“mw—_“_ (currently wcgzch _nxn%mﬂ“ ﬂ_“%n__”ﬂ
a submitter participating :.urmmﬂ.mw_u_:.ﬂo recover attormey fees from

Statute of limitations

3 .“..Hnﬁ._nwwﬁn Act :.”5:::__ no time limit for a requester to initiate
o e on _unuun r an agency’s final denial of a request. The bill
e ud m_...ﬁ ction (aX4XB) to require that suits by requestars
reaeupien iy iw:.- .i".ﬂ.:: 180 days of the agency's final administra-
ﬁ__“u Civil w.ﬁ_._..m _Nn_. oewu—.:wmh__uoh.mcm_up.mw%_ Mnmmuamc..oﬂ.w..m ws mwm__o b e
the Age Discrimination in Employment "5 63300 st
the Pair Housing At o Em_._mv M ent Act, 20 U.S.C. § 633(d); and
: f , 42 U.S.C. § 3613(a). The bi

”w“_.-mw. A... Mﬂ.ﬂ._mmn limitations period for actions by .E_.EE_”"._« s_%w.__,m

s establish as & prerequisite to district court .-:.lu&n.

tion, that th i i
el &1&538.. must file a 85—...!5 before the informa-
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_ This provision should promote judicial economy and ease admin-
istrative burdens without prejudice to requesters of information.
Agency personnel would be able to close files instead of holding a
requester’s file indefinitely in anticipation of a lawsuit to ooEWm_
disclosure at any time in the future. Requesters could always lile
an identical request to reinitiate the process which would initiate
anew the request and give them a fresh cause of action if the new
request is denied.

Subject matter jurisdiction

The bill would amend subsection (aX4XB) to vest the district
courts with jurisdiction to enjoin an agency from any disclosure of
information which was objected to by a submitter under subsection
(aXTXAXiii) (or which would have been objected to had the submit-
ter received the required notice from the agency pursuant to sub-
section (aXTXii)). Under the amended _m..oc_umoa r an agency's
decision to disclose, the submitler may file a complaint at any time
prior to the disclosure of the information by the agency.

This provision would create a right of action for submitters
within the structure of the Freedom of Information Act. Under
mwm.s.:. law, submitters have no such right to action under the

reedom of Information Act, but must- resort to section 10 of the
Administrative Procedure Act, b U.S.C. §706, in order to safeguard
confidential business information from disclosure by the govern-
ment. Chrysler Corp. v. Brown, 441 U.S. 281, 286, 317-18 (1979).
This bill would establish procedural rights for submitters in the
Freedom of Information Act itself. This section changes the judicial
review provisions of the current Freedom of Information Act to es-
tablish equivalent causes of action for requesters and submitters.

Submitter actions to enjoin disclosure must be brought prior to
release of the documents, and usually will be commenced within 10
days after the final agency decision. If the submitter has not been

iven nolification but learns of the pending disclosure, suit may be

ht in the same manner as if such n had been given.

This subsection also clarifies that the courts may order injunc-
tive relief against non-publication or non-indexing of records cov-
ered by subsection (aX1) or (a)2) of this section. See, ?m. American
Mail Line, Lid. v, Gulick, 411 F.2d 696, 701 (D.C. Civ. 1 69y, Epstein
v. Resor, 421 F.2d 930, 932 (Oth Cir). cert. denied, 398 US. 965
(1970). The Committee intends that agencies may be required to
index records within a reasonable time if they have not done so al-
ready under existing requirements.

Personal jurisdiction

Proposed subsection (aX4XC) would provide the district courts
with personal jurisdiction, in any suit filed under the Act, over all
requesters and submitters of information. If a requester filed &
complaint to compel disclosure of certain information, the district
court in which the complaint was filed on its own motion would
have jurisdiction over any submitter of the information. Similarly,
in a suit by & submitter, the court would have jurisdiction over any
requester of the information. These proposed provisions would
ensure that an adverse party receives notice of the ooam._wm__r has
the.right to intervene, and will be bound by the court'’s decision.
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While this provision allows a district court to consolidate submit-
ter and requester causes of action into a single suit, it does not
alter current law with regard to venue. In a consolidated suit,

venue would be determined in accord i :
tory standards. L ance with the current statu

Notice of litigation

_When the agency is served with a copy of the complaint filed .vw
either requester or submitter, it must promptly give notice of the
Mmﬁ..w_sn .M ”.—_.M %vvﬁ_»o party or E.—.-_.“:EEM_ ncwq::om_.n or requesters,

[ on may warrant. This i d

practice, and it is endorsed. % Slosady i extar: ageniay

Proposed subsection (aX4XD) would require agencies to notify re-
questers and submitters whenever a suit is brought concerning a
particular request or submission. If a person who requested confi-
nmup_nh._zs_:ms Eﬁo:m_np_g exempt under Exemption 4 filed a
complaint to compel disclosure, the agency would be required to
notify each submitter of that information that the complaint had
w.a%-... _._M_Mw. m:.-.:._uﬂw. ._.% w:ﬂ..:_gn_. filed a complaint to enjein dis-

such information, i i

uwmrf..o%n_._mns-.. tion, the nwosnw.s_o:—._ be required to notily

ubsection (aX4XE) provides equal treatment for requesters and
submitters in the action, by requiring that cases v..n%.wm_..n by m””__
party .__ru: be determined de nove by the court. The judicial deter-
minations made de novo under the current law have operated to
enhance the credibility en. the decisions made about disclosure by
ﬂaﬂ&ﬂ. since an impartial _u_._a_ne will consider the full merits of
the case for disclosure unconfined by the agency’s record. The same
H_aﬂum_ﬂﬂpw u.:._a .5"5 the uwaa credibility will be brought to cases

g the nondisclosure of private in i i

_.rm_.._...__cns by P mo_.u.ws_.: upon complaint of

Burdens of proof rest with the agency in a withholdi .
with the submitter in a case uSEﬂum Ema&: &E_on.:._...ﬁ case and

Atlorney fees

Subsection (3) of section b of the bill provides that the court ma
in its discretion award attorney’s fees and costs against a uzvn_:..hu.‘.
who is a party to the litigation, in favor of the requester who has
substantially _:.m___w__mm in the litigation. This does not change the
existing case law which permits such recoveries against the agen-
cies themselves, in order both to encourage private enforcement of,
and agency ma.:v_.nuom with the Act. For the same reasons, the
.O.o___.zw_ﬁ,om bill would allow a requester who substantially prevails
in litigation to recover attorney's fees against a submitter who has
sought to enjoin the disclosure of requested records. The discretion-
ary u..u:..qu E.-._a:._n_k_ in current case law interpreting the 1974
attorney’s fees provision should apply. See, e.g., Nationwide Build-
ing Maintenance Inc. v. Sampson, 559 F.2d 704, (D.C. Cir. 1977);
Cuneo v. Rumsfeld, 653 F.2d 1360 (D.C. Cir. 1977). Under these
standards, a court retains discretion to award no fees or to award
such fees only against agency. .
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SECTION 6: PUBLIC RECORD REQUESTS

Section 6 of 8. 774 would amend subsection 5562(a) of the FOIA so
that in cases where a potion of the records requested “consista of
newspaper clippings, magazine articles, or any other item which is
a public record or otherwise available in public records” thg agency
may offer the requester a choice of (A) furnishing the requester
with an index identifying such clippings, articles, or other items by
date and source, provided that such index is already in existence,
or (B) notwithstanding the waiver requirements contained in this
section, furnishing the requester with copies of such clippings, arti-
cles, or other itema at the reasonable standard charge for duplica-
tion established in the agency's fee schedule.”

The Committee believes that the administrative burden of com-
pliance with FOIA could be alleviated to a significant degree, with-
out any consequent loss of public accountability, if agencies were
not required to provide requesters with copies of records in agenc
files that nre also readily available in the public domain. Public li-
braries, for example, have a wealth of newspapers and magazines
on file which ure easily retrievable and available to the public. Yet,
requests under FOIA often require agency employees to duplicate
hundreds of pages of materials that are public records or are other-
wise available in public records.

The proposed amendment intends to accommodate this concern—
as well as the concern that some public records (e.g. court records
and even some newspapers and magazines) are not readily accessi-
ble except through the government due to the manner, place, and
time in which they are created, used and stored—by specifically
permilting the agency to offer the requester a choice between an
index identifying requested items that are public records by date
and source (if such an index exists), or copies of the documents for
ordinary duplication costs. The first option, where it is available
and appropriate, should contribute to reduction of the processing
burden. In no event, however, should an agency be compelled to
produce an index not already in existence at the time of the re-

uest. If no index exists, and the agency is unwilling to create one,
?o uester must be afforded access to copies of the records.

While the agency may charge search and copying fees notwith-
standing the waiver requirements of the Act, the agency may, in
its discretion, provide the requester with copies of the records at no

charge.
BECTION 7: CLARIFY EXEMPTIONS

Section 7 of the bill is intended merely to clarify the effect of the
exemplions listed in the paragraphs of section b52(b). In place of
the current language stating that “This section (6562) does not
apply” to matters covered by the enumerated exemptions, the bill
would make clear that “The compulsory disclosure HE«@:E:R of
this section (552) do not apply” to matters so exempted. -

BECTION 8: MANUALS AND EXAMINATION MATERIALS

Section 8 of S. 774 would amend subsection (bX2) of the FOIA to
make it clear that certain materials are protected from disclosure
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as matters that are “related solely to the internal rsonnel

and praclices ...._. an agency.”"” Materials included _.«..an_. n:rmmu‘wa.
graph (A) are “manuals and instructions to investigators, inspec-
tors, n:&no;.. or negotiators to the extent that disclosure of such
manuals and Instructions could reasonably be expected to Jeopard-
ize Investigations, inspections, audits, or negotiations”. This provi-
sion is intended to establish a uniform standard for withholding in-
.amm.n_ law ou?n_,.nosm:p manuals and instructions.

nce exemption 2 was first enacted in 1966, the

generally a..__o_do.._ to hold that such materials are vqon_.ﬂmm.h_"_n .._..__.sw”w
WWM exemption if disclosure would harm law enforcement efforts.
2 3@.3:55: of caselaw in Ddobww v. Bureau of Alcohol, Tobacco
. rearms, 670 F.2d 10561 (D.C. Cir. 1981) (en banc), However, the

ecisions have not been uniform as to the degree of harm an
agency must demonstrate to justify its withholding.

Under subparagraph (A), to withhold internal law enforcement
=E==.._._u and instructions an agency must demonstrate that disclo-
”_..Ha could reasonably be expected to jeopardize” the investiga-
Lions, _itmmw..o-._u. or audits of the agency. The use of the word
xm"....vmi.um i3 intended to require the agency to show that the ef-
fectiveness of investigations, inspections, or audits is likely to be
imperiled if the aonE.”a:m ia disclosed. Likewise, instructions to ne-
._no:wacn__wn are exempt if Ewn_mﬁ:_.c could reasonably be expected to
_.ﬂﬂ_umﬂ. An agency’s negotiations with a private party. Although
ol nEE_n.mo lieves that such internal deliberative communica-
oy mong agency personnel are already protected under exem
ion b of the Act as inter-agency memorandums, these materia
Mo_.m EnW.._m._ here to make it clear that they are protected as mat-
:&u mh.a ..hz_ solely to internal personnel practices. Subparagraph
@ not intended to ‘exempt internal agency guidelines which

\ow members of the wﬂcv:n to conform their actions to an agen-
ma omﬁ.nnnﬂ“whnﬂn o—q. ra law, or “secrel law”, which the Commit-

anti y i
ovﬂ%ﬁmﬁwﬁﬂ.ﬂ.ﬁr thetical to the act’s fundamental principle of
erials included under subparagraph (B) are “examinati
:.mwnm:w_u used solely to determine in .cm%_..w_ qualifications for nn.:.u
wo:u_‘w.aur Promotion, or licensing to the extent that disclosure
o o..wmﬂ-rﬁuwv_w be expected to compromise the objectivity or fair-
ey examination process.” This provision is included to
ng Lhe exemption into conformity with a similar muo:.wnc: for

m:m.m_nsﬂwainns: materials under the Privacy Act, UsSs.C.

H BECTION 9 PERSONAL PRIVACY

Since passage of the FOIA in 1966, Con i

; gress has recognized the
Moo_.wm» to _._ngm an open government philosophy against legitimate
g _...M or the privacy of individuals. Exemption 6 of the Act was
:c_..n__.w 1o give weight to both interests, by providing an exemp-
ioc_aon personnel and medical and similar files,” if disclosure
e _“.E..:. in a “clearly unwarranted invasion of personal priva-
cy. _Ms Supreme OE.:.._. has described this balancing standard as
2 workable compromise between individual rights ‘and the preser-
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vation of public rights to Government information.'” Department

" of the Air Force v. Rose, 425 U.S. 8562, 381 (1976).

The Commiltee does intend to confirm in statutory form the Su-
preme Court's 1982 decision in The Washinglon Post Company v.
Department of State, 466 U.S. 596 (1982), reversing a line of court
decisions thal interpreted the threshold “personnel, medical and
similar files" language in an overly formalistic way. See Board o
Trade v. Commodity Futures ing Commission, 627 F. 2d 39
(D.C. Cir. 1980); Simpson v. Vance, (48 F. 2d 10 (D.C. Cir. 1980); The
Washington Post Company v. Department of State, 647 F.2d 197
(D.C. Cir. 1981), rev'd, 456 U.S. 535 (1982).

The Washington Post case confirmed that information about
“any particular individual” should not lose the protection of Ex-
emption 6 “merely because it is stored by an amo._nw in records
other than ‘personal’ or ‘medical’ files.” .T._s bill makes it clear
that when information concerning particular individuals is sought
from government files, the protections granted under the exemp-
tion ppmﬂ«.

In ition, the bill makes two further changes which address
the Committee's concern that the _:..e_bezbn of the privacy interest
be practical in its nwu:awno_... First, while the bill retains the
“clearly unwarranted” balancing standard, information would now
be exempt under this test if disclosure “could reasonably be expect-
ed to constitule a clearly unwarranted invasion of personal .n:.?w.
cy.” The substitution of the “could reasonably be expected” lan-
guage for the word “would” in the original Act is designed to make
it clear that courts should apply a common sense approach to this
balancing test. This change will eliminate any EE..« of an
overly literal interpretation of the use of the word “would” in the
Act’s original language and ensure that necessary privacy protec-
tion is provided. )

Finally, the amendment makes it clear that lists of names and
addresses which “could be used for solicitation purposes” are sub-
ject to the exemption, if disclosure could reasonably be expected to
constitute a clearly unwarranted invasion of personal privacy
under the balancing test. By requiring the courts to balance the in-

. terest in disclosure of such lists against the interest in privacy, the
Committee recognizes that disclosure may be appropriate in some
circumsilances. Disabled Officers Association v. Rumsfeld, 428
F. Supp. 454 (D.D.C. 1977) (list of disabled retired military person-
nel disclosed to nonprofit organization established to assist mem-
bers in pursuing benefits and advocating their interest nationally).

BECTION 10: LAW ENFORCEMENT RECORDS

Section 10 of 8. 774 would amend paragraph (b)7) of the FOIA to
modify the scope of the exemption for law enforcement records,
codify certain explanatory caselaw, and clarify Congressional
intent with respect to the agency’s burden in demonstrating the
probability of harm from &uam...n:_.o.

Under current law, an agency may invoke the (bX7) exemption to
withhold “investigatory records compiled for law enforcement pur-
poses” to the extent that disclosure of such records would interfere
with enforcement proceedings; deprive a person of a right to a fair
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trial or an impartial adjudication; constitute an unwarranted i
3 '3 - -.-qpi
sion of personal privacy; disclose the identiy of a confidential
source or, in certain cases, information provided only by a confi-
dential source; disclose investigative techniques and procedures; or,
endanger the life or %n_...\__mnw_ safety of law enforcement personnel.
The Committee finds, based upon testimony of the FBI and other
mmh_a..n_ law enforcement agencies, that Lhis exemption, in practice,
created problems with respect to the disclosure of sensitive"
non-investigative Fs.. enforcement materials, premature disclosure
of n_.ioazmnp:..a activities, and the protection of confidential
sources. Although Exemption 7 currently attempts to protect confi-

* dential informants and investi tions, this protection can be com-

promised when small pieces of information, insignificant by them-
selves, are released and then pieced together with other _,Mio:u_t
released information and the requester's own personal ﬁ:ei&wm
r_u- complete a whole and accurate picture of information that
“ ould be confidential and protected, such ag'an informant’s identi-

y.
8. 774 would make the followin i
R_m..ww i e g changes in Exemption (bX7) to
ubstitute “records or information” for “investigatory records” as
5»:—5«.2?& qualification for the nh&aﬂ:.a?.i.m_.__m._hu_wao:n.sm:_.
msm d broaden the scope of the exemption to include “records or
in :M:_E_.._o: compiled for law enforcement purposes,” regardless of
N n_wrcq they may be investigatory or noninvesti atory. It is in-
SM.SM& to ensure that sensitive law enforcement information is pro-
<] under Exemption 7 regardless of the particular format or
.ﬁ.uooo in which the record is maintained. Cf. ¥BI v, Abramson, 456
8. 615 (1982). It should also resolve any doubt that law enforce-
ﬂwnn manuals and other non-investigatory materials can be with-
eld under (bX7) if they were compiled for law enforcement pur-
and their disclosure would result in one of the six recognized
arms to law enforcement interests set forth in the subparagraphs

of the unonmwzo? See contra, Sladek v. Bensinger, 606 F.2d 899 (5th .

Cir. 1979) (Exemption 7 is not applicable to DEA agents Manual
cause manual “was not compiled in the course of m specific Feﬁﬂ.
wm..._oa ), Cox v. Department of Justice, 576 F.2d 1302 (8th Cir. 1978)
: xemption 7 does not wﬂv:‘ to DEA manual that “contains no in-
ormation compiled in the course of an investigation.”) The Com-
..m:_.am Eun:maa:r however, does not affect the threshold question
of whether “records or information” withheld under (bXT) were
compiled for law enforcement purposes.” This standard would still
have to be satisfied in order to claim the protection of the (bX7) ex-
emption, See, e.g., FBI v. Abramson, supra.
ubstitute “could reasonubly be expected to” for “would” as
standard for the risk of harm with respect lo (bX7XA) interference
with enforcement proceedings, (bX?XC) unwarranted invasions of
personal privacy, (bX7XD) disclosure of the identity of a confidential
SwB«. and (bX7XF) endanger the life or physical uaﬁmQ of any natu-
aw person: This amendment is intended to clarify t degree of risk
of harm from disclosure which must be shown to Justify withhold-
_._w.m records under any of these subparagraphs. The FBI and other
; w enforcement agencies have testified that the current “would”
anguage in the exemption places undue strictures on agency at-
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tempts to protect against the harms specified in Exemption 7’s sub-

. parts.

.—_..W_Elm:o_._:do_..—u —._.u_..v::1 Smc.neoanmonm:z_onounwnw
of showing that a particular disclosure “wou d" interfere with an
enforcement _...anac&:—ﬂ Moreover, as the FBI has testified, it is
particularly vexing with respect to whether production of request-
ed records “would” disclose the identity of a confidential source,
substantially contributing to the asserted “perception” problem of
sources doubting the FBI's mbility to protect their iden ities from
diaclosure through FOIA. The “could reasonably be expected to"

. standard has been effectively used in the protection of national se-

curity sources under provisions of the ational Security Act of
1947, 50 US.C. § 403(dX3). It recognizes the lack of certainty in at-

. ..nn._un:?ueo predict harm, but requires a standard of reasonable-

ness in that process, based on an objective test.

Including State, local, and foreign agencies or authorities and pri-

vate instilutions within the meaning of “confidential source': Thia
amendment is intended to codify the caselaw in which the weight
of judicial interpretation has held that “confidential source” pro-
tection under ?ﬂqxg ia applicable to entities, as well as natural

rsons, that furnished information to an n%%m.—n on a confidential
n-F See, eg., Lesar v. Dept. of Justice, m.wn_ 472 (D.C. Cir.
1980); Church of Sciento v. Dept. of Justice, 612 F.2d 417 (9th
Cir. 1979); Nix v. U.S, 572 F.2d 998 (4th Cir. 1978); Keeney v. FBI,
630 F.2d 114 (2d Cir. 1980). .

Delete “only” from the second clause of (bX7XD): Courts interpret-
ing the second clause of (bXTXD) have occasionall stumbled over
the meaning of the word “only” in the context of Honw&..n whether
confidential information furnished by a confidential source in a
criminal investigation or a lawful national security intelligence in-
¢32Wnp.-.m§ ma withheld. Oe:.%n___«. nwm‘. Radowich v. U.S. Attor-

, District o En.wua..—l. 501 F. Supp (D. Md. 1980), rev'd, 668
F.2d 957 (4th Cir. 1981) (Winter, C.J., dissenting) with Nix v. United
States, 572 F.2d 998 (4th Cir. 1978). A literal reading of the provi-
sion would nwwen-. to indicate that confidential information is
exempt only if it has been “furnished” to the agency “only _._u the
confidential source;” which is to say, apparently, that the confiden-
tial information would not be exempt if it has also been furnished
to the Jo:n« by some other source or means. :

By deleting the word “only”, the Committee intends to make
clear that, in the case of a record compiled F« a criminal law en-
forcement authority in the course of a criminal investigation, or by
sn agency conducting a lawful national security intelligence inves-
tigation, confiden information furnished by a confidential
source is exempt, regardless of whether it might also have been ob-
tained from another source.

Delete “investigative” and add “guidelines” to (bX7XE): This
amendment, like the deletion of “investigatory” from the exemp-
tion's threshhold language, is intended to facilitate the protection
of non-investigatory materials under the exemption. In this case, it
is intended to make clear that “techniques and procedures for law
enforcement investigations and prosecutions” can be protected, re-

ardless of whether they are “investigative” or non-investigative.

he Committee, however, reemphasizes the intention of the confer-
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ees.on the 1974 amendments which first created (bX7XE) that the
subparagraph does not authorize withholding of routine techniques
and procedures already well known to the public, such as ballistics
tests, fingerprinting, and other scientific tests or commonly-known
techniques .and procedures. See H.R. Hep. No. 93-1380, 93d Cong.,
2d Sess. 12 (197 4). The amendment also expands (bX7XE) to permit
E.Ero_n._:u of “guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to risk
circumvention of the law.” This is intended to address some confu-
sion created by the D.C. Circuit's en banc holding in Jordan v. US.
Dept. of Justice, 531 F.2d 753 (D.C. Cir. 1978), denying protection
for prosecutorial discretion guidelines under the (bX2) exemption.
The Committee .an_...n_n that agencies and courts will consider the
danger of creating “secret law” together with the potential for
En_.snmbuwi—.u;wra? to avoid detection or prosecution. In so doing,
the Committee was guided by the “ci vention of the law"”
agwnn\ﬁ u.%.n %“%m O.N.Mnﬂ.uw annmuwzpur in its en banc decision in
-.Q.co:n Rt 5.. (D.C. Cir. _wmc (en banc) (interpret-

Informant records exclusion

Section 10 of 8. 774 would amend the FOIA b, i
: ( y adding a ne b-
section which would make the FOIA inapplicable Snzm:_.a“.cnﬂ.ap
records maintained by a law enforcement agency under an infor-
_...MMM-..NN H!M%:nﬂﬂ mo—da.“ﬂ_ Ln_u:z_._e... whenever access to such
y a thi according '
name or personal identifier.” ety i i
g Although subparagraph (bXTXD) of the FOIA permits law en-
forcement agencies to deny public access o records where release
'would disclose the identity of a confidential source,” the Commit-
..._8 finds that the necessity of asserting this exemption to deny dis-
closure may in itself compromise informant confidentiality when
the request is for an informant's records and the requester is a
third party who has requested the records by the informant's name
or personal Ea-.sao...:ce:i:u access to John Doe's records on the
mo_.“__.._m..o.mw npe#,mw _ﬁnﬁ _.Es_ua:r“ ﬁﬂ_ﬂn the identity of a confidential
nn%azn_ ey oun confirming that John Doe is a con-

. 174 would exclude from the requirements of the FOIA infi

exch orm-
m:..a _.mﬂ..-.n_h maintained by a law enforcement agency under an in-
ormant’s name or personal identifier, but only in cases where the
requester is a third party seeking access according to the infor-
mant’s name or personal identifier. This provision operates as an

-exclusion. In such cases, the agency would have no obligation to ac-

knowledge the existence of such records in response to such re-

_ quest. Where the requester is the informant himself, or a third

—E__.S‘ s.._._o. describes the responsive records without reference to the
informant’s name or personal identifier, the records are subject to
ordinary consideration under the provisions of the FOIA.
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SECTION 11! ADDITIONAL EXEMPTIONS
Technical data

Section 11 of the bill would emend the FOIA by adding a new
Exemption (bX10) to exempt from mandatory disclosure, technical
data that may not be exported lawfully outside of the United
States except in compliance with the Arma Export Control Act, 22
U.S.C §2751, et. seq., und the Export Administration Act of 1979,
60 US.C. App. §2404.

Testimony from the Justice Department and the Department of
Defense has made the Committee aware that technical data in the
form of blueprints, manuals, production and logistics information
formulae, designs, drawings, and other similar materials in the pos-
session of agencies may be subject to release under the Freedom of
Information Act. E.E«_ of this data was either developed by the

government or more typically submitted to the government in con- .

junction with research and development or procurement contracts.

This new exemption would ensure that Congress intent to control
the export of significant technology will not be frustrated by a
Freedom of Information Act request for information regarding
Sn_-uc_oa_n that is subject to export control under these statutes. It
would make clear that agencies such as the Department of Defense
have the authority to refuse to disclose such information in re-
sponse to a Freedom of Information Act request when the informa-
tion “may not be exported lawfully outside the United States with-
oul an approval, suthorization or a license under the Federal
Export laws unless regulations promulgated under such laws au-
thorize the export of such data without restriction to any person
and any destination.”

Exemption 10, however, is not intended to restrict the flow in re-
search information from or within the scientific community or soci-
ely in general. Moreover, the v_.oﬂ.onﬂ_ exemption has nothing to do
with technical information deve oped and maintained within the
academic community. On the contrary, this exemption merely gives
the federal government the discretion not to disclose certain tech-
nical information in its possession, usually pursuant to research
and development or procurement contracts, in response to an FOIA
request. The submitler of such technical data is not in any way
precluded from disseminating it to the scientific community or alse-
where, under the exemption.

It is the intent of the Committee that Exemption 10 encompass
technical data in the forms above if such data 13 covered by either
general licensea or specific licenses, inasmuch as a significant
amount of important technical data may be exported under re-
stricted general licenses or exemptions. Even though the term
“general license” is used, such licenses often limit export authority
to specific persons or specific destinations. Thus, a limited general
license for the export of certain data could still subject such data to
unlimited release under the FOIA if Exemption 10 did not cover
general licenses. A

It is anomalous to restrict the export of data important to the
United States on one hand, while allowing its public release under
..—_.u FOIA on the other. Exemption ?x—cm will redress that anom-
aly:
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Secret Service

Section 11 of S. 774 would amend the FOIA to create a new Ex-
emption (bX11) for “records or information maintained or originat-
ed by the Secret Service in connection with its protective functions
to the extent that the production of such records or information
could reasonably be expected to adversely affect the Service's abili-
ty to perform its protective functions.”

Although the courts have recognized the need to protect certain
Secret Service records from disclosure under the FOIA, Moorefield
v. US. Secret Service, 611 F.2d 1021 (6th Cir. 1980) (individual who
was twice convicted for threatening the life of the President was

. denied access to his Service file under Exemption (7(A)), the Com-

mittee believes that a specific exemption which &qnnzw focuses on
the specific consequences of disclosure in the context of the protec-
tive responsibilities of the Service iz more appropriate than reli-
ance upon the more general law enforcement records exemplion.
The Committee received comments from several press groups ex-
pressing concern that the proposed Secret Service exemption could
rmit the Service to refuse to disclose the basis for denying White
ouse press credentials to a bona fide journalist. The Committee
recognizes that important First Amendment rights are implicated
by any refusal to grant White House press passes to bona fide jour-
nalists, and that journalists may not be denied such passes without
due process of law, including notice of the factual basis for denial
with an opportunity to rebut them. Sherrill v. Knight, 569 F.2d
124, 130-131 (D.C. Cir. 1977).
The Committee intends the proposed exemption to be interpreted
in a8 manner consistent with this right.

BECTION 12: REABONABLY BEGREGABLE

This amendment is simply intended to take notice of the princi-
w_n that, in the case of the lst and Tth exemptions in subsection

52(b), in deciding whether the release of particular information
would be harmful, the agency may take account of other informa-
tion which it knows or reasonably believes to be available to the
requester. This principle is established in case law. For nnn.:%_a. in
Halperin v. Central Intelligence Agency, 629 F.2d 144 (D.C. Cir.
1980), the court states:

The Agency's general rationale for refusing to disclose
rates and total fees paid to attorneys is that such informa-
tion could give leads to information about covert activities
that constitute intelligence methods. For example, if a
large legal bill is incurred in a covert operation, a trained
intelligence analyst could reason from the size of the legal
bill to the size and nature of the operation. This scenario
raises a reasonable possibility of harm to the covert activi-
ty following from disclosure of the size of legal fees. We
note that the CIA's showing of potential harm here is not
so great as its showing concerning attorney names. We
must take into account, however, that each individual
piece of intelligence information, much like a piece of
Jigsaw puzzle, may aid in piecing together other bits of in-
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formation even when the individual piece is not of obuvious
importance in itself. When combined with other small
leads, the amount of a legal fee could well prove useful for
identifying a covert transaction. Viewed in this light, the
Agency's statements offer sufficient plausible detail for a
court to accord substantial weight to the statements and
accept the Agency's eu.@a_.n judgment on the potential ef-
fects of disclosing legal [ees.
Id. at 150, footnotes omitted and emphasis added.

BECTION 13: PROPER REQUESTS

Section 13 of 8. 774 would amend 652 (a)3) to prohibit FOIA re-
quests by foreign natiouals; authorize the Attorney General to pre-
- scribe limitations or conditions on use of the E_N by incarcerated
felons; and toll time requirements for agency response to requests
from parties to adjudicatory proceedings in which the Government
is also a party and may be requested to produce the records sought.
Under current FOIA law, an agency is required to comply with
any request for records covered by the statute made by “any
person”. This absence of exclusion permits foreign nationals and
mwﬁ_.::.m:_u. including those who are hostile to the interests of the
nited States, to freely utilize a statutory right-of-access scheme
that was created primarily to inform the American public about
ma:a..::.ubn activities. At the same time, it permits incarcerated
elons to file extensive FOIA requests for the purpose of harassin
overnment officials or determining the identities of confidenti
aw enforcement sources and prying into investigatory records. It
also permils parties opposing the Government in .ﬂ.&o?- or admin-
istrative adjudicatory proceedings to duplicate existing discovery
rights, to circumvent discovery reguirements and to conduct exten-
sive documentary “fishing-expeditions” that harass government at-
torneys and avoid triggering reciprocal discove uirements.
The Committee viewa each of these uses of the FOIA to be out-
side the purview of Congress primary intent in o:nnﬁ:m the stat-
ute. Although some salutary considerations may justify current
practice in particular circumstances, the Committee finds that its
essential concern for facilitating the use of FOIA in ways that con-
tribute to an informed public and an accountable Government war-
runta certain limitationa on requesters in the types of situations
identified above.
hm.ﬁ.u.nut limited to “United States persons".—This would amend
the FOIA to require agencies to make information available E&% to
a requester who is & "United Stales person” as that term would be
defined in Section 17 of the bill. This definition, would limit the
use of the FOIA to United States citizens, permanent resident
aliens, and certain corporationa and unincorporated associations, as
defined by section 17 of the bill. It would prohibit use of FOIA by
any other person or entity. The Committee intends that any re-
quester denied access pursuant to this limitation shall be given an
opportunity to present proof that such requester is & "United
States %e.do:: within the meaning of the provision.
FOIA limited as a discovery device.—The Supreme Court has rec-
ognized that the “FOIA was not intended to function as a private
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discovery tool.” NLRB v. Robbins Tire & Rubber Co., 487 U.S. 214,
242 (1978). According to the Court’s interpretation of the act and its
legislative history, a requester’s rights “are neither increased nor
decreased” because of the requester's status as a litigant. NLRB v.
Sears, Roebuck & Co., 421 U.S. 132, 143, n. 10 (1975).

In civil cases, parties often openly use the FOIA to bypass discov-
ery procedures or to circumvent discovery requirements that they
show a need for the requested information, the relevance of the in:
formation to the case, and that compliance with the request would
not be unreasonably harassing, oppressive or burdensome. See Fed.
R. Civ. P.26. Similarly in criminal cases, a defendant seeking dis-
covery must demonstrate not only the relevance of the information
sought, but also that the request is "reasonable” and within the
scope of eriminal discovery. See Fed. R. Crim. P. 16(a). In addition,
a criminal defendant’s request ma ....mnm.m.. a government right to
reciprocal discovery. See Fed. R. Crim, P. 16(b). In practice, some
criminal defendants make frequent use of the FOIA close to sched-
uled trial dates to disrupt the prosecutor’s case preparation or
delay the trial while disputes over the FOIA request are resolved
by the courts.

This provision remedies these concerns, not by declaring that a
person's right to use the FOIA is eliminated because of his party
status, but by requiring the tolling of time limits for government
response “whenever the requester (or any person on whose behalf
the request is made) is a party to any o om_mw judicial proceeding
or administrative adjudication in which _.--.m.m overnment is also a
party and may be requested to produce the records sought.”

The Committee intends that the agency's obligation to respond to
the request within the statutory time requirements is simply post-
poned until the proceeding itself is no longer pending. The amend-
ment does not bar a request for records which are not related to
the subject matter of the pending _uaoo&_u%. nor would it bar a

uest for records which have been deriied during the course of a
judicial or administrative proceeding that is no longer pending.

Authority for the Attorney General to Limit Requests by Felons.—
Testimony by various federal law enforcement agencies, complain-
ing of the tremendous administrative burden and risk of harm to
law enforcement interests that flows from the extensive number of
FOIA requests made by incarcerated felons, has convinced the
Committee to approve authority for the Attorney General to pro-
mulgate lations prescribing “limitations or conditions on the
extent to which and on the circumstances or manner in which” re-
quested records would be made available to “requesters who are
mﬁ.uo:- imprisoned under sentence for a felony under Federal or

tate law or who are reasonably believed to be requesting recorda
on behalf of such persons.”

The proposed amendment directs the Attorney General to pre-
scribe such limitations or conditions “as he finds to be (i) appropri-
ate in the interests of law enforcement, or foreign relations and na-
tional defense, or of the efficient administration of’ the FOIA,
“and (ii) not in derogation of the public information purposes of
the FOIA. The Committee intends this guidance to assure the At
torney General of his authority to propose that requests from in-
carcerated felons, or from anyone reasonably believed to be acting
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on their behalf, be treated differently from those of other request-
ers. For example these limitations can be fashioned to limit the
number or extent of FOIA requests, to discourage duplicative or
harassing requests, or to give the responding agencies greater flexi-
bility in the mode and timing of their replies. Such limitations or
conditions shull be prescribed through rulemaking.

BECTION 14: ORGANIZED CRIME RECORDS EXCLUBION

Section 14 of S. 774 would amend the FOIA by adding a new sub-
section (¢) that would make the FOIA inapplicable to documents
which were generated or acquired by a criminal law enforcement
authority in the course of a lawful organized crime investigation
within five wuw..u of the date of request.

Current law, as ecslablished by the 1974 amendments to the
FOIA, permits agency withholding of law enforcement records
under one or more of the subparagraphs of Exemption 7. It does
not provide for any nwumclnn_ treatment of records compiled in in-
vestigations of organized crime.

Testimony presented before the Constitution Subcommittee by
FBI Director William Webster depicted a credible concern that the
FOIA. in its current form s systematically exploiled by organized
crime figures attempting to learn whether they are targets of in-
vesligalive law enforcement activities. Both in public hearings and
an executive session before the Subcommittee, Judge Webster pre-
sented examples of the use of the FOIA by organized crime figures
in concerted efforts to identify informants and discover the scope
and progress of particular investigations.

The Committee understands the skepticism of the press and
other criticsa of the case presented by the FBI, for the Bureau's
claims of abuse are not convincingly substantiated on the public
record. The Committee, however, has viewed more substantial evi-
dence in special execulive presentations supporting the FBI's argu-
ments, and understands Lthe FBI's concern that the details of this
evidence would have to be highly diluted or eliminated altogether
to avoid aggravating the problem in any public presentation.

The Committee believes that uwmnmnw. treatment of records com-
piled in current and recent organized crime investigations is essen-
tial. The FBI's uros.:_ﬂ of systematic exploitation of the FOIA by
organized criime, together with the threat that such exploitation
will increase in the future, carries sufficient weight to urge an ad-
Jjustment in the FOIA when combined with reasonable assumptions
concerning the motivations and resources of organized crime.

8. 774 proposes to exclude from the provisions of the FOIA,
:uaaﬂh%@&—..& circumstances, any record which was generated or
acqui within five years of the date of the FOIA request by a
criminal law enforcement agency conducting a lawful organized
crime investigation. Under the amendment, the FBI would have no
obligation to acknowledge the existence of organized crime records
if: (1) the requested records were compiled in w:% lawful investiga-
tion of “organized crime” as defined in section 18 of 8. 774; (2) such
invesligation is or was conducted by a criminal law enforcement
authority for law enforcement pur ; (3) such investigation was
designated by the Attorney nmam.ﬁn for the purposes of this subsec-
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tion; and, (4) the requested records were first generated or acquired
by the law enforcement agency within five years of the date of the
request, Exceptions to the basic exclusion timeframe would be ap-
propriate when the agency determines, pursuant to regulations
promulgated by the Attorney General, that there is an overriding
public interest in earlier disclosure or in longer exclusion not to
exceed three years.

The proposed amendment also provides that no document subject
to this exclusion provision may be destroyed or otherwise disposed
of until the document is avai nm__a for disclosure, subject only to the
ordinary FOIA exemptions, for a period of not fess than ten years.
This means that, unless an extension of no more than three years
is ordered, organized crime investigation documents would ordinar-
ily be subject to exclusion from FOIA only for a period of five years
after generation or acquisition by the agency. Documents _E.E_nap to
exclusion may not cmnwﬁ....ou.& or disposed of during the exclusion
period, or for & period of not less than ten years r the end of
the exclusion period. When the exclusion period is completed, the
documents would become subject to the requirements of the FOIA
and may be withheld from a requester only pursuant to a proper
assertion of one or more of the nine FOIA exemptions.

BECTION 15: REPORTING UNIFORMITY

Under current 6 US.C. §562(d), each agency is required to
submit to the Congress by March 1 of each year a report on ils
Freedom of Information Act activities during the preceding calen-
dar year. Section 16 of the bill would amend the reporting require-
ment to provide for a report to be filed on December 1 of each year
covering the preceding fiscal, rather than calendar year. Most
agencies maintain their records on a fiscal year basis and must
convert them to an annual year basis in order to no:._&ﬁ with exist-
ing law. The amendment would remedy this problem by conform-
ing the reporting requirement to data collection practices.

BECTION 16: TECHNICAL DATA PROCEDURES

The Committee wishes to stress that nothing in Exemption (bX10)
is intended to limit the Government's ability or duty to provide
access to information necessary to U.S. companies intei in in-
vestigaling or bidding on procurement contracts with the Govern-
ment. The Commiltee recognizes that prospective contractors, espe-
cially small businesses, need access to what ia referred to as "pro-
duclion engineering and logistics information”. Such availability
may serve to increase competition, particularly by small business-
es, and thereby reduce prices,

The Committee intends this section to apply to technical data
owned by the Federal Government. Since »n_- information is out-

_side the protections of (bX4), the combination of (bX10) for protec-

tion and section 560 for qualified access should apply.

Section 660 is not to be construed as part of the Freedom of In-
formation Act and none of the special administrative or judicial
_u_d<Eo..E of the FOIA apply to requests under Section b60. Re-
eases under Section 560 may be conditioned on reasonable restric-
tions on redissemination, e.g., requiring subsequent parties receiv-
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ing the information to be properly registered or in appropriate
cases, precluding redissemination. Agencies operating under Sec-
tion 560 can investigale and enforce these agreements and failure
by companies to comply with non-disclosure agreements may be
grounds for appropriale civil, criminal or administrative sanctions.

Section 560 authorizes agencies to establish reasonable proce-
dures to provide access to technical data to qualified concerns. The
“production engineering and logistics data" referred to above in-
cludes such formulae, designs, drawings and research data as may
be nssociated therewith, which are developed for or generated by
the Government and which the Government has an unrestricted
right to use and disclose,

It is expected that ngency heads shall promulgate regulations
setting forth procedures, standarda and criteria for the certification
and registration of United States citizens and business concerns as
authorized recipients of such technical data. The Committee ex-
pects that in certifying data recipients, the agency will consider
good faith intent to compete and ability of a concern and its sub-
contractors and suppliers to perform U.S. contracts.

It is also intended that an agency head may promulgate regula-
tions which shall charge uny person receiving information under
Section 560 the actual cost of searching for and duplicating such
information. In addition, if recoupment of research and develop-
ment costs is required by law or regulations, recoupment shall be
paid by the requester in accordance therewith. .

It is further the intent of the Committee that nothing in Section
560 shall require the disclosure of material classified pursuant to
executive order, Moreover, nothing in Section 560 requires the dis-
n__.om.__oam of material protected from disclosure under subsection (bX4)
o Act,

HECTION 17: DEFINITIONS
“Submitter”

The term “submitter” is intended to include those persons who
have a commmercial or proprietary interest in information which is
within the commercial, research, financial or trade secret catego-
ries discussed in the Committee's analysis of section 4 of the bill,
supra. The person is a submitter even il the agency obtained access
without a direct submission, e.g., by inspection or audit or recorda-
tion or photographing the private person’s information. Two exclu-
siong exist. Personal financial information is covered by the terms
of Exemption (bX6), see Rural Housing Alliance v. U.S. Department
of lﬁ.ﬁ:ktﬁn. 498 F.2d 78 (D.C. Cir., 1974). Intelligence informa-
tion is protected under specific exempling statutes, recognized by
exemplion (bX3), or by terms of exemption (bX1). This latter excep-
tion is intended to shift protection to another exemption and is not
intended to exclude exempt status for such information in the rare
and exceplional instances in which commercial data would be
given to an intelligence agency.
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“Requester"

Section 17 of the bill defines the term “requester” as “a person
who makes or causes to be made, or on whose behalf is made, a
proper request for disclosure of records under subsection (a).”

In part, this definition is intended as a mere drafting change in
substitution for cumbersome phrases in the present Act, such as
“Any person making a request to any agency for records under
paragraph (1), (2), or (8) of this subsection” and “such person
making such request” (subsection (aX4XC)). However, this definition
includes not only the person who makes the request but also any
person who causes a request to be made or on whose behalf a re-
quester is made.

“United States person”

Section 17 of the bill defines the term “United States person,”
ﬁ:ﬂw._ _mu discussed in connection with the analysis of section 13 of
the bill.

“Working days”

Section 17 of the bill defines the term “working days” to mean
..n_..mn« day excluding Saturdays, Sundays, and federal legal holi-
days.” This definition is essentially the same as the language of the
present Act, and is intended to place conveniently in one provision
of the Act the standard rule for calculating time periods under the
Act. This defintion is not intended to be a substantive change.

“Organized crime”
. Section 17 of the bill defines the term “organized crime,” which
is discussed in connection with the analysis of section 14 of the bill.

BECTION 18: PUBLICATION OF EXEMFTION 38 BETATUTES

Exemption (bX8) excludes from the mandatory disclosure require-
ment information “specifically exempted from disclosure by stat-
ute.”” There has never been a compilation of such statutory non-dis-
clogure provisions. Thus, neither the Congress nor the American
people know for sure how many (bX3) exemptions exist or what
their scope is. The absence of information creates a dilemma: If the
aims of the FOIA are being weakened, Congress has little guide to
how to shape a consistent policy that can cure the excesses, if they
exist.

The chiel commodity for a cure is complete information, and so
the Committee's approach to solving this problem is based on dis-
closure. Within 270 days of enactment, agencies that want to rely
on gpecific statutory exemptions will have to publish a list of them
in the Federal Register. aﬂo Department of Justice is specifically
included as an agency required to so publish. No legal rights are
affected by the section, except those of the nuoanm failing effect
the required publication. That agency will lose the right to rely on
the undiaclosed statutory exemption.

As a result of this provision, for the first time the Congress and
the public will have a comprehensive guide to what is on the stat-
ute ks within the ambit of section (bX3). The public and the
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Congress, thus, will be able to evaluate the effect of the (bX3) ex-
emption on the FOIA.

ReguLATORY IMPACT

In compliance with subsection 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee finds that the business confi-
denliality procedures of S. 1730 will substantially improve the pro-
tection of trade secrets and other valuable commercial information
submitted to the Government by regulated businesses. This should
enhance the economic position of businesses and individuals who
have in the past or might have possibly in the fulure lost such
trade secrets or proprietary information to a competitor or some
other requester pursuant to an FOLA request. The Committee also
finds that S. 1730 will improve personal privacy protections for
every individual about whom the Government maintains informa-
tion. Finally, the Committee finds that no additional paperwork
will be required of regulated businesses or individuals, but that the

bill improves protections for personal privacy and commercial in-
formation. '

Cost EsSTIMATE

In accordance with paragraph 11(a), rule XXVI of the Standing
Rules of the Senate, the committee offers the following report of
the Congressional Budget Office:

U.S. Concress,
ConGressionaL Bupcer OrriCE,
Washington, D.C., July 11, 1983.
Hon. StroM THURMOND,
Chairman, Commitiee on the Judiciary,
U.S. Senate, Washington, D.C.

Dear Mr. Cuairman: Pursuant to Section 403 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has re-
viewed 8, 774, the Freedom of Information Reform Act, as ordered
reported by the Senate Committee on the Judiciary, June 16, 1983,

he bill requires the Office of Management and Budget (OMB) to
establish & uniform fee structure to cover certain costs to the feder-
aul meﬁ:.::u.._. resulting from the Freedom of Information Act
(FOIA). Federal agencies are to use the OMB fee guidelines in con-
structing regulations governing the processing of requests for infor-
mation. The fees collected under the bill are to be adequate to
cover the costs of processing the requesta. In addition, the bill re-
uires federal agencies to provide documents free of charge when
the cost of collecting a fee exceeds the amount that would be col-
lected. Federal ngencies are also allowed to reduce or waive the fee
in cases where releasing the information will primarily benefit the
public rather than the private or commercial interests of the party
making the request. The bill also allows agencies to collect fees cov-
ering many of the costs of processing an application. Confidential
information provided to the government b w:ﬁ:ﬂ- concerns is af-
forded increased protection under the bill. The bill also increases
the federal government's right to withhold certain information
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from the public, including certain technical data and many Secret
Service records. )

The cost of administering the Freedom of Information Act are
highly uncertain, and no comprehensive data are !.E__nzo. Based
on information provided by the Justice Department, it appears that -
the direct cost of administering the act is at lest $60 million a year.
Assuming this level of costs, the bill is wu_.._oas!_ to save the _.omm».n._
government at least $10 million a year—through the establishment
of a uniform fee schedule, recovery of a portion of the cost of proc-
essing an application, various applicant exclusions, and an antici-
pated decline in the use of FOIA resulting from higher fees. How-
ever, in view of the uncertain costs of FOIA and the lack of infor-
mation on the fee guidelines OMB will eventually propose, the sav-
ings resulting from this bill could be significantly %..E_Sn.

nactment of this bill would not affect the budgets of state and
local governments. i
Should the Committee so desire, we would be pleased to provide
further details on this estimate.
Sincerely,
Nancy M. Gorpon
. {For Alice M. Rivlin, Director).

CHANGES 1N ExisTiNG Law

In compliance with subsection (12) of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by S. 774 are as
follows: Existing law proposed to be omitted is enclosed in black
brackets, new 5:8..?_1 is printed in italic, existing law in which no
change is proposed is shown in roman.

TITLE 5—GOVERNMENT ORGANIZATION

: AND EMPLOYEES
. . L] . . Ll .

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE
561, Definitions,
b62. ?E.ﬂpﬂ.ﬂ. i gency rules, opinions, orders, records, and proceedings.
662a. Records about individuals.
6iZh. meelings.
B53. Rule making.

Mwm_ »&:n_n-gi.
, Ancillary matters, i
G686, n-nnu_..““ presiding employees; powers and duties; burden of proof; evidence;
record as basis of decision. )
657, Initinl decisions; Jusi review by agency; submissions by parlies; con-
tents of decisions record. N .
5568. Imposition of sanctions; determination of applicationa for
revocation, and expiration of licenses.
559, Effect on other laws; effect of subsequent statute.
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§ 552, Public information; agency rules, opinions, orders, records,
and proceedings

(a) Each agency shall make available to the public information as

follows:

:_m_bn_..hnm:nwx—_n__umueﬂnnm_uwn.ew:aacﬂoup_uv:w:u_.

in the Federal Register for the n:mub_.na of the public—

(A) m&%ﬂh:c:n of its central and field organization and
the established places at which, the employees (and in the
case of a uniformed service, the members) from whom, and
the methods whereby, the public may obtain information,
make submittals or requests, or obtain decisions; )

(B) statements of the general course and method b
which ita functions are channeled and determined, includ-
ing the nature and requirements of all formal and infor-
mal procedures available;

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instruc-
tions as to the scope and contents of all papers, reports, or
examinations; '

(D) substantive rules of general pv_w:nmcm:pw adopted as
authorized by law, and statéments of general policy or in-
terpretations of general applicability formulated and
adopted by the an:nS and

(E) each amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice

of the terms thereofl, a person may not in any manner be re-

guired to resort to or be adversely affected by, a maller re-
quired to be n:_u_.w_.& in the Federal Register and not so pub-
lished. For the purpose of this paragraph, matter reasonably
available to the class of persons wﬂmﬁ:& thereby is deemed
published in the Federal ister when incorporated by refer-
ence therein with the approval of the Director of the Federal
ister.

(2) Each nmaznw. in accordance with published rules, shall
make available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of
cases; .

{B) those statements of policy and interpretations which
have been adopted by the agency and are not published in
the Federal Register; and

(C) administrative staff manuals and instructions to staff
that affect & member of the public;

unless the materials are promptly published and copies offered

for sale. To the extent required Lo prevent a clearly unwar-

ranted invasion of personal privacy, an agency may delete
identifying details when it makes available or publiches an
opinion, statement of policy, interpretation, or stafl manusl or
instruction. However, in each case the justification for the de-

lection shall be explained fully in writing. Each agency shall .

also maintain and make available for public inspection and
copying current indexes providing identifying information for
the public as to any matter issued, adopted, or promulgated
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after July 4, 1967, and required by this paragraph to be made
available or published. Each agency shall promptly publish,
quarterly or more [requently, and distribute (by sale or other-
wise) copies of each index or supplements thereto unleas it de-
termines by a order published in the Federal Register that the
publication would be unnecessary and impracticable in which
case Lhe agency shall nonetheless provide copies of such index
on request at a cost not to exceed the direct coat of duplication.
A final order, opinion, statement of policy interpretation or
staff manual or instruction that affects a member of the public
may be relied on, used, or cited as precedent by an agency
against a party other than an agency only if—
(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or
(ii) the party has actual and timely notice of the terms
thereof. .

[(8) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, upon
any request for records which (A) reasonable describes such
records and (B) is made in accordance with published rules
stating the time, place, fees (if any), and procedures to be fol-
lowed, shall make the records promptly available to any
person.]

($XA) Except with respect to the records made available under
paragraphs (1) and (%) of this subsection, each agency, upon an
EM:Bs by a requester who is a United States person for reco
which (i) reasonably describes such records and (ii) is made in
accardance with published rules stating the time, place, fees (if
any), and procedures to be followed, shall make the records
promptly available to the requester. :

(B) The time limits prescribed in subparagraph (A) of para-
graph (6) shall be tolled whenever the requester (or any person
on whose behalf the request is mdde) is a parly to any ongoing
Judicial p ing or administrative adjudication in which the
Government is also a party and may be requested to produce the
records sought. Nothing in this subparagraph shall be con-
strued to bar (i) a request for any records which are not related
to the subject matter of such pending proceeding, or (ii) a re-
quest for any records which have been denied to a party in the
course of a judicial proceeding or administrative adjudication
that is no longer pending.

(C) The Attorney General, in accordange with public rulemak-
ing procedures set forth in section 553 of this title, may by regu-
lation prescribe such limitations or conditions on the extent to
which and on the circumstances or manner in which records re-
quested under this paragraph or under section 552a of this title
shall be made available to reguesters who are persons impris-
oned under sentence Rwﬁ a felony under Federal or State law or
who are reasonably believed to be requesting records on behalf
of such persons, as he finds to be (i) appropriate in the inleresis
of law enforcement, or foreign relations or national defense, or
Q. the efficient administration of this section, and (i) not in

erogation of the public information purposes of this section.
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[(4XA) In order to carry out the provisions of this section,
each agency shall promulgate regulations, pursuant to notice
and receipt of public comments, specifying a uniform schedule
of fees applicable to all constituent units of such agency. Such
fees shall be limited to reasonable standard charges for docu-
ment search and duplication and provide for recovery of only
the direct costs of such search and duplication. Documents
shall be furnished without charge or at a reduced charge
where the agency determines that waiver or reduction of the
fee is in the public interest because furnishing the information
can be considered as primarily benefiting the general public.]

(4XAXi) In order to carry out the provisions of this section,
each agency shall promulgate regulations, pursuant fo nolice
and receipt of public comment, specifying the schedule of fees
applicable o the processing of requests under this section and
establishing procedures and guidelines for determining when
such fees should be waived or reduced. Such schedules shall
conform lo the guidelines which shall be promulgated, pursu-
ant to notice and receipt of public commenl, by the Qsmﬁ of
Management and Budget and which shall provide for a uni-

_ form schedule of fees for all agencies. Such lations—

(a) shall provide for the payment of all costs reasonably
and direct w atiributable to responding to the request,
which shall include reasonable standard n&ﬂ.%& for the
costs of services by agency personnel in search, uplication,
and other processing of the request. The term “processing”
does not include services of agency personnel in resolving
issues of law and policy of general applicability which may
be raised by a request, but macnu include services involved in
examining Roo.ﬁh for possible withholding or deletions to
carry out determinalions m.m' law or policy. Such regulations
may also provide for standardized charges for calegories of
requesis having similar processing costs,

(b) shall provide that no fee is to be n&nﬂm& by any
agency with respect o any requesi or series 0 related re-
quests whenever the costs of routine collection and process-
ing of the k.ﬁ are likelv to equal or exceed the amount of
the fee, an

(c) in the case of any request or series of related requests
for records containing commercially valuable technological
information which was generated or procured by the Gou-
ernment at substantial cost to the public, is :.rnhhnnb be
used for a commercial purpose, and will deprive the Gov-
ernment of its commercial value, may provide for the charg-
ing of a fair value fee or ities, or both, in addition lo or
in lieu of any processing [ees otherwise chargeable, laki
into account such faclors as the estimated commercia
value of the technological information, its costs to the Gou-
ernment, and any public inlerest in encouraging its utiliza-
tion.

Nothing in this subparagraph shall supersede fees chargeable
widder a statute speetfically providing for setling the level of fees
for particular types of records.

39

(i) With respect to search and duplication charges, docu-
ments shall be furnished without charge or at a reduced charge
where the n.wn:&. determines that waiver or reduction of the fee
is in the public interest because furnishing the information can
be considered as primarily benefiting the general public and not
the commercial or other private interests of the requester. With
respect to all other charges, documents shall be furnished with-
oul such charges where the agency determines that the informa-
tion is not requested for a commercial use and the request is
being made by or on &n____n\n\ of (a)an individual, or educational,
or noncommercial scientific institution, whose purpose is schol-
arly or scientific research; (b) a re ntative of the news
media; or (c) a nonprofit group that intends to make the infor-
mation available to the general public.

(iii) One-half of the fees collected under this section shall be
retained by the collecting agency to offset the costs of complying
with this section. The remaining fees collected under this sec-
tion shall be remitted to the Treasury's general fund as miscel-
laneous receipls, except that n...mw agency determined upon an in-
vestigation and report by the General Accounting Office or the
Office of Management and Budget nol {o have been in substan-
tial compliance with the applicable time limils of paragraph (6)
R:ﬁ subsection shall not thereafter relain any such fees until

termined by the agency making such finding to be in substan-
tial compliance.

L[(B) On complaint, the district court of the United States in
the district in which the complainant resides, or has his princi-
pal place of business, or in which the agency records are situ-
ated, or in the District of Columbia, has jurisdiction to enjoin
the agency from withholding agency records improperly with-
held from the complainant. In such a case the court shall de-
termine the matter de novo, and may examine the conlents of

-such agency records in camera to determine whether such
. records or any part thereof shall be withheld under any of the

exemptions set forth in subsection (b) of this section, and the
burden is on the agency to sustain its action.]

(B) On complaint filed by a requester within one hundred
and eighty days from the date of final n.wnaaw. action or by a
submitler after a final decision to disclose su mitted _m:@u..:_n.
tion but prior to its release, the district court of the United
States in the district in which the complainant resides, or has
his principal place of business, or in which the agency records
are situated, or in the District of Columbia, has jurisdiction—

(i) to enjoin the agency from withholding agency records
and to order the production of any agency records improper-
ly withheld from the requester;

(ii) to enjoin the agency from any disclosure. of records
which was objected to by a submitter under ragraph
(7XAXii) or which would have been objected to had nolice
been given as required by paragraph (7XAXI) or

(iii) to enjoin the ney from failing to perform iis
duties under sections (a) (1) and (2).

(C) In an action based on a complaint—
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(i) by a requester, the court shall have jurisdiction over
any submitter of information contained in the requested
records, and any such submitter may intervene as of right
in the action; and

(ii) by a submitter, the court shall have jurisdiction over
E.% requester of records containing information which the
submitler secks to have withheld, and any such requester

may intervene as of right in the action.

(D) The agency that is the subject of the complaint shall
prompily, upon service of a complaint—

(i) seeking the production of records, notify each submit-
ter of information contained in the requested records that

the complaint was filed; and .

(ii) seeking the withholding of records, notify each re-
mz.a-nﬁ of the records that the complaint was filed.

(E) In any case to enjoin the withhol &.;ﬁ“. the disclosure o
records, or the foilure to comply with subsection (a) (1) or (2,
the court shall determine the matter de novo. The court may ex-
amine the contents of requested agency records in camera lo de-
termine whether such records or any part thereof shall be with-
held under any nh. the exemptions set forth in subsection (b) of
this section. The burden is on the “%.n:&. to sustain ils action to
withhold information and the burden is on any submitter seek-
ing the withholding of information.

(C)] (F) Notwithstanding any other provision of law, the
defendant shall serve an answer or otherwise plead to eny
complaint made under this subsection within :..5.«. days aflter
service upon the defendant of the _.__mn&._m in which such com-
_.__.mm..__..- made, unless the court otherwise directs for good cause
sahown.

[(D)] (G) Except as to cases the court considers of greater
importance, proceedi before the district court, as authorized
by this subsection, and appeals therefrom, take precedence on
the docket over all cases and shall be assigned for hearing and
trial or for argument at the earliest practicable date and expe-
dited in every way.

[(E)] (H) The court may assess against the United States or
any submitter who is a party to the litigation reasonable attor-
ney fees and other litigation costs Bnucawv__q incurred in any
case under this section in which the [complainant] requester
has substantially prevailed.

L[] () Whenever the court orders the production of any
agency records improperly withheld from the complainant and
assesses against the United States reasonable attorney fees
and other liligation costs, and the court additionally issues a
writlen finding that the circumstances surrounding the with-
holding raise questions whether agenc personnel acting arbi-
..Ea._n_\.ﬂe.. capriciously with _.m.ﬂuoﬁ.. to the withholding, the Spe-
cial Counsel shall promptly initiate a proceeding to determine

whether disciplinary action is warrented against the officer or

employee who was primarily responsible for the withholding.

The Special Counsel, after investigation and consideration of

the evidence submitted, shall submit his findings and.recom-
 mendations to the udministrative autherity of the agency con-
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cerned and shall send copies of the findings and recommenda-
tions to the officer or employee or his representative. The ad-
ministrative authority shall take the corrective action that the
Special Counsel recommends. ) .

LG (2 In the event of noncompliance with the order of
the court, the district court may punish for contempt the re-
sponsible employee, and in the case of a uniformed service, the
responsible member. .

(5) Each agency having more than one member shall main-
tain and make available for public inspection a record of the
final votes of each member in every agency proceeding.

L(6)(A) Each agency, upon any request for records made
under paragraph (1), (2), or (3) of this s tion, shall—

mws determine within ten days (excepting Saturdays,
Sundays, and legal public holidays) after the receipt of any
such request whether to comply with such uest and
shall immediately notify the person making suc uest
of such determination and the reasons therefor, and of the
right of such person to appeal to the head of the agency
any adverse determination; and .

m:: make a determination with respect to any appeal
within twenty days (excepting Saturdays, Sundays, and
legal w:u_wn holidays) after the receipt of such appeal. If on
appeal the denial of the request for records is in whole or
in part upheld, the agency shall notify the person making
such request of the provisions for judicial review of that
determination under paragraph (4) of this subsection.

L(B) in unusual circumstances as specified in this subpara-

raph, the time limita prescribed in either clause (i) or clause
m: of -:vuwupw_"wu# (A) may be extended by written notice to
the person making such request setting forth the reasons for
such extension and the date on which & determination is ex-
to be dispatched. No such notice shall specify a date
at would resull in an extension' for more than ten ioq_::m
days. As used in this subparagraph, “unusual circumstances
means, but only to the extent reasonably necessary to the
proper processing of the particular request— .

(i) the need to search for and collect the requested
records from field facilities or other establishmenta that
are separate from the office processing the request;

[(ii) the need to search for, collect, and appropriately ex-
amine a voluminous amount of separate and distinct
records which are demanded in a single request; or

_—...m.:c the need for consultation, which shall be conducted
with all practicable speed, with another nmm.._nw having a
substantial interest in Lhe determination of the request or
among two or more components of the agency having sub-
stantial subject-matier interest therein.

(C) Any person making a request to any agency for records
under paragraph (1), (2), or (3) of this subsection shall be
deemed to have exhausted his administrative remedies with re-
uwoan to such request if the agency fails to Siu_m_.i:_._ the ap-
plicable time limit provisions of nﬂw paragraph. If the Govern-
ment can show exceptional circumstances exist and that the
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agency is exercising due diligence in responding to the request,
the courl may retain jurisdiction and allow the sgency addi-
tional time to complete its review of the records. Upon any de-
termination by an agency to comply with a request for records,
_the records shall be made promptly available to such person
making such request. Any notification of denial of any request
for records under this subsection shall set forth the names and
titles or positions of each person responsible for the denial of
such request.]
(6XA) Except as otherwise provided in this paragraph, each
sency, upon any request for records made under paragraph (1),
(2), or (%) of this subsection, shall—

(i) determine within ten working days after the receipt of
any such request whether to comply with such request and
shall immediately notify the requester of such determina-
tion and the reasons therefor, and of the right of such
person to appeal to the head of the agency any aduverse de-
termination; and .

(ii) make a determination with respect to any appeal
within {wenty working days after the receipt of such
appeal. If on appeal the denial of the request for records is

in whole or in part upheld, the agency shall notify the re-
qyuester of the provisions for judicial review of thal deternii-
nation under paragraph (§) of this subsection.

(B) In unusual circumstances as defined in this subpara-
graph, the time limils prescribed in either clause (i) or clause
(ti) of subparagraph (A) may be extended by written nolice to
the requester setting forth the reasons for such exlension and
the date on which a determination is expected to be dispatched.
No such notice shall specify a date that would result in exten-
sions of more than an aggregate of thirty working days. As used
in this subparagraph, “unusual circumstances " means, but only
to the extent reasonably necessary to the proper processing of the
particular request—

(i) the need to search for and collect the requested records
from field facilities or other establishments that are sepa-
rate from the office processing the request;

(ii) the need to search for, collect, and appropriately ex-
amine a voluminous amount of separate and distinct
records which are demanded in a single request;

(iii) the need for consultation, which shall be conducted
with all practical speed, with another agency having o sub-
stuntial interest in the determination of the request or
among two or more components of the agency having sub-
stantial subject-maiter interest therein;

(iv) a request which the head of the agency has specifical-
Iy stuted in writing cannot be processed within the time
limits stated in paragraph (6XA) without significantly ob-
structing or impairing the timely performance of a statu-
tory agency function; %

v) the need for notification of submitiers of information
and for consideration of any objections to disclosure made
by such submitters; or

——
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(vi) an unusually large volume of requests or appeals al
an agency, creating a substantial backlog.

(C) Any requester shall be deemed to have exhausted his ad-
ministration remedies with respect to such request if the agency
fails to comply with the applicable time limit provisions o this
paragraph. If the Government can show exceptional circum-
stances and that the agency is exercising due diligence in re-
uhoq:m...ﬁs the request, the court may refain jurisdiction and
allow agency additional time to complete its review of the
records. An nwnan shall not be considered to have violated the
otherwise applicable time limits until a court rules on the issue.

(D) Upon any determination vm an agency to comply with a
request ha__. records, the records shall be made promptly availa-
ble to the requester, subject to the provisions of paragrg h (7).
Any notification of denial of any request for records under this
subsection shall set forth the names titles or positions of
each person responsible for the denial, of such request.

(E) Each ogency shall promulgate regulations, pursuant o
notice and receipt of public comment, by which a requester who
demonstrales a compelling need for expedited access lo records
shall be given expedited access.

(7XA) Each agehcy shall promulgate regulations, pursuant to

" notice and receipt of public comment, specifying procedures by

which—

(i) a submitter may be required to designate, at the time
it submits or provides to the agency or thereafler, any infor-
mation consisting of trade secrets, or commercial, research,
financial, or business information which is exempt from
disclosure under subsection (bX4):

(ii) the agency shall notify the submitter that a request
has been made for :ﬁ.z&nag provided by the submitter,
within ten working days after the receipt of such request,
and shall describe the naturé and scope of the request and
advise the submitter of his right to submit writlen objec-
tions in response to the request;

(iii) the submitter may, within ten working days of the
forwarding of such notification, submit to the nhn“& writ-
ten objection to such disclosure, specifying all grounds upon
which it is contended that the information should not be
disclosed; and

_(iv) the agency shall notify the submilter of any final de-
cision regarding the release of such information.

(B) An anﬁ—»w is not required to notify a submiller pursuant
SEEEEN«Bt (A) if—
: (i) the information requested is not nﬁ.ﬁ”nr& by the sub-
milter as exempt from disclosure in acco with agency
regulations promulgated pursuant to subparagraph (AXi), if
such designation is required by the agency;
. (ii) the agency determines, prior lo giving such notice,
that the request should be dented; - :

(iii) the disclosure is required by law (other than this sec-
tion) and the agency notified the submitter of the disclosure
requirement prior lo the submission of the information;
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(iv) the information lawfully has been published or other-
wise made available to the public; or
(v) the agency is a criminal law enforcement ncy that
acquired the information in the course of a lawful investi-
tion of possible violations of criminal law. >
(C) Whenever an agency notifies a submitter of the receipt of a
request pursuant to subparagraph (A), the agency shall notify
the requester that the request is subject to the provisions of this
paragraph and that notice of the request is being given lo a sub-
miller.
sion pursuant to subparagraph (A), the agency shall at the same
time nolify the requester of such final decision. ;
(D) Whenever a submitter has filed objections to disclosure .ﬁ.
information pursuant to subparagraph (AXiii), the agency shall
not disclose any such information for ten working days after

notice of the final decision to release the requested information

has been forwarded to the submilter. .

(E) The agency’s disposition of the request and the submiller’s
objections shall be subject to judicial review pursuant to para-
graph () of this subsection. If a requester files a complaint
under this section, the administrative remedies of a submitter
ﬁha...cwiahmca contained in the-requesied records shall be

nied to have been exhausted.

(F) Nothing in this paragraph shall be construed to be in
derogation a\t any other righls established by law protecting the
confidentiality of private information. .

(8) In any instance in which a portion of the records request-
ed under this subsection consists of newspaper clippings, maga-
zine articles, or any other item which is a public record or oth-
erwise available in public records, the agency may offer the re-
quester a choice of (A) furnishing the requester with an index
wdentifying such clippings, articles, or other items by date and
source, provided that such index is already in existence, or (B}
notwithstanding the waiver requirements contained in this sec-
tion, furnishing the requester with copies of such clippings, arti-
cles, or other items at the reasonable standard charge for dupli-
cation established in the agency's fee schedule.

(9 Nothing in this section shall be deemed applicable in
anyway lo the informant records mainiained by a law enforce-
ment agency under an informant’s name or personal identifier,
whenever access lo such records is sought by a third parly
according to the informant’s name or personal identifier.

(b) This section does not apply to matters that are—]
) The compulsory disclosure requirements of this section do not

apply to malters that are—

:xauunnmmnn:un:—rul&n.::nwnnzs_.mwmaﬁv?r& w* n:
Executive order to be kept secret in the interest of national de-
fense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order; ’

(2) related solely to the internal personnel rules and prac-

" lices of an agency[[;), including such materials as (A) man-
nuals and instructions o investigalors, inspectors, auditors, or
negotiators, to the extent that disclosure of such manuals and
instructions could reasonably be expected lo jeopardize investi-

enever an agency notifies a submitter of final deci- -
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gations, inspections, audits, or negotiations, and (B) examina-
tion material used solely to determine individual qualifications
for employment, promotion, or licensing to the extent that dis-

. closure could reasonably be expected to compromise the objectiv-

ity or fairness of the examinalion process;
(8) specifically exempted from disclosure by statute (other
than section 652b of this title), provided that such statute (A)
w__._o_m from the public in such
a manner as to leave no discretion on the issue, or (B) eslab-
lishes particular criteria for withholding or refers to particular
types of matters to be withheld;
(4) trade secrets and commercial or financial information ob-

- . tained from a_person and privileged or confidential;

(6) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

[(6) personnel and medical files and similar files the disclo-
sure of which would constitute a clearly unwarranted invasion
of %a-dn:n_ privacy;]

6) records or information concerning individuals, including
compilations or lists of names and that could be used
for solicilation purposes, the release of which could reasonably
be expecied lo constitule a clearly inwarranted invasion of per-
sonal privacy; -

[(7) investigatory records compiled for law enforcement pur-
poses, but only to the extent that the production of such
records would (A) interfere with enforcement proceedings, (B)
deprive a person of a right to a fair trial or an impartial adju-
dication, (C) constitute an unwarranted invasion of personal
privacy, (D) disclose the identity of a confidential source and,
in the case of a record compiled by a criminal law enforcement
authority in the course of a criminal investigation, or by an
agency conducting a lawful national mon:..mm.% intelligence in-
vesligation, confidential information furnished only by the con-
fidential source, (E) disclose investigative techniques and proce-
dures, or (F) endanger the life or physical safety of law enforce-
ment personnel;]

(7) records or information compiled for law enforcement pur-
poses, but only lo the extent that the production of such law en-
forcement records or information (A) could reasonably be expect-
ed to interfere with enforcement proceedings, (B) would deprive
a person of a right to a fair trial or an impartial adjudication,
(C) could reasonably be expected to constilute an unwarranted
invasion of personal privacy, (D) could reasonably be expected to
disclose the identity of a confidential source, including a State,
local, or foreign agency or authority or any private institution
which furnished information on a confidential basis, and, in
the case of a record or information compiled by criminal law
enforcement authority in the course u\. a criminal investigation
or by an agency conducting a lawful national security intelli-
gence investigation, information furnished by a confidential
source, (E) would disclose techniques and procedures for law en-
forcement investigations or prosecutions, or would disclose
guidelines for law enforcement investigations or proseculions if
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such disclosure could reasonably be expected to risk circumven-
tion of the law, or (F) could reasonably be expected to endanger
the life or physical safety of any natural person;

(8) contained or related Lo examination, operating, or condi-
tion reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of finan-
cial institutions; or

(4) geological and geophysical information and data, includ-
ing maps, concerning iu_w.—u.

(10) technical data that may not be exported lawfully outside
the United States without an approval, authorization, or a li-
cense under Federal export laws, unless regulation promulgated
under such laws authorize the export of such data without re-
striction to any person and any deslination; or

(11) records or information maintained or originated by the
Secret Service in connection with its protective functions to the
extent that the production of such records or information could
reasonably be expecied to adversely affect the Service’s ability to
perform ils prolective functions. -

Any reasonable segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions
which are exempt under this subsection. In determining which por-

tions are reasonably segregable in the case of records containing ma- .

terial covered by paragraphs (1) or (7) of this subsection, the agency
may consider whether the disclosure of particular information
would, in the context of other information available to the request-
er, cause the harm specified in such paragraph.

(c) 223:% in this section shall be deemed applicable to docu-
ments compiled in any lawful investigation of organized crime, des-
ignated by the Attorney General for the purposes of this subsection
and conducted by a criminal law enforcement authority for law en-
forcement purposes, if the requested document was first generated or
acquired by such law enforcement authority within five years of the
date of the request, except where the agency determines pursuant to
regulations promulgated by the Attorney General that there is an
overriding public interest in earlier disclosure or in longer exclusion
not to exceed three years. ZE.E:..EE“_M”W any other provisien of
law, no document described in the ing sentence may be de-
stroyed or otherwise disposed of E_:.m. the document is available for
disclosure in accordance with subsections (a) and (b) of this section
for a period %ﬂ not less than ten years. .

[(c)] () This section dves not authorize withholding of informa-
tion or limit the availability of records to the public, except as spe-
cifically stated in this section. This section is not authority to with-
hold information from Congresa.

L] (e) On or before [March] December 1 of each calendar
year, each agency shall submit a report covering the preceding
th_ssnw..W fiscal year to the Speaker of the House of Representa-
tives and President of the Senate for referral to the appropriate
commitlees of the Congress. The report shall include—

{1) the number of determinations made by such agency not
to comply with requests for records made to such nﬂe._a..\ under
subsection (a) and the reasons for each such determinations;
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(2) the number of appeals made by persons under subsection
(a)6), the result of such appeals, and the reason for the action
upon each appeal that results in a denial of information; .

(3) the names and titles or positions of each person responsi-
ble for the denial of records requested under this section, and
the number of instances of participation for euch;

{4) the results of each proceeding conducted pursuant to sub-
section (a)(4)[(F)](/), including & report of the disciplinary

.action taken against the officer or employee who was primarily
responsible for improperly withholding records or an explana-
tion of why disciplinary action was not taken; )

(6) a copy of every rule made by such agency regarding this
section;

(6) & copy of the fee schedule and the total amount of fees
collected by the agency for making records available under this
section; and .

(T) such other information as indicates efforts to administer
fully this section. )

The Atiorney General shall submit an annual report on or before
March] December 1 of each calendar year which shall include for
e prior [calendar] fiscal year a listing of the number of cases

arising under this section, the exemption involved in each case, the

disposition of such case, and the cost; fees, and penalties assessed
under subsections (a)4) [(E), (F), and (G)] (H), (1), and (J). Such

report shall also include a description of efforts undertaken .r_m

the Department of Justice lo encourage agency compliance wit

this section. )
L(e) For purposes of this section, the term “agency” as defined in

section 551(1) of this title includes any executive department, mili-

tary department, Government corporation, Goyernment controlled

corporation, or other establishment in the executive branch of the

Government (including the Executive Office of the President), or

w:N.m:mmva_m:w tory agency.],

f) For purposes of this section— .

(1) “agency” means any executive departmenl, military de-
partment, Government co. tion, Government controlled cor-
poration, or other establishment in the executive branch of the
Government (including the Executive Office of the President), or
any independent regulatory agency; .

(2) “submitter” means any person who has submitted to an
agency (other than an _.:Emnmgnn nnaa&t. or provided an
agency access to, trade secrets, or commercial, __.uumE.n.? or fi-
nancial information (other than personal financial informa-
tion) in which the person has a commercial or proprietary inter-
est;

(3) “requester” means any person who makes or causes to be
made, or on whose behalf is made, a proper request for disclo-
sure of records under subsection (a); a .

(4) “United States person” means a citizen of the United
States or an alien lawfully admitted \.E. permanent residence
(as defined in section 101(aX20) of the Immigration and Nation-
ality Act, 8 U.S.C. 1101(aX20), an unincorporated association a
substantial number of members of which are cilizens of the

United States or aliens lawfully for permanent residence, or a
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corporation which is incorporated in the United States, but does
not include a corporution or an association that is a oreign
power, as defined in section 10l(a) of the Foreign Intelligence
Surveillance Act of 1978 (50 U.S.C. 1801(a)); .

_ {5) “working days" means every day excluding Saturdays,
Sundays, and Federal legal holidays; and

(6) “organized crime" means those structures and &?n-.ng..am&

associations of individuals or of groups of individuals who are
associated for the H: e of oblaining monetary or commercial
gains or profits, wholly or in part by illegal means, while gener-
ally seeking to protect and promole their activities through a
paltern of graft or corruption, and whose associations generally
exhibits the following characteristics:

(A) their illegal activities are conspiralorial,

(B} in at least part of their activities, they commil acis of
violence or other acts which are likely to intimidate,

(C) they conduct their activities in a methodical or ays-
tematic and in a secret fashion,

(D) they insulate their leadership from direct-involvement
in illegal activities by their organizational structure,

(E) they attempt to gain influence in government, politics,
and commerce through corruption, graft, and illegitimate
e ke i ket filigal sugenpeises auch: oo i

(F) they engage in patenily illegal enlerprises such as de-
laying in drugs, gambling, loansharking, labor racketeer-
ing, or the investment of .rnhna..‘ obtained funds in legiti-
mate businesses.

(g) Within two hundred and seventy days of the dale of the enact-
ment of this subsection, any agency which relies or intends to rely
on any statute which was enacted prior to the date of enactment of
this subsection, or during the thirty-day period after such date to
withhold information under subsection (bX3) of this section, shall
cause to be published in the Federal Register a list of all such stat-
utes and a description of the scope of umn information covered. The
Justice Department shall alse publish a final compilation of all
such listings in the Federal h“m..-?.. upon the completion of the two-
hundred-and-seventy-day period described in the preceding sentence.
No agency may rely, a‘.wn.. two hundred and seventy days after the
date of enactment of this subsection, on any such statute not listed
in denying a request. Nothing in this subsection shall affect existing
rights of any party other than an agency.

§ 560. Technical Data Procedures

Each Federal agency maintaining technical data exempt under
subsection (bX10) of section 552 of this title shall promulgate regula-
tions establishing registration (including cerlification) p ures
and crileria under which qualified United States individuals and
business concerns may oblain copies of such Government-owned
technical dala for purposes of bidding on Government contracts. No
data under such procedures may redisseminated or exporled
except us provided by law. .t
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