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The size of the food shortage can be debated; that there is
hunger in Kampuchea cannot. A February 9 report from the
State Department admitted that the food situation in
Kampuchea is “‘precarious” and noted that malnutrition
plagues many parts of the country. How will the United
States respond? e -

Four years ago, Representative Millicent Fenwick urged
her colleagues in the House to approve aid for Kampuchea:
_*‘We have never cared who sat in the palaces of the world;
we have always been concerned about who is starving in the
streets.” Today, those who could make a difference do not

. share that sentiment. . - o g wr e

DISPUTE OVER C.LA. FILES —

The Case for the |

New FOLA.Bill

» IRA GL_ASSER

ater this month a bill that has evoked concern
" .. and disagreement among civil libertarians and
: critics of the Central Intelligence Agency will be
sent to the floor of the House of Representatives.
The bill, which would exempt certain kinds of C.LA. files
from normal requirements under the Freedom of Informa-
tion Act, has been scrutinized and debated in a series of re-
cent public hearings before various Congressional commit-
tees. After many revisions, the latest version of this bill,
H.R. 5164, has a good chance of passing in the full House,
partly because, after a long drafting process, it has gained
the support of the American Civil Liberties Union.
The A.C.L.U.'s position has been attacked in several

~ forums and publications, among them The Nation [see

Angus Mackenzie, “The Operational Files Exemption,”

* September 24, 1983]. Some of our critics have gone so far as
to suggest that the A.C.L.U. has become, wittingly or un- -
- wittingly, an accomplice in weakening the F.O.LA.

In light of those charges, it is important 1o understand
what the American Civil Libertics Union has been doing,
why it supports a much-changed version of legislation it

** originally opposed and why it thinks the legislation
i . represents a modest victory for those who support the

F.O.l.A. : S R L SR
The Freedom of Information Act is one of the most im-

portant laws enacted by Congress. By making government

- . information available to the public, the act strengthens
' America’s commitment to informed, robust debate on all

public policies. The act is especially vital with respect to the
C.I.A., whose illegal activities are encouraged by the
shroud of secrecy that envelops them. While the shroud
has not yet been sufficiently lifted, over the last decade the
F.O.1.A. has been a significant tool in bringing the C.LA.

Ira Glasser is national executive director of the American
Civil Liberties Union.
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Find Out Who Rules America Now!
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under increased public and Congressional scrutiny,

But most people who submit requests to the agency under
the F.O.L.A. encounter two main problems: the C.LA.
withholds information it should release by hiding behind ex-
aggerated claims of national security, which the courts have
never had the courage to reject; and when it does decide to
release information it takes an mtolerablc amount of
time—often two to three years.

. Aside from pure obstructionism, a primary cause for
delay is the time-consuming search the agency undertakes
through its ““operational’’ files when processing an F.O.L. A,
request. Basically, operational files contain documents and

_information related to the intelligence process rather than

the intelligence product. For example, a document that
describss the technical capacity and location of a sophisti-
cated optics device is considered operational; the informa-
tion obtained by that device is not. Similarly, how an intelli-
gence source was spotred and recruited, how much he is
paid, the details of where and when he meets with his case
officer, are all considered operational; any mformauon pro—
vided by that source is not.

Such operational information, with a fcw 1rnportant
exceptions described below, is invariably classified and
therefore exempt from release under the provisions of the
F.O.L.A. The courts have never ordered the release of such
information, and are not likely to under any conceiv-
able standard of classification. Nonetheless, every time an

" F.O.LLA. request is made to the C.L.A., :lll opcra..:onal ﬁlu

have to be reviewed.

To alleviate the problem of delays, the A.C.L. U set out to

draft legislation that would spare the agency from searching
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through its operational files. At the same time we wanted to
insure that the kind of information currently being released
or likely to be released in the future would not be exempt or
improperly hidden in operational files. We felt that such
legislation would obligate the C.I.A. to respond to requests
more quickly, while guaranteeing that no new cu:bs on m-
formation would result. ‘

Of course, the C.1.A., already on record as favonng Ieg:b
lation that would exempt it from all provisions of the act,

SLING ROCKER

EUARAMTEED

Make sure you're sitting on the proper side of the fence: the
side of hope, cocparation and grassrools democracy. This
chair was made cooparalively in Honduras by members of the
Union Nacional de Campesinos, a sixty thousand member
peasenl league working tor land reform and democracy. One
UNC coop mills the lumaar in the lield with a two man pit saw
and hauls it out by oxcart, The wood is then dried and carefully
crafted inlo chair frames by UNC cooperative “La Popular”.
Pueblo to People providedtraining and financed the shop which
the UNC now owns and controls.

PUEBLO TO PEQOPLE works wilh othar grassroots cooperatives
and peasent organizations in Honduras, Nicaragua and
Guatemala, providing technical assistance and non-profit
markeling in tha U.5.

TO OHDER: Sand $39 plus $6 shipping. Specify canvas color
{chocolats, navy or beige), and wood (mahogany or macualiza).

FREE CATALOG ON REQUEST. Palm leal hats,
hammocks, Gualomalam weaving, Daby baskets, coffee,
cashews and more,

PHOMNE OR MAIL
YOUR ORDERTCDAY!

VISA, MC, CHECK
ADO $2 FOR C.0.D. °

HOUSTON, TX 77004
(T13)523-1197

J;.L

f- =N PUEDLO to PEOPLE .
/] 5218 CHENEVERT sst3

jumped at the opportuaity to support a bill that would ex-
empt it from searching its operational files. Our task, there-
fore, was to defeat the legislation unlessits [anguage slnctly
limited the exemption. That was not easy. '

After much lobbying, th= Senate passed S. 1324 which,
while much improved over the version that was introduced,
was not adequate in several important respects. If that
had been the final version of the legislation, we would
have opposed it and we believe our opposmon would
have killed it. :

Fortunately, the legislative process is Just that, a process.
Accordingly, after the Senate approved its bill, we set to
work on the House version. For us, the House is a much
more hospitable forum, and we thought we stood a good
chance of getting everything we wanted, We did. In its pres-
ent form this bill differs markedly from the Senate's. We
support this version because we believe it will obligate the
C.LA. to release information more quickly and prevent it
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from withholding any information it is currently obligated
1o release. Here is @ summary of the major provisions of
H.R. 5164: e .

§ Operational files in three divisions of the C.I.A.—the
Directorate of Operations, the Directorate for Science and
Technology and the Office of Security—would be exempt
from search and review. (A few important exceptions are
noted in the bill and summarized below.) The term *‘opera-
tional”" is defined narrowly to include only files that docu-
ment the means of acquiring information, as opposed to

_ those that contain the information itself. All other C.LA.

files, including those in the three specified divisions, will be
subject to search and review under the Freedom of Informa-
tion Act. ; = 4 * R P
. § All documents from operational files that are dissemi-
nated outside the three divisions, whether within the C.LA.
or elsewhere in the government, will be subject to search and -
review —even a document that CONCETNS the most intimate
details of an operation and is sent only to the director of
Central Intelligence. Once disseminated, information can-
not be exempt, even if it is kept in an otherwise exempt
operational file, That includes any document shown to
someone outside the three divisions on an ‘‘eyes only,”
no-copy basis and returned to the operational file. -

§ All information in operadonal files concerning covert
‘operations will be subject to search and review, unless the very
existence of the covert operation is properly classified
information. ey i ik ey

. § All information in operationa! files concerning the sub- -
ject matter of an investigation of improper or illegal conduct

‘by the C.L.A. will be subject to search and review. Such in-
vestigations may be conducted by the agency’s inspector

- general or general counsel, by Congressional oversight com--

mittees or by the President’s Intelligence Qversight Board.

The C.LA. also initiates an investigation whenever a pri-

vate citizen makes an allegation of improper or illegal con-
duct: for example, that an organization has been illegally
infiltrated. (It does not investigate claims of a clearly

- frivolous nature, such as *‘the C.LA. is manipulating my

brain waves.”) Regardless of an investigation's outcome,
.the C.LA. will be required, in response (¢ an F.O.LA. re-
.quest, to search its operational files for information concern-
“ing the alleged abuse. This provision insures that all infor-

mation in the operational files concerning abuses inves--

tigated by the Church and Pike committees will continue
to be accessible and that in the fuiure, similar information

" on alleged abuses will be available.

. § Operational files must be searched in response to U.S.
citizens or permanent resident aliens who request informa-
tion about themselves. This provision preserves the access to
information currently available to individuals.- - ¥

§ Federal courts will have the right to review whether a
particular file meets the legal definition of “operational'’ or
whether particular documents are improperly kept solely in
operational files. This guarantee significantly improves on
the Senate version and clearly opposes the C.1.A. position,
taken during Senate hearings last June, that no judicial
review should be permitted.

- respectively,
helped draft the Senate version, have i{l_fqrmec_l the House

§ Finally, the bill does not apply retroactively to any law-
suit pending on February 7, 1984, the day before the House
- began hearings on the bill. .

Some critics of the A.C.L.U.s position say the bill would

. allow the C.I.A. to withhold information it is currently obli-

gated to release, or conceivably would be obligated to re-
lease under a more liberal standard of classification. That

i claim is false. Various people have shown us documents re-
" leased under current law that arguably might not be released

under the proposed legislation. We have examined them all,
“and in every case the document would still be released under
one of the exceptions provided in H.R. 5164. Moreover,
even a liberal administration would without doubt con-
tinue to classify the kinds of sources and methods the biil
would exempt. ; o o
Others suggest that the A.C.L.U. has compromised im-
- portant principles by lobbying for the bill. That, too, is
false. If anyone has compromised in this process, it is the
C.1.A., which initially opposed many of the provisions on
which we insisted. Ctee =i
Qur position was unflinching: from the beginning, we
maintained that we would oppose the bill unless each of our
. concerns was adequately met. Although the Senate bill did
not meet them all, H.R. 5164 does. As A.C.L.U. stafl
counsel Mark Lynch testified before Congress on Mav 10Q,
“Any movement away from what has been achieved in
H.R. 5164 would be unacceptable, and we would oppose
. any tinkering with this bill in 2 House-Senate conference.””
- Such :tinkering " is unlikely because Senators. Barry
“Goldwater and Daniel Moynihan, chair and vice chair,
of the Senate Intelligence Committee which
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committee in writing that they will accept H.R. 5164
without a conference.

The A.C.L.U. believes lhat the bill deserves the support
of information act advocates. It promises to speed up the
response to requests and imposes various legal obligations
on the C.LA. that insure against the loss of information
now available or likely to become available. While it is not
the biggest triumph, it is a significant step forward. It is cer-

¢ _tainly not the disaster some have made it out to be. (]

Vatican  ~ 7
(Continued From Front C'over) .
testify to that. Missionaries from France, Ireland and clsr:-
where implanted their faith in Africa, where Catholicismisa
fasi-growing minority in some countries, under siege in
otliers but recognized, as everywhere else in the Third
World, as a religion of the elite. For a long time the Third
World Catholic elite, shaped in the image of Rome, lacked
self-confidence when confronted by the will or displeasure
of the Vau::an. But that has changcd in recent years

Smcc it appea.red in Laun Amenm more 1han ﬁfteen
years ago, liberation theology has bothered the Vatican.-
Priests who allied themselves with the poor or opposed
brutal governments embarrassed bishops who tolerated or
were friendly to those in power. The situation was worse for
the bishops whenever they sided with the priests. In the
1970s Dom Helder Camara, Archbishop of Recife in
overpopulated and perennially drought- stricken northeast
Brazil, became perhaps the most famous of the sympathetic
bishops. The Brazilian press was forbidden. to mention his
name, except critically. He was called 2 communist. His.
home was burned down several times. His priests were
beaten and arrested, and one of his aides was killed. Dom
Helder may be a hero to the priests, the nuns and the people,
but the Vatican has never really supported him.

Also important was Archbishop Oscar Amulfo Romero,

. the primate of El Salvador, who started out as a quiet con-

servative but became openly critical of the government

. after the murder of a priest who was a close friend. On

March 24, 1980, just before Easter, Romero was murdered
as he said mass in a chapel in San Salvador. The order was
widely reported to have come from Maj. Roberto d'Aubuisson,
who had been the National Guard’s intelligence chief only a

" few months before. On the fourth anniversary of that event,

with El Salvador rent more than ever by a bloody civil war
and d'Aubuisson standing as a presidential candidate, an

unauthorized parade of mothers of the desaparecidos
marched in commemoration to the cathedral where Romero is
buried, carrying banners with the Archbishop’s words: “Do
not fear those who kill, because they cannot kill the spirit.”
Maurizio Clerici, correspondent for Milan’s Corriere
della - Sera, described the scene outside the cathedral,

T.M. Pasca is an American journalist who writes for
The Nation from Rome,
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The A.C.LU. andithe F.O.LA. Bill

" From the time it was first suggested in the

late 1970s, the idea that Central Intelligence
Agency files might in some way be exempted
Information Act has
stirred vigorous debate, prolesis and periodic
agccusations among civil libertarians
and C.1.A. critics. Although the C.LA. got
nowhere with its original proposal that its
Jiles be entirely exempt, last fall a contro-
versial bill to exempt “‘operational files"
. was introduced in the Senate. An exchange ap-
peared in The Nation af that time, in which
charges that the American Civil Liberties
Union had cut a deal with the C.ILA. to help
‘pass the legislation were met with a flat
denial [see Angus Mackenzie, *The Opera-

2 tional Files Exemption** and Morton H. Hal-
- perin and Allan Adler, “There Is No Deal, "'

"September 24, 1983].

. This spring, when hearings on @ revised

i version of the bill were held before various
“*.. House commiliees, the dispute Jflared again.
" On June 2 we published “The Case for the

New F.O.LA. Bill,” by A.C.L.U. national

- executive director Ira Glasser, explaining the
- organization’s reasons for supporis rthe

s
. -Sv!
.

reservations—and alarm—ao:. .: the

legislation. Since then, various grou:
cerned with open information cnd

. national office’s position. On June 5 i Los
. .Angeles, Morton Halperin, director of the
¢ A.C.L.U.'s National Security Project in

‘Washington, addressed the executive com-

" mittee of the orzanization’s 20,000-member
- Southern California affiliate, elucidating the

national’s stance. The commitiee rejected

- Halperin's arguments, voting unanimously

to oppose the bill and dissociate itself from
‘the national office’s position.
 Meanwhile, H.R. 5164 has been held up in

v-7 . the House Subcommittee on [nformation,
‘and we have received number of letters
" about Glasser's article. Some of them, along
. with Glasser's reply, follow. —The Editors

A C.LA. FIG LEAF

"1 Pacific Palisades, Calif.

Casey's C.L.A. says, Trust me, A.C.L.U.
lawyers say, If you agree to follow certain
procedures, we will trust you. What's more,
we will recommend to Congress that it trust

" “you and vote for the C.1.A.-drafted, A.C.L.U.-
~ blessed H.R. 5164, : -
~. Ira Glasser's article, a disingenuous state-

ment if ever we saw one, deserves a close

- look, He says, “Some of our critics have

gone so far as to suggest that the A.C.L.U.

- has become, wittingly or unwittingly, an ac-

complice in weakening the F.O.LA." We go

' so far as (o suggest that the A.C.L.U. (prin-
cipally its Washington law office) has wil-

tingly or unwittingly strengthened the C.LA.

by cloaking it with civil libertarian approval,
thereby making it difficult for those members
of Congress who care about civil liberties 1o
take a contrary stand.

Glasser's lip service to the Freedom of In-
formation Act omits the fact that the act has
already been badly gutted by major exemp-
tions for law enforcement and intelligence
agencies. Such emasculation as was not done
by statute was completed by executive order
and administrative fiat. The F.O.LA. was
briefly a great act, but its virtual demise has
never been properly noted or mourned. The
A.C.L.U. might more usefully employ its not
inconsiderable influence by resisting the re-
ientless growth of official secrecy rather thzn
by aiding and abetting the process.

Glasser summarizes the major provisions
of H.R. 5164 to show that while the bill ex-
empts operational files from search and re-
view, it sets up safeguards to insure against
C.LA. abuse of the exemption. According to
Glasser, exempting operational files from
search and review will save the agency time
and money (out of its presumably tight
budget), and the F.O.L.A. applicant will geta
speedier reply. Maybe. Maybe not. But will

he or she get more informatien? Or any in-

formation? Nothing in H.R. 5164 requires
the agency to respond to requests for. infor-
mation within a given period of time. Al-
though such details may be spelled out later
in rules and regulations, those are entirely of
the C.1.A.’s making. Again we are asked (o
trust the C.1.A. The bill nowhere provides for
an independent check on C.L.A. decisions.
What the applicant gets instead is a right
to judicial review. Ernest Mayerfeld, the
C.I.A.'s legislative liaison, describes the judi-
cial review as “‘one we can live with."" And
why not? He says, *'It has very limited judi-
cial review. 1t provides [for] how a case gets
into court and that would not defeat the pur-
pose of the bill."" Quite right. Former Direc-
tor of Central Intelligence Stansficld Tumer
has stated, **We have not lost a case in the
court when we have claimed that something

- was classified.” In what may well be the de-

finitive comment on the amended F.O.LA.,
the Supreme Court (E.P.A. v. Mink, 410
U.S. 73, 1973) ruled that executive branch
decisions were virtually unreviewable and

that in camera inspection of a contested

classified document was neither authorized
nor permitted under the law, “‘however
cynical, myopic or even corrupt that decision
might . have been,” according to Justice
Potter Stewart. . W

Of the various groups testifying on
H.R. 5164, only the American Bar Associa-
tion and the A.C.L.U.'s Washington lawyers
favored its passage. Publishers, editors, re-
porters, historians, are forthrightly opposed.
Many A.C.L.U. members throughout the

country are also opposed. Those testifying
were in general agreement that the bill served
no useful purpose. For reasons not entirely
clear, A.C.L.U. lawyers have chosen to pro-
vide the C.L.A. with a fig leaf, Why?

Mae and Robert Churchill

EXPAND THE ACT

Herndon, Va. *

Ira Glasser’s arguments in support of
H.R. 5164 unfortunately reflect legalistic
idealism based on a misconception of the
problems and their causes. According to
Glasser, the proposed legislation would ex-
pedite the C.LA.'S processing of F.O.LA.
requests without any significant loss of infor-
mation. But the underlying reason for the
agency's several-year backlog is not, as he
claims, the time-consuming search process:
rather, it is the C.L.A.'s deliberale non-
compliance and delay.

My own experiences prove my assertion. ‘

While with the C.L.A. 1 directed a review of
all operational and intelligence files concern-
ing the agency's worldwide activities against
the People’s Republic of China. At the time,
the operational files were more extensive
than they are today. Within several months
my len-person team, while continuing its
norma! work, completed the review. It can
be done. Each time a document is processed
for F.O.LA. disclosure, a record photocopy
should be retained. For subsequent requests
all that need be done is to copy the already-
processed docum.nt. Within about one year

using such a method, the C.I.A. could proe-
ess virtually its entire file holdings of infor- §

mation sought under the F.O.I.A. Exempt-
ing the operational files will simply allow the
agency to devote additional time and energy
to stonewalling the few remaining qualifying
reguests.

Glasser seems unaware of the magnitude
of the exemptions under H.R. 5164, 1 esti-
mate that 80 percent of the opcrational files
consist of, in Glasser's words, *‘the means of
acquiring information,” which would be
exempt. Most F.O.L.A. requests focus on
agency abuses found in the operational fles
of the three divisions covered by H.R. 5164.
A quick look at past operations reveals why
the agency is seeking those exemplions.. -

Over the years the Directorate of Opera-
tions conducted numerous illegal domestic
operations, including M.H. CHAOS, which
targeted political groups, and others, which

- sponsored books and used student, youth,
teacher, labor, religious and media organiza-
tions, all within the United States, in defi-

*" ance of the C.L.A, charter. The Directorate

for Science and Technology tested a variety
of mind-altering drugs on unwitting subjects
- both here and abroad, causing at least one

documented suicide, and experimented with

the effects of radiation, electric shock and
(Continued on Page 803)
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conscious patriots in Solarz’s district and that in Israel they
certainly have shown no reluctance to fight in the wars
against the Arabs. | g

On another occasion Pentagon representatives visited
Levy at her home and told her that the bill—and Hatch’s
support of it—would only make Americans dislike Jews

because they would be seen as more loyal to Israel than to

. " the United States. The Pentagon flacks wound up by sug-
» | gesting that if she wanted any other job in town, she'd better

get her boss to change his attitude on the bill.

ing it up in the air. On June 15 it accepted a diluted amend-
ment offered by Senator Hatch which makes no mention of
religious headgear. It would create a study commission,
consisting of Pentagon appointees, to make recommenda-
tions by the end of the year reconciling the religious interests
of those in the armed services with the desire of the military
to maintain “discipline and uniformity of appearance.” The
Secretary of Defense would then issue regulations as he sees
fit. When it comes to the religious rights of Orthodox Jews
or anyone else in the military, the Senate has apparently
decided, Dci:cnse Department bureaucrats know best. ]

PN TR e e

The Senate in its usual fashion dealt with the issue by leav-

-

EXCHANGE. -

(Continued From Page 786)

various forms of harassment. At the same
time, the Office of Security conducted illegal
pationwide police-type operations.

Under the provisions of H.R. 5164, the
C.ILA. would probably deny details of all
those operations to F.O.L.A. requesters.
Glasser says not. “*All information in opera-
tional files concerning the subject matter of
an investgation of improper or illegal con-

-duct by'the C.I.A. will be subject to search

and review," he claims, **Such investigations
may be conducted by the agency's inspector

. general or generai counsel, by Congressional
oversight committees or by the President’s.

Intelligence Oversight Board."
But Glasser must know that the Intelli-

_ gence Oversight Board is a useless policy-

supportive entity. Relying on the various in-
temal C.LA. clements to investigate the
agency's illegalities is like relying on the fox
to guard the chicken coop. And although it
is true that the Congressional Intelligence
Committees may request search and review of
*'a specific subject matter of investigation,”
the C.I.A. constantly stonewalls and lies to
those committees. The C.L.A. will interpret
the language of H.R. 5164 precisely: Tell us
exactly how we are violating the law, and we
will scarch and review only that specific sub-
ject. Of course if the oversight committees
knew such details, they would not need

_ search and review.

In his most naive observation, Glasser
notes, “‘All information in operational files
concerning covert operations will be subject
to search and review, unless the very ex-
istence of the covert operation is properly
classified information.”” My God! All covert
operations are classified by definition, and

. . . the vast majority of C.L.A. operations are
. covert. | estimate Lthat about 85 percent of all

C.L.A. operations would fall into that ex-
empted categery. Its disinformation opera-
tions aimed at the American people, such as
planting *‘Communist™ wedpons shipments
and’ forging ‘documents; its violent opera-
tions to overthrow other governments, as in
Nicaragua today; its support of death
squads; its covert operation in Indonesia in
1965 which resulted in the murder of more
than a half-million innocent people—all

those and other such operations were and
are, according to the C.1.A., “'properly clas-
sifiea.” If that isn't bad enough, President
Reagan’s Executive Order 12333 authorizes
the C.LI.A. to conduct its covert operations
within the United States, in direct violation
of its legislated charter; such operations will
also be *‘properly classified."”

I do not question Glasser’s sincerity. The
A.C.L.U. has represented me well in numer-
ous legal battles with the C.I.A., and I much
appreciate that help. However, in relation to
H.R. 5164, Glasser reveals his naive idealism
and ignores the reality of the C.LLA. The
elimination of properly classified covert op-
erations from search and review—along with
the other elements of the proposed legisla-
tion—will virtually free the agency from all
provisions of the F.O.LA. With this carte
blanche we can be certain that restraints on
C.I.A. dirty tricks will be removed. I suggest
that the overriding objective of the A.C.L.U.
and other Americans should be to protect and
expand, rather than limit, the Freedom of In-

formation Act. © Ralph McGehee
EXISTENTIAL INFORMATION
Washington

I do not. ascribe evil motives to the
A.C.L.U.'s support of legislation to lessen
the C.I.A.'s obligations under the Frcedom
of Information Act. 1 strongly disagree,
however, with Ira Glasser’s contention that
the pending bill will “prevent [the C.LA.]
from withholding any information it is cur-
rently obligated to release."

Under current F.O.L.A. procedures, the
C.ILA. (like all other agencies) is required to
search for requested documents and, if taken
to court, account for all located material and
justify its withholding. Those justifications
are contained in public indexes which gener-
ally list the dates, lengths and types of docu-
ments that are being withheld. Through this
procedure, a requester can learn the volume
and general nature of material in the custody
of the C.I.A. An organization, for instance,
can ascertain whether the agency maintains
information relating lo its activitics and de-
termine whether the information is of recent
vintage. While it is true that the vast majority

of such dcmmeﬁu are never mlmﬁ. Ll'u .

fact that they exist generally is. .

The pencing legislation will relieve the
C.1L.A. of its obligation to locate and account
for information in operational files, thus
ending a requester’s right to obtain even in-
dexes of withheld material. To my mind, the
fact that records exist is information, and
often significant. In most cases, public access
to that information will end if the A.C.L.U.-
supported legislation is enacted. While the
bill might represent a compromise born of po-
litical reality, it is not, as Glasser claims, ‘2
significant step forward.”  David L. Sodei
WHOSE YICTORY? oo e Ry
San Francisco Bt R
In explaining the proposed Freedom of In-
formation exemption for C.I.A. operational
files, Ira Glasser says H.R. 5164 is a victory
for supporters of the F.O.L.A. But my re-
search shows it will empower Director of
Central Intelligence William Casey to desig-
nate as exempt from release his files on do-
mestic political operations, Why give Casey
more secrecy powers when he's covered
up so much already? a7 7 =

Glasser doesn’t address the domestic-spy-
ing issue. Instead, he cites false facts basic to
his argument and misstates the fundamental
point: who wrote the legislation he supports.
He says, *“The A.C.L.U. set out to draft leg-
islation that would spare the agency from
searching through its operational files.” But
the C.LA., not the A.C.L.U., drafted the
proposed law Glasser supports. Senate Re-
port 98-305 says then-Deputy Director of
Central Intelligence Frank C, Carlucci first
proposed the *‘exemption for certain opera-
tional files*” in 1979, when the A.C.L.U. op-
posed and stopped it.

Glasser builds on his false premise and
concludes that the operational files exemp-
tion is a victory because it means civil liber-
tarians successfully beat back the agency's
demand for a complete exemption. But the
agency gave up its total-exemption dream in
1979 with Carlucci’s proposal.

Which brings us to 1983, How did the
bill get reintroduced? The C.LA.'s Emest
Mayerfeld confirmed that the legislation wps

—
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revived only after assurances from the
A.C.L.U.'s Mark H. Lynch that civil liber-
tarians would consider supporting the ex-
emption. The A.C.L.U. essentially promised
to withhold opposition. Without that prom-
ise, the exemption would have died. “Our
opposition would have killed it,"" Glasser
rightly maintains. ‘

Glasser says the bill defines “narrowly
the operational files it would exempl. But
historians have told Congress that *‘opera-
tional files” can be what Casey wants them
to be. The proposed law broadly, not nar-

". rowly, defines the files to be kept secret:

1) Those dealing with “counterintclligence”

'ope:alions. the domestic aspects of which

President Reagan authorized December 4,
1981. Domestic espionage has long been
hidden in the to-be-exempted counterintelli-
gence department. )

2) “Intelligence’” files, which also may be
domestic. . . ;

3) Files concerning “security liaison ar-
rangements,”’ under which the C.L.A. hasin-
filtrated domestic political newspapers, in
cooperation with local law enforcement
agencies and in violation of a law prohibitin|
C.I.A. police functions. .

. Besides covering up current or future il
legal C.1.A. domestic espionage, the bill may

__help hide C.L.A. files on past abuses. [t says

“only the specific subject maner of an in-

vestigation into C.L.A. wrongdoing will be

" released. The C.LA. will decide what is

“specific.” How about C.LA. files on dissi-
dent U.S. publications that Senator Frank
Church’s committee failed to inspect?
C.LA. attorney Mayerfeld told me he'd have

_ " to research which of those files on domestic
“nmewspapers would be available under the

proposed law. 1 can't even get them under

5 :. the current law. While Glasser says such in-

formation would be made public, the agency
makes no such promise. Unfortunately, the
C.L.A., not Glasser, holds the files.

Finally, if the A.C.L.U. is so victorious in
this matter, Glasser might explain why jour-
nalists* groups oppose the legislation and re-
sent the A.C.L.U.-C.LLA. deal. Those in-
clude the Newspaper Guild, the Society of
Professional Journalists and the Radio-Tele-

vision News Directors Association.

R e 79 miize Mackenzie

" L

New York City -~ B
With the exception of David L. Sobel’s, the

. letters responding to my article show some

talent for rhetoric and bombast but reflect
little knowledge of the Freedom of Informa-
tion Act or the proposed legislation and
its history. It is possible and legitimate to
disagree with the strategy of the proposed
bill. But the letter writers misstate key facts
in an apparcnt attempt to portray the bill as
something it is not. g
The Churchills claim that nowhere in the

“ bill is there an effective provision for an in-
- dependent check on C.LA. decisions. To

prove their point, they quote Ernest Mayer-
feld, the C.1.A.'s lobbyist, as saying that the
bill has only *‘very limited judicial review.”
They do not tell us when Mayerfeld said that
or what bill he was referring to. In fact, the
Senate version, which the A.C.L.U. opposed,
did not have full judicial review. But the
House version does, because we insisted on
it. Their mistake is typical. "

The Churchills also say the A.C.L.U.
recommended to Congress that it trust the
C.I.A. Even a brief examination of our
testimony and my article would demonstrate
to any impartial observer that the opposite is
true: we said throughout that the C.L.A.
‘could not be trusted and insisted that specific
provisions—such as the one requiring full
judicial review—be added to limit the
C.1.A."s discretion. The Churchills say that
under the 1973 Supreme Court decision in
the Mink case, executive brznch decisions

are “virtually unreviewable’” anyway and

that the Mink decision “may well be the
definitive comment”’ on the F.O.I.A. What
they don't tell you is that in 1974 Congress
amended the F.O.L.A. to overrule the Mink
decision. S e T
Mackenzie's respect for facts is equally

limited. He says the C.1.A. gave up its desire

to seek a total exemption from the F.O.LA.
in 1979. But in 1981, the Deputy Director of
Central intelligence, testifying before the
Senate Intelligence Committee, continued to
plead that the “*C.LA. and N.S.A. should be
given a full exemption from the F.O.LA" A
small point, but it tells you something about
the quality of Mackenzie's ‘‘research.”

He goes on to claim that his research
shows that the proposed legisiation would
give the C.1.A. new powers to *‘designate as
exempt from release” files on “‘domestic
political operations.” He doesn't, however,
tell you how it would do that or what specific
provision he has in mind, because there is no
such provision. The bill does nothing to
change the law concerning what information
must be disclosed. It merely exempts the
C.LA. from searching files containing infor-
mation that is never disclosed. :

Mackenzie has been asked, by the
A.C.L.U. and by Congress, to produce a
single piece of information he has received in

the past that he believes would not be’

disclosed under the bill. But everything he
has produced would still be disclosed. He
claims that files relating to domestic spying
would not be available. That is not true. A
specific provision was added to the House
bill to assure that they would be. The
legislative history makes clear that the C.LA.
has *‘no legal authority to collect informa-
tion on U.S. persons because of their domes-
tic political activities” and that because such
activities by the C.LA. are improper, the
files relating to them would be subject to
search and review under the bill. Mackenzie
also claims that “‘journalists’ groups™ op-
pose the bill. It is our understanding that the
only press group to oppose the bill is the
Newspaper Guild. ’ '

As to McGehee's concerns, the A.C.L.U.
is well aware of the improper C.LA. activi-
ties he lists; indeed, as he knows, we share
his outrage and spend a good deal of time
and resources resisting such activities.
McGehee is afraid that information in opera-
tional files about such activities might not be
subject to search and review under the
legislation. We shared that fear and suc-
cessfully argued in the House for an exemp-
tion requiring the C.LA. to search and
review its operational files concerning any
C.1.A. activity that was improper, illegal or
even the subject of an investigation for alleged
impropriety or illegality. Given how auto-
matic it is for an investigation to be initiated
in response to any citizen's complaint, that
provision affords an effective remedy. More-
over, at our urging, the House committee
made clear that g/l “information concern-
ing the specific subject matter of the in-
vestigation will remain subject to search and
review’* and that the scope of the search and
review will be determined by the scope of the
complaint, not limited to the particular doc-
uments reviewed during the investigation.
The legislative history clearly answers the
concerns of those who think the C.LA. will
have the lawful discretion to interpret that
provision narrowly.

McGehee says all covert operations are

now classified. That is basicaily correct. It

means we normally can't get information
on covert operations through the F.O.LA.
McGehee implies that the bill makes the law
worse in this respect. But we insisted that the
bill not change current law on this point, and
it does not.

Finally, Sobel suggests that affidavits list-
ing the titles of all documents responsive to
an F.O.LA. request would not be prepared
under the proposed legislation. However, he
is wrong to assert that the C.LLA. is now
obliged to produce detailed public affidavits.
They are rare, and we believe that those con-
laining useful information—for example,
concerning intelligence agency abuses—
would continue to be available because
of the exceptions we insisted on in the
House bill.

We agree with all the letter writers that our
chief objective must be to fight the Reagan
Administration’s campaign to increase secre-
cy and censorship and restrict the free flow
of information. No organization devotes
more resources to that fight than the
A.C.L.U. And no organization has been
more deeply involved in the fight to end
covert operations and specifically to cut off
funds for the C.I.A.'s *‘covert'" war in Nica-
ragua. We view our support of H.R. 5164 as
consistent with that fight. Reasonable people
can disagree about the bili and whether it
represents an incremental improvement in.
the F.O.LA. But the persistent misrepresen-
tation of the facts, and the attempt 1o clevate
the disagreement based on those misrepre-
sentations to a clash over basic principles, is
not constructive and does not advance our
mutual interests. Ira Glasser
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