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. . My, Casrer /.
m.:losedml) of memorandum from the FEI dsted %;m’g

August 2O, 1970; and 2) original and four copies of an affi- ./ }I "
davit executed by Special Agent Marion E. Williams. For the i
reasons given below we suggest that you file a motion to dis</v ‘
o SRR miss or, in the alternative, for summary judrment pursusnt
FPREIN : to Rules 12(b)(1){6) and 56 of the Federal Rulez of Civil Pro-
Y cedure, supported by Mr. Williams' affidavit, belfore our time

......

. to respmdto tha ecmplad.nt runs.

R A The acle ‘hn.eia of Jurisdiction alleged in the compla...nu { 7
:'f-:v'\?‘i i . i’ 5 Uns.cb 52' (cm@hint, P&I‘ 1)1 mver’ 5 U'VvC. 55‘1 .\;;'f_ :,:;r,,?_,/"

@ {v)(7) exempts from 5 U.S.C. 552 “invectigatory fiies cc*glled g0
for law enforcement purposes except to the extent availsble by ‘ ;

law to a party other than en agency." (Emphasis added)., Thus,  4.- /
the plain wording of the exemption renders it applicable to c,ll ¥
dnvestigation files "compiled for law enforcement purpcses.” ok
The whole thrust of the excxption iz to protect From disclogure

/1] files which the Government campiles in the csurse of law

enforcement investigations which may or gy hot Tesd to formal : -

proceedings. As the Court held 4n DarceTbasta Ehoeorp. v. 3 -
m__, 271 F. Supp. 591, 5%-593 (D P@-ﬁv’ﬁu g B
" "™In general terms T agree wth—tm; Amm’@y : : ~

General's analysis of the nature end.&cope of :

the exemption, in his ¥emorandum on fhe Public

Infanation Bection of the Administrative Pro- 2
cedure Act, da.ted June 1967, wherein he states o
at p. B 3 1"‘1 o Y A /- 4 K3 n!'"-‘“ ST i
o / Lk 7 ' E

*The effect la.nguare in exemption (Ya,s,_fa 292 1370 .

on the other ha.nd .§eems to be to confimm the
availabliity €6 htiwants of focumients From— w—wws wiwoee
investigatory files ‘to 'the extent to which

- ., Congress and the ‘courts have made -them avail-.
S ‘able to such Jitigants. For exmple,-1itss ‘;
SR gants ,?‘fho meet the burdens of the Jencks |
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s ~ atatute {18 U.5.C. 3500) may obtoin prior
“ e ; . statememts given to an FBI agent or sn 8EC
o ", investigatory by & witness who is testifying
in a pending cese; but since such staterents
mipht contain information unfairly damsging
.to the litigant or other persons, the new e
law, 1like the Jencks stotute, doer not permit
* the statement to be made available to the
v -- ‘publie. In addition, the House report makes

; e wr .- slear that litigants are not to obtain specinl

" benefits from this provision, stating that
'8. 1160 is not intended to give = private
party indirectly esny earlier or greater access
to investigatory files than he would bhave di-
rectly in such litigation or proccedings.’
(H.Rept. 11).'" . o

- As I suggested before, Congress could not have in-
"~ tended to grent lesser rights of inspection and
eopying -of witnesses' statements to persons who -
. are faced with the deprivation of their 1ife or
-Jiverty, than to perscns faced only with remedicl
adninistrative orders under regulatory statutes.”

Accord: Bristol-Myers Co. v. FIC, k2h F.2a 935, 939 {D.C. Cir.
1970), eert. p@ndiﬂg 38 LW, 35270

- %o 1ike effect is the Court's decision in Clement Brothers

Co. Ve m’ 282 r.., Supp. 5!&0’ 51‘2 (BD Ga, 1968), with which the .

Circuit has stated it "fully concurs,” NLEB v. Clement

"Though the Court does not feel-that'it is
necessary to reiterate en exhnusiive doourentation
of the Act's legislative history, the following
statement 45 exemplary of numerous others which
moke it clear that the plaintifi's interpretation
zust be rejected: ‘ -

. 'This exemption eovers investigatory files
related to enforcement of all Xnds of laws,
labor and securities laws as well 25 crimie-
nal laws. This would include files prepared
in connection with related Covernment 1liti-
gation and adjudicative proceedings. HK.R.
Report # 1497, 89th Cong., &nd Sess., p. 11."




-~ Bupp, 214k (D Beb. 3970).

tory files. (Williams® Affidavit, Par. 3).

N

In sum, it is clear that the plaintiff could
obtain the employees® statements taken by the Board
“4f the employees had been called to testify <~ in
.~ .+ fact, the plaintiff was given access to the state-
» 77 'ments of the employees who did so testify. However,
‘ -4he plaintif? is not entitled to employee statements |

Bince, the records plaintiff seeks have not been made part of
the record in agency proceedings, plaintiffs msy not obtain them
“absent such use." )/ Accord: Benson v. United States, 309 F.

ALY

- Unlike Bristol-Myers v, PIC, supra, there can be no serious

. question that the FBI records 17T seexs mre exompt from

dieclosure: they are part of en "investigative file, which was
compiled for law enforcement purposes and is maintained by the
Federal Bureau of Investigation concerning the investigaticn of
the assassination of President John F. Kennedy." (Willierc'
Affidavit, Par. 3). This jnvestigative file is not publicly

Aisclosed (Williams'® Affidevit, Par. 4). Disclosure of such
©, files would seriously hindr the operations of the FBI (Williams®
 Affidavit, Par. 5). Thus, the above analysis establishes that -

exewption 7 to 5 U.8.C. 552 applies to exempt the materisl plain-
tiff eeeks from disclosure. - In addition, the legislative histery
to 5 U.B.C, 552 comfirms that "[t]he FBI would be protected under
exemption No. 7 prohibiting disclosure of ‘investigatory files.®
Remarks of Representative Gallagher, a strong supperter of the

_ legislation, 89th Cong., 2nd Sess., Cong. Record, p. 13026.

~d/ Insofar as dictum in Cooney v, Sun Shipbuilding & Dryéock Co.,

88 r. Bupp. T08 (E.D. Pa. s vhich involved subpoena pro-
ceedings, not & suit pursuant to 5 U.S.C. 552, is to the coutrary,
4t i3 plainly wrong for the reascns stated sbove. It is sipgnifi-
cant that the langusge Congress chese, "campiled for lew enforce-

‘ment purposes” was criticized at hearings on the proposed legis~

lation as unduly restrictive. B89tk Cong., 1st Sescicn, Hearings
on E.R. 5012 before the House Camnittee on Government Operatious,

. Pp. 245-247. Yotwithstanding this criticism Congress enacted
~ exemption 7 as referred to above becausc it thought the broad

protection against disclosure contained therein necessary to ef-
fective operation of the agencies which compile investigation

 reports. In any event, the records plaintiff sceks are presently

"maintained by the Federnl Buresu cf Investigation® as investiga-
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absent such use.
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" .4 . Indced, Bep. Gallagher expressly noted thot the bill {containingg
. & % exexption 7 in a form similar to that enacted 85 5 U.5.C. 552(b)

‘ - {7)) "prevents the disclosure of . . . 'sensitive' Covernment
information such &5 ¥BI files . . . ." Thus, the legislative &
history to § U.8.,C. 552 and the declded cases are in accord 3
that plaintiff may not obtain the FBI records he seks. W

e L Please send us copies of all pépers filed and keep us informed -
T ©of all developments. e

o eey Mry J. Bdgar Hoover
N _ Director, Federal Bureau of Investipmation
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