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support of its motion fails to qualify for consideration
under Federal Civil Rule 56(¢)?

STATUTE INVOLVIED

The Freedom of Information Act, 5 U.S.C. 852, pro-
vides in pertinent part:

“(a)3) ... each agency on request for identi-
fiable records . . . shall make the records
promptly available to any person.  On com-
plaint, the district court of the United States
“in the district in which the complainant re-
sides . . . or in which the agency records are
situated has jurisdiction to enjoin the agency
from withholding agencey records and to order
the production of any agency records improp-
erly withheld from the complainant. In such
a casc the court shall determine the matter de
novo and the burden is on the ageney (o sus-
tain its action . 5 . '

“(b) This section does not apply to matters
that are . . .

(7) investigatory files compiled for law on-
forcement purposes except to the extent avail-
able by law to a party other than an agency;

“(¢)  This'section doces not authorize withhold-
ing of information or fimit the availability of
rceords to the public, cxcc;it as specifically
stated in this section ., [
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STATEMENT OF THE CASE

This suit, brought under the Freedom of Information
Act, 5 U.S.C. 552 (“the Act”), seeks to compe] the De-
partment of Justice (“the Department”) to disclose the
typed reports ! :

Spectrographic analysis js capable of determining that even
bullets and bullet fragments which are “similar in metallic
Composition™ are jn fact different because they contain
— 0% are

1 The Court of Appeals opinion Tepeatedly refers to the docu-
ments Weisberg seeks a5 “materials™, an ambiguous term capable
of covering both raw scientific data
the Spectrographic tests w.
note 16 (See Appendix B _
sought to test the Spectrographic analysis of Mmaterigls . . (Em.
phasis added) This js not correct. Weisberg requested only the -
typed reports of the results of these Spectrographic analyses,

Téquest that the FB] m ial j gation” into the assassi-
nation. Other Spectrographic analyses were made by the FR] after
the Commission was established, . '

rapher and was not familiar wj
Teports,
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incompatible kinds or amounts of trace elements, the testi-
mony and paraphrases are meaningless. 4 Weisberg main-

- tains that the disclosure of the reports he seeks would dis-
prove the official theory of the assassination and show that
the FBI deceived the Warren Commission and the public

as to what the results did in fact show. Weisberg states
that this is the real reason the Department is suppressing
the spectrographic reports.

' Department officials having repeatedly denied his requests
for disclosure of these reports, Weisberg brought suit against
the Department on August 3, 1970.. On October 6, 1970,

. the Department filed a motion to dismiss or for summary
judg}hent. Fhe statement of material facts attached to the
Department’s motion listed only two relevant facts: 1)
Weisberg had requested disclosure of the spectrographic
analyses; and 2) the Attorney General had denied the re-
quests on the grounds that the documents sought were
part of an investigatory file compiled for law enforcement
purposes. The Department attached no affidavit or ex-
hibits to its October 6 motion.

On October 16, 1970, Weisberg filed an answer contest-
ing the Department’s statement that these analyses were
part of an investigatory file compiled for law enforcement

- purposes. Weisberg quoted FBI Director J, Edgar Hoover,
who testified to the Commission that there was no federal
jurisdiction to-investigate the assassination, but that the
President had a right to request the FBI to make “special

4 Spectrographic analysis is a well-known and non-secret scien-

¥ .iific procedure.

- 5 See affidavit of Weisberg attached to Appellant’s Petition For
- W-Rehearing En Banc.
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investigations.” Hoover testified that President Johnson
did request that the FBI make a “special investigation”
into the assassination, and it is from that request that
the FBI’s initial authority derived.® Because the FBI
served as the investigative arm of the Warren Commission,
Weisberg also quoted the foreword to the Commission’s
Report: g

The Commission has functioned neither as
a court presiding over an adversary proceed-
ing nor as a prosecutor determined to prove
a case, but as a fact finding agency committed:
to the ascertainment of truth. (Report, p.
XIV)

Weisberg further stated that the spectrographic reports
which he seeks were not in fact given to the Texas au-
thorities who did have jurisdiction over the crime. ?

Five court days before oral argument the Department
filed a supplement to its motion to dismiss which con-
sisted solely of an attached affidavit .by FBI Agent Marion

5 The Department has not yet named a specific statute pursu-
ant to which the spectrographic analyses were compiled, even though
it was challenged to do so. The Court of Appeals nonetheless sur-
‘mised a law enforcement purpose: collaboration with the Texas
authorities. Weisberg disputes this.

7 The Department has never contradicted this allegation and no
hearing was held on it. The Department’s own affidavit (See affi-
davit of FBI Agent Marion E. Williams, reprinted as Appendix C)
would seem to support Weisberg, since its paragraph 4 declares that
the file in question “is not disclosed by the (FBI) to persons other
than US. Government employees on a ‘need-to-know’ basis.” (Em-
phasis added)




E. Williams.® At oral argument for Weisberg contested
the Williams affidavit.® Counsel challenged the compe-

tency of Williams to execute the affidavit 10 and asserted

that some statements in the affidavit werc not true and

others were not possible. Counsel denied, for example,

that disclosure of these scientific tests could Icad to the

exposure of confidential informants or reveal the names

of innocent parties out-of-context. Even <o, the Disirict )
Court, ruling from the bench, granted the Department’s |
motion to dismiss at the conclusion of oral argument. 1!

8 The xerox of a carbon copy of the Williams affidavit which
was served on counsel for Weisberg was unsigned and undated.
Counsel did not learn until November, 1973, that the Williams affi-
davit was sworn to on August 19, 1970. Apparently it was withheld
for filing at'the last possible moment as part of a successful attempt
to prevent Weisberg from filing a written response to it.

9 The en banc opinion states, in footnote 4, that Weisberg “chose
not to counter the Department’s affidavit . . .” That is true only if
read to mean that Weisberg did not file a counter-affidavit or other
written opposition. Had the affidavit been filed with the Department’s
October 6 motion, as it should have been, Weisberg certainly would
have opposed it in writing.

10 1._"'9 toertroczohic znelvser were made by FEI Lpeny Ik B

. R i s o T i A
._....&.-.. BT 2ILGENLL LUt LS EENE Ll Toem e efTe

rapher or that he had any connection with these spectrographic re-
ports or even the investigation into President Kennedy’s assassination.
Nor doss the 2ffidevit specifv Williems’ duties with the FRBIL

-

3

legislstng the Act. Congess s
est” as 2 grounds for refusing
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Weisberg appealed to the United States Court of Appeals
for the District of Columbia Circuit, which issued an
opinion on February 28, 1973. The majority opinion,
written by United States District Judge Frank Kaufman
and concurred in by Chief Judge David Bazelon, focused
on the harms claimed in the Williams affidavit:

The conclusion that the disclosure Weisberg
seeks will -cause any of those harms is
neither compelled nor readily apparent,

and therefore does not satisfy the Depart-
ment’s burden of proving under 5 U.S.C.
552(b)(7), as the Department must, some
basis for fearing such harm.

‘The case was remanded to the District Court for proceed-
ings in accordance with the opinion. 12 The Department
then filed a petition for rehearing and suggestion of re-
hearing en banc, The petition argued that Congress had
intended to create a blanket exemption for investigatory
“files and cited Environmental Protection Agency v. Mink,
410 U. 8. 73 (1973), in support of its positon that in
camera inspection is “unwarranted” in exemption 7 cases.
The petition also stated that: -

- . . the panel decision would open FBI
files to disclosure -after inspection by dis-
trict judges who are not experts in law
enforcement techniques and therefore not

12.4, its footnote 5, the panel majority noted: “Weisberg con-
tends that certain parts of the Williams affidavit do not qualify for
consideration under Federal Civil Rule 56, Those contentions, on
remand, should, if Weisberg desires, be brought to the attention of
-the District Court.” (See Appendix at A-9)
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€quipped to determine ‘Whether certain informa-
tion contained in the files might be harmful , | .
to the FBI's Jaw enforcement efforts.

On May 22, 1973, the Court of Appeals vacated the
February 28, 1973, opinion and ordered the cage
sidered” by the Court en banc without further argument,

he Court consolidated Weisberg’s cage

for rehearing was Tequested by the Court.

The en panc opinion, issued October 24, 1973, reverseqd
the pane] majority, holding:

We deem it demonstrated beyond perad-
venture that the Department’s files: (1) were
investjgatory in nature; and (2) were compiled
for law enforcement purposes. When that -
much shall have been established . . . such
files are e€xempt from compelled disclosure,

Weisberg’s timely petition for a second rehearing in light
of several serious factya] €ITors was denjed. " s

- REASONS FOR ISSUANCE oF THE WRIT
CONFLICT BETWEEN CIRCUITS

! - . T 5 P e T T 3 - :
3 < ke ..-LI.IJ-AGI[\J: Aot s 2L

€mpuon 7 inrp 5 blanker €Xxemption protecting al] fijeg
Which.are allegedly: 1) investigatory jn hature; and 2)

> €ven though the
10W any conceivable harm which




might result from disclosure. As a result, this decision is
in direct conflict with the decisions of the Court of Ap-
peals for the Fourth Circuit in Wellford v. Hardin, 444
F.2d 21 (1971); the Court of Appeals for the Second
Circuit in Frankel v. Securities and Exchange Commission,
460 F.2d 813, cert. denied, 409 U.S. 882 (1972); and
the Court of Appeals for the Fifth Circuit in Evans ».
Department of Transportation, 446 F.2d 821 (1971), cert.
denied, 405 U.S. 918 (1972). This decision is also in-
consistent with the treatment accorded exemption 7 in
the District of Columbia Circuit’s own prior decisions,
especially Bristol-Meyers Co. v. F.T.C., 424 F.2d 935
(1970), cert. denied, 400 U.S. 824 (1970), and Getman
v. NL.R.B., 450 F.2d 670 (1971).

At issue is whether an agency can, by mere edict label-
ling, sustain its burden of demonstrating that the docu-
ments sought are entitled to protection under exemption i 2
7 and thus forever withhold information from the public -
with a claim that it was collected in connection with a
law enforcement action, even though no federal law was
violated, no prosecution is contemplated, and disclosure
would not harm the agency’s legitimate law enforcement
functions. Prior to this decision, all circuits had uniformly
required that an agency meet its statutory burden by
showing that disclosure might result in a harm which
Congress had intended to protect against. In Wellford
the plaintiff sought copies of all letters of warmning issued
since January 1, 1965, to any non-federally-inspected meat
or poultry processor suspected of being engaged in inter
state- commerce, the name of each processor whose pro
uct had been detained, and information about the deték
tion. The Fourth Circuit looked behind the “investigaf
files” label and held that the documents were disclosable-

T 1 i ’
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because the policy behind the exemption was to “prevent
Premature discovery by a defendant in an enforcement
" proceeding™ and “protect the government’s case in court,”
were already
© parties against whom the law wag
Wellford, Supra, at 23-24. Although the

Were not present in the case before jt: “Because the con-
tents of these records are known by these

[against whom the law was being enforced], publication
would not revea] secret investigative techniques.” Wweyy.

oceedings
might result from disclosure, Similarly, in Frankel and
Evans, the Second and Fifth Circuits denied disclosure
only after finding that jt might result jn one of the
harms exemption 7 was intended to prevent,

emment harm, 13
: The Williams. affidavit (see Appendix C) does not claim that re-
lease of the Spectrographic reports wonld cause the BOVeInment haryg.

ead carcfolly ghe LIAATEEYR TN PN ondy thay (e Prrecdea ooy, th
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involve the investigatory files exemption. ™ This case is
recognized by the D.C. Circuit as its major decision on
exemption 7. Petitioner is aware of at least two instances

14 This is admittedly a very rough figure. Petitioner’s informa-
tion, which is limited, indicates that the following cases all involve
a claim of immunity from disclosure under exemption 7: Aspin ».
Department of Defense, 348 F. Supp. 1081 (D.D.C. 1972), No. 72-
2147 (D.C. Cir. Nov. 26, 1973); Barceloneta Shoe Corp. v. Compton,
© 271 F. Supp. 591 (D.P.R. 1967); Bristol-Myers Co. v. FTC, 284 F.
Supp. 745 (D.D.C. 1968), 424 F.2d 935 (D.C. Cir. 1970), cers.
denied, 400 U.S. 824; Center for National Policy Review on Race
and Urban Issues v. Richardson, Civ. No. 2177-71 (D.D.C.), No. 73-
1090 (D.C. Cir.); Clement Brothers Co. v. N.L.R.B., 282 F. Supp.
540 (N.D. Ga. 1968); 407 F.2d 1027 (Sth Cir. 1968); Cogswell .
FDA, No. 51990-ACW (N.D. Calif. 1970); Committee to Investigate
Assassinations v. U.S. Department of Justice, Civ. No. 3651-70 (D.
D.C. 1970), No. 71-1829 (D.C. Cir. Oct. 24, 1973); Cooney v. Sun
Shipbuilding & Drydock Co., 288 F. Supp. 708 (E.D. Pa. 1968);
Cowles Communications, Inc. v. Department of Justice, 325 F. Supp.
726 (N.D. Calif. 1971); Ditlow v. Volpe, 362 F. Supp. 1320 (D.D.C.
1973), No. 73-1984 (D.C. Cir.); Evans v. Department of Transporta-
tion, 446 F.2d 821 (Sth Cir. 1971); Frankel v. SEC, 336 F. Supp.
675 (S.D. N.Y. 1971), 460 F.2d 813 (2nd Cir. 1972), cert. denied,
409 U.S. 882 (1972); Getman v. NLRB, 450 F.2d 670 (D.C. Cir.
1971), stay denied, 404 US. 1204 (1971); Holiday Magic, Inc. v.
FTC, Civ. No. 1878-72 (D.D.C.); LaMorte v. Mansfield, 438 F.2d
448 (2d Cir. 1971); Legal Aid Society of Almeda County v. Schultz,
349 F. Supp. 771 (N.D. Calif. 1972); Long v. IRS, 339 F. Supp.
1266 (W.D. Wash. 1971); M.A. Schapiro & Co. v. SEC, 339 F. Supp. .
467 (D.D.C. 1972); Nichols v. United States, 460 F.2d 671 (10th
Cir.), cert. denied, 409 U.S. 966 (1972); Philadelphia Newspapers,
Inc. v. HUD, 343 F. Supp. 1176 (E.D. Pa. 1972); Rayner & Ston-
ington, Inc. v. FDA, Civ. No. 68-1995 (E.D. Pa. 1972); Robertson
v. Shaffer, et al., Civ. No. 1970-71 (D.D.C.); Rural Housing Alliance
_ v. Department of Agriculture, Civ. No. 2460-72 (D.D.C.); Smith v.
““Department of Justice, Civ. No. 1840-72 (D.D.C.); Stern v. Klein-
‘dienst. Civ. No. 179-73 (D.D.C.); Wecksler 3. Sciuirz, 324 F. Supr.
{continued)
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in which the Court of Appea

an exemption 7 cage pending
“concerm'ng the effe

Is has requijred parties with

_before it to submit memo-
ct of Wez’sberg.” &

view of agency deter;
The role of the court s thus reduceq to
T stamp, and the agency is

virtually un-
it can designate gz “part of an investi

urposes,” 16

ninations of

gatory

14 (continued) 1084

(D.D.C. 197] ); Weinstein », Kleindienst,
); Weisberg 'y, Departinen; of Justice, Ciy.
Departmeny o

Civ. No. 2278-72 (D.D.C.

No. 718-70 (D.D.C. 1970); Weisberg v,

); Wellford v, Hardin,

1970), 444 F.o4 21 (4th Cir.

Supp. 768 (D.D.c. 1970); Willigms v,

Del. 1972), 479 F.2d 317 (31d Cir, 159733,

al. v, John A Shaffer, er al,

On Race And
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conclusory designation, he is not entitled to an eviden-
tiary hearing on his contentions. 17 If the court so
chooses, it can simply accept the assertions contained in .
the government’s pleadings or affidavit, which may be not
only conclusory, but even false.}® Another practical effect
of the Court of Appeals decision is to shift the burden of
justifying the nondisclosure of information from the govern-
ment, where the Act expressly places it, to the plaintiff,
who now must affirmatively show that the exemption does
not apply. Yet the very nature of most requests for dis-
closure of information makes it nigh impossible for a plaintiff
to meet that burden, 19 especially where no hearing is held.

The legislative history of exemption 7 is contrary to the
result achieved by the Court of Appeals. The Freedom of
Information Act was enacted because the previous informa-
tion law, old section 3 of the Administrative Procedure Act

16 (continued) the Department of Justice then claimed these
public court documents were “part of an investigatory file compiled
for law enforcement purposes.” Plaintiff was awarded summary judg-
ment. Some of the documents thus obtained constitute exculpatory
evidence important to Ray’s defense. However, the same result would
not obtain under the new Weisberg decision for which petitioner now
seeks certiorari. '

17 In the instant case, Weisberg did dispute the government claim that
spectrographic analyses were “part of an investigatory file compiled for
law enforcement purposes,” but the district court, ruling from the bench,
granted the Department’s motion to dismiss at the conclusion of the oral
argument.

18 1n the instant case Weisberg maintains that virtually all of the asser-
tions in the Williams affidavit are conclusory, and some are also false.

19 For a discussion of why, see Vaughn v. Rosen, 484 F.2d 820
(D.C. Cir. 1973).

Jaghy

G Sire 1
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court. Petitioner finds no sup
approach which the Court of
spect to exemption 7

The Court of Appeals also cites Mink in rejecting W
berg’s claim that he js entitled to the s
sés under the *

Harvey Oswald would have ha
he been brought to trial.
the Court said: :

This appellant does not come within the defini-
tion -of “party.” The import of this language
was discussed in EP4 v, Mink, 410 U.S. at 86,
indeed the Court would have allowed access
only to such materials as “a private party

could discover in litigation with the agency.”
The short answer to appellant’s claim . . . is
that he does not come within the terms of

the Act. He was not engaged in litigation

with an agency, and neither was Oswald. (See
Appendix at B-15)

The Court of Appeals seems to be confused here,
the exemption 7 except clause is worded somewhat
ferently than is the exemption 5 except clause, read
“except to the extent available by law to a party other
than an agency.” Thus the question of whether or not
Oswald or Weisberg have engaged in litigation with an
agency is entirely irrelevant. Secondly, the Court of Ap-
peals seems to have misinterpreted this Court’s construc-

tion of the exemption 5 except clause, In the passage
referred to, this Court said:

First,
dif-
ing,

By its terms . . . Exemption 5 creates an ex-
emption for such documents only insofar as

port in Mink for the blanket
Appeals has taken with re-

pectrographic analy-
except clause” of exemption 7 because Lee
d a legal right to them had
In footnote 15 of its opinion,

;,:
it -
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t be available by law to.a
gation with the agency.”

This language clearly contemplates that the
public is entitled to all such memoranda Of
letters that @ private party could discover
in litigation with the agency (Emphasis
added. Mink, supra, at 86)

Thus, the access afforded by the exemption 5 clause is 10
be determined by rough analogy to abstract Tights, the
general rules goveming discovery 1in litigation between 2
private party and an agency, and does not, as the Court
of Appeals holds, require 2 concrete case. Weisberg con-
tends that the general concept of the except clause is
the same for both exemptions, and that, consequently;

¢he decision of this Court in Mink with regard 10 the ex-
emption 5 except clause is authority for granting Weisberg

access 10 the documents he seeks.

they «would no
party - - - in liti

IMPROPERLY GRANTED

ted material facts before
disclosure

DEPARTMENT’S MOTION
There were only two uncontes
the District Court: 1) Weisberg had requested
of the spectrographic analyses; 2) the Attorney General
had denied disclosure of these documents, citing exemption
7. The Government cited no law enforcement statute or
proceeding, state, local, or federal, pursuant to which the
spectrographic reports were in fact compiled. Weisberg
contends that this defect alone made it improper for the

District Court to grant summary judgment.

Nor could the District Court properly grant i Depart-
ment’s motion to dismiss. Weisberg’s,complaint; ated 2
were disputed issues oY fact, and

yalid claim of relief, there _
quires that where mattef@;umﬁiﬁ; e

Federal Civil Rule 1_2(b) e
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the pleading are presented to and not excluded by the
court, a motjon to dismiss Inust be treated as a motion
for Summary judgment. ‘

the De-
not meet any of these qualifica-

t

Weisberg presents the failure of the Department’s affidavit
1o comply with Rule S6(e) as a reason for granting certio-
Tari because jt Is obvious that plaintiffs in g Freedom of

Information Act suit have virtually no chance of winning
a tria] by affidavits jf

ave in counter-
the £overnment’s conclusor: gn-~ “Obfitepion

’ﬂ_-_.:-,m R - ——ie e - ST Y e —
# = 2 ~- s

R =TT IR Sy i

<1 STOUL 0 e slanurf ;m Freedom of Information
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Act suits, the court directed sweeping changes in the gov-
ernment’s method of responding to requests for the dis-
closure of information. The instant case requires a less
sweeping solution than the one ordered Vaughn: the
government must not be allowed to support a motion for
summary judgment with a conclusory affidavit which does
not qualify for consideration under Rule 56(¢).

CONCLUSION

This Court should grant this petition for a writ of certio-
rari because this decision is in direct conflict with the in-
terpretation which three other Circuits have given exemp-
tion 7 of the Freedom of Information Act. Only a de-

_ \cisic-m by this Court can clear up the resulting confusion.

Freedom of Information Act cases are usually of great
importance because the availability of information deeply
affects First Amendment rights, thereby determining
whether our people will have the informed judgment neces-
sary for self-government. This decision of the Court of
Appeals severely limits the information available to the
people. Contrary to the clear intent of Congress, the
decision of the Court of Appeals in effect turns the Act
from a disclosure into a withholding statute, thus Tepeat-
ing the tragic history of the 1946 Act. The implications
of this decision are particularly important because it comes
at a time when citizens everywhere are concluding that
secrecy in government has fostered unresponsive and some-
times even corrupt officials. As former Chief Justice Earl
Warren recently remarked in discussing the Freedom -of
Information Act:
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i - Judge, and Kavraan,* Dt

ed States District Judge for
the District of Maryland.

Kavrmax, District Judge: After unsuccessfully seeking
On several occasions to obtain administrative disclosure,
Harold Weisberg * brought this action to compel the dis.

closure under 5 U.S.C. $ 552(a) (3), popularly known gg
‘ i 4 the Department of
Justice (the Departm i

the assassination of President Kennedy:

Spectrographic analysis of bullet, fragments of byl -
et and other objects, Including g

arments and part of
vehicle and curbstone said to have been struck by bul-
et and/or fragments during as i

Sassination of Pres;j.
ent Kennedy ang wounding of Governor Connally.

¢ Sitting by designation bursuant to 28 U.S.C. §294(4d)
(1970).

?The Warren Commission wag established pursuant tc;
Executive Order 11130, November 29, 1963 (28 F.R, 12789, “w. .
Dec. 3, 1963) to “ascertain, evaluate, and report upon the-- %
facts relating to the assassination of the late President Ken-

TS —————
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i U.5.C. §552(b).(7).’ In support of its summary judgment
{88 notion, the Department filed the following affidavit by
FB.I. Special Agent Marion E. Williams: '

2edy and the subsequent violent death of the man charged with
te assassination.” The purposes of the Commission were to
yumine the evidence developed by the Federal Bureau of
lorestigation and any additional evidence that may hereafter
ome to light or be uncovered by federal or state authorities;
0 make such further investigation as the Commission finds

irable ; to evaluate all the facts and circumstances surround-
ag such assassination, including the subsequent violent death
%' the man charged with the assassination, and to report
o me [President Lyndon B. Johnson] its findings and con-

'5 U.S.C. § 552(b) (7) provides that the disclosure pro-
& visions of 5 U.S.C. § 652(a) (3) do not apply to “investigatory
fles compiled for law enforcement purposes except to the
extent available by law to a party other than an agency.”
¥ That latter exception is not applicable herein since Weisberg
B not entitled to the information he seeks as a party to any
iction other than the within suit. See Bristol-Myers Company
v F.T.C.,, 424 F.2d 935, 939 (D.C. Cir. 1970), cert. denied,
400 U.S. 824 (1970); Cooney v. Sun Shipbuilding & Drydock
Company, 288 F. Supp. 708, 711, 712 (E.D. Pa. (1968) ;
Barceloneta Shoe Corp. v. Compton, 271 F. Supp. 591, 593,
894 (D. P.R. 1967). Sec also H.R. Rep. No. 1497, £9th Corng..

520 Sess 11 (1086). hereinzfier eitad a: Wapes Renn=
Lo~ = T te—e— —zzs fe T TT o - i = -
el e 27 mEs? I TS N
_:‘-‘.;vc._ ?.s:’ - e -..»‘-»‘x:: .‘>~ - - .. e
e s o - =
o i . e -
SEBE e T
= % e Mot} - e - -
SUPD.. - sl D L a 0T oL ~IC. 136 WITILn tme e

———— saeead EEPR SR

seed not resoive herein because the record does not indicate
at any other person has received or is entitled to receive

erein. If this information had been disclosed to a “party”,

ted for further secrecy would seem substantially diminished.
However, this is not that case.
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referred to in the suit entitled “Harolq Weisberg
V. Department of Justice USDC D.C., Civil Action
No. 2301-70,” and more specifically, the 8pectro-

subject to disclosure under that Section. The District Court
also concluded that certain of the items had either been
donated by ap authorized representative of the Estate of
John F, Kennedy or acquired, subject to restrictions on access

by virtue of 44 U.S.C. §§ 2107, 2108 (¢) which authorizes the
Administrator of GSA to accept for deposit papers, documents
and other historica] materialg of a President of the United

tates subject to the restrictions impoged by the donors as to
their availability and use, or by virtue of Pl 89-318, 79
Stat. 1185. That law gives the Attorney General authority
for one year from the date of its enactment, November 2,
1965, to acquire certain items of evidence considered by the
Warren Commission, and provides that all right, title, and
interest in those items acquired by the Attorney Genera] vest
in the United States. Section 4 of Public Law 89-318 provides
that all items acquired by the Attorney Genera] “be placed

ices for breservation under such rules and regulations as he
may prescribe.”

5 U.S.C. § 552 (b) (3) provides that the disclosure provisiong
of 5§ U.S.C. §552(a) (3) do not apply to matterg “speciﬁcally A
exempted from disclosure by statute.”

Additiona]ly, the District Court found that the following
item sought by plaintiff from the Navy, although properly 2
record within the meaning of Sention SEZ e e i e,
VTS CuRind g R
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graphic examinations of bullet fragments recovered
during the investigation of the assassination of
President John F. Kennedy and referred to in
paragraphs 6 and 17 of the complaint in said case.

These spectrographic examinations were conducted
for law enforcement purposes as a part of the FBI
investigation into the assassination. The details of
these examinations constitute a part of the investi-
gative file, which was compiled for law enforce-
ment purposes and is maintained by the Federal
Bureau of Investigation concerning the investiga-
tio(;l of the assassination of President John F. Ken-
nedy.

The investigative file referred to in paragraph “3”
above was compiled solely for the official use of U.S.
Government personnel. This file is not disclosed by
the Federal Bureau ef Investigation to persons
other than U.S. Government employees on a “need-
to-know” basis.

5. The release of raw data from such investigative
files to any and all persons who request them would

record was sufficient to establish that none of the items re-
quested from the Navy were in the Navy’s custody or control
and that therefore summary judgment in favor of the Navy
was proper. The Tenth Circuit found it unnecessary to decide
the question of whether the District Court properly concluded
that certain of the items sought were not “records” under
Section 552 because all of those items whether records or
not, were exempt from disclosure.

Unlike Nichols, in this case there is no allegation or indi
tion by the Government that the “analyses” Weisberg see
were acquired pursuant to any statute or regulation whi
exempts them from disclosure. Furthermore, Weisberg do
not seek disclosure of any tangible evidence of the type
quested in Nichols. Weisberg seeks disclosure only of spectro-__ .
graphic analyses which are similar in kind to the “diagnosis”
sought from the Navy in Nichols and which the District
Court held to be a’ record within the meaning of Section 552.
825 F. Supp. at 137. ‘
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seriously interfere with the efflicient operation of
the FBI and with the proper discharge of its im-
portant law enforcement responsibilities, since it
would open the door to unwarranted invasions of
privacy and other possible abuses by persons seek-
ing information from such files. It could lead, for
example, to exposure of confidential informants;
the disclosure out of context of the names of in-
nocent parties, such as witnesses; the disclosure of
the names of suspected persons on whom criminal
justice action is not yet complete; possible black-
mail; and, in general, do irreparable damage. Ac-
quiescence to the Plaintiff’s request in instant liti-
gation would create a highly dangerous precedent
in this regard.

Weisberg did not submit any counteraffidavit or any other
Rule 56 documents. After hearing oral argument from both
parties, the District. Court, without setting forth its rea-
sons, granted the Department’s motion to dismiss.

In Bristol-Myers Company v. F.T.C., 424 F.2d 935, 939-
40 (D.C. Cir.), cert. denied, 400 U.S. 824 (1970), Chief
Judge Bazelon, in reversing the grant of a motion to dis-
miss the plaintiff’s Freedom of Information Act complaint,
and in commenting upon the 5 U.S.C. §552(b)(7) exemp-
tion, wrote: )

* * * [Tlhe agency cannot, consistent with the broad
disclosure ‘mandate of the Act, protect all its files
with the label “investigatory” and a suggestion that
enforcement proceedings may he launched at some un-
specified future date. Thus the District Court must
determine whether the prospect of enforcement pro-
ceedings is concrete enough to bring into operation the
exemption for investigatory files, and if so whether the
particular documents sought by the company are nev-
er+helege Flooarerglile, :

In the within case, no criminal or civil action relating
% to the death of President Kennedy is pending nor is it-in-
dicated by the Government that any such future action is

B
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contemplated by anyone. Nor is Weisberg the subject of
any investigation. He simply asks for information which
he alleges he is entitled to have made available to him un-
der 5 U.S.C. §552(a)(3). The language of Section 552,
supported abundantly by the legislative history of the
Freedom of Information Act,* places the burden on the

Government to show why non-revelation should be per-

mitted, and requires that exemptions from disclosure be
narrowly construed and that ambiguities be resolved in
favor of disclosure. See generally Getman v. N.L.R.B:,

450 F.2d 670, 672 (D.C. Cir. 1971); Soucie v. David, 448

F.2d 1067, 1080 (D.C. Cir. 1971); Wellford v. Hardin, 444
F.2d 21, 25 (4th Cir. 1971); Bristol-Myers Company wv.
F.T.C., supra at 938-40; M. A. Schapiro & Co. v. Securities
& Exchange Comm’n, 339 F. Supp. 467, 469, 470 (D. D.C.
1972); cf. Lalorte v. Mansfield, 438 F.2d 448 (2d Cir.
1971) (Friendly, J.). In Wellford v. Hardin, supra at 25,

Judge Butzner commented that 5 U.S.C. §552(c) provides

that the Act “ ‘does not authorize withholding of informa-

tion or limit the availability of records to the public, ex-

cept as specifically stated’” and noted Professor Davis’
emphasis upon “‘[tlhe pull of the word “specifically”.
.. .7 K. Davis, The Information Adct: A Preliminary
Analysis, 34 U. Chi. L. Rev. 761, 783 (1967). It follows that
the exemption set forth in 5 U.S.C. §552(b)(7) applies
only when the withholding agency sustains the burden of
proving that disclosure of the files sought is likely to cre-
ate a concrete prospect of serious harm to its law enforce-
ment efficiency either in a named case or otherwise. See
Bristol-Myers Company v. F.T.C., supra at 939, 940.

The Court below granted the Government’s moti

¢ S. Rep. No. 813, 89th Cong., 1st Sess. 3 (1965), hef&nﬂ‘gg%“

after cited as Senate Report. House Report at 5.

¥
§
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Williams.®* But even if that affidavit is given full consid-
eration, it is a document which is most general and con-
clusory and which in no way explains how the disclosure
of the records sought is likely to reveal the identity of
confidential informants, or to subject persons to bhlack-
mail, or to disclosure the names of eriminal suspects, or
‘in any other way to hinder F.B.I. efficiency.® The conclu-
sions that the disclosure Weisberg seeks will cause any. of
those harms is neither compelled nor readily apparent,
Fand therefore does not satisfy the Department’s burden
of proving under 5 U.S.C. § 552(b) (7), as the Department
~must, some basis for fearing such harm.” Neither the

® Weisberg contends that certain parts of the Williams’ af-
fidavit do not qualify for consideration under Federal Civil
Rule 56. Those contentions, on remand, should, if Weisberg
desires, be brought to the attention of the District Court.

¢ An F.B.IL investigatory file may generally relate to orga-
nized or other crime and may not have been originally in-
tended for use in the prosecution of any named individuals,
or, even if so originally intended, may no longer be intended
for such use. The data contained in.such a file may, however,
require the protection of secrecy so as not to dry up future
sources of information or to pose a danger to the persons who
supplied the information or to prevent invasion of personal
privacy. 5 U.S.C. § 552(b) (7) would appear sufficiently flex-
~ ible to include within its protection such an investigatory file
when and if such protection is required. Frankel v. Securities
- & Exchange Commission, 460 F.2d 813 (2d Cir. 1972) ; Evans
-v. Department of Transportation, 446 F.2d 821, 823-24 (5th
| Cir. 1971), cert. denied, 405 U.S. 918 (1972) ; Cowles Commu-
nications, Inc, v. Department of Justice, 825 F. Supp. 726, 727
b (N.D. Calif. 1971). In such instances, in ecamera inspection
by the Distriet Court might be appropriate. See discussion
mfrant p. 11, n.10
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FB.I nor any other governmental agency can shouldef
that burden by simply stating as a matter of fact that it
has so done, or by simply labelling as investigatory a file

words of Section 552(b) make the burden of j)roof provi-
sions of Section 552(a) (3) inapplicable in determining

whether the Section 552 (b) exceptions apply (but sce the con-
trary approach taken in all opinions, majority, concurring '
and dissenting, in Environmental Protection Agency, et al.
v. Mink, et al,, U.S. — (January 29..1973), and the
Ninth Circuit’s seeming assumption to the contrary in Ep-
stein v. Resor, 421 F.2d 930, 932 (9th Cir. 1970)), that con-
tention in no way compels any different conclusions than
those expressed in this opinion. The underlying philosophy
of Section 552 favors disclosure. See Senate Report at 3. Sec-
“tion 552(c) provides that Section 552 “does not authorize
withholding of information or limit the availability of records

to the public, except as specifically stzted in this section.” See
the discussion supra at pp. 7.8 re Wellford v. Hardin, supra.
t exceptions from the dis-

The thrust of Section 552 (c) is tha
closure provisions of Section 552 are to be carefully construed.

See House Report at 11: Senate Report at 10. To place the
burden of proof on the plaintiff to prove the nonapplicability
of a Section 552 (b) exception when the Government as a rule
has knowledge of nearly all the facts relevant to such an ex-
ception would be contrary to the disclosure philosophy of all
of Section 552 and specifically of Section 552(c). Moreover,
placing the burden of proof on the plaintift would also seem-
ingly run contrary to the underlying philosophy set forth in
the House Report which, in explaining why the burden of
proof was placed on the agency to justify the withholding of
information in Section 552(a) (3), stated (at 9): “A private
‘citizen cannot be asked to prove that an agency has withheld

jinformation improperly because he will not know the reasons

for the agency action.” See also Senate Report at 8. That
reasoning would seem equally applicable in determinife

relationship among 552(a) (3), 552 (b) (7) and 552 (c3
In Environmental Protection Agency, et al. v. MinkH§e
supra, Mr. Justice White, in the majority opinion, helli

under b
specifically required by Execu

tive order to be kept secret in
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n Act is to accomplish its

crease the citizen’s access to
t as true in &
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the Freedo
“primary purpose,
government records.
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-gtill be classified as “top gecret” in the intereste of the
national defense or foreign policy-
Here we part company with appellant.

Section (b) (1) is couched 1
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the exception of the third) the very pasis for
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open to judicial review. * * « Under (D) (1) this is pot
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order has been

ton whether an appropriate executive
he material in question. [Footnote omitted;
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citations omitted.]
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tin remanding in co
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or jntra-agency memorandums or letters which would not be
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with the agency’ s White in t
he burden of showing entitle-

on the Government~

8 Getman V. N.LR.B, 450 F.2d suprd at 672, in which
Judge Wright quoted from Judge Bazelon's opinion in Bris-
tol-Myers. See Ph’ﬂadelphia Newspapers, Inc. V. -Department
of H & U.D., 843 F. Supp. 1176, 1180 (E.D. Pa. 1972)3
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case in which the public appetite for further information
has been fully met as it is in this case in which the dis-
closnure sought relates to a national tragedy concerning
which discussion and debate continue.

This case is hereby remanded to the District Court for
further proceedings in accordance with this opinion. If
v on remand the Government is fearful that in order to
satisfy its burden of proof, it will of necessity disclose in-
formation, the revellation of which will cause the type of
harm 5 U.S.C. §552(b)(7) seeks to avoid, the District
Court will always have the right, in its “informed discre-
tion, good sense and fairness”® to conduct the proceedings.
in such a way, either by in camera inspection or otherwise,
as to give the Government the opportunity to meet its
burden and at the same time to preserve such secrecy as
is warranted.1°

ciety in the United States is the fact that such a political tru-
ism needs repeating, * * *”

* Alderman v. United States, 394 U.S. 165, 185 (1969).

10 See M.A. Schapiro & Co. v. Securities & Exchange
Comm’sn, 339 F. Supp. supra at 469, in which the Court
- viewed certain documents in canmera, and ordered information
therein to be disclosed See also Evans v. Department of Trans-
portation, 446 F.2d supra at 823; Cowles Communications,
Inc. v. Department of Justice, 325 F. Supp. suprae at 727; cf.
Fisher v. Renegotiation Board, F.2d (D.C. Cir.
November 10, 1972) ; Grumman Aircraft Engineering Corp.
_V. Renegotiation Roard. 425 F.2d 578 (N . (Tiy. 1970). The

1 eomeo inspociion fachnicne wonld IR RERN R LR AR ST D

S L N L L R LTSI N R Sy, ok T P AR ey
;.‘,3* S oaXx ~o. Y R B 3 )
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4) sud (M. Prankel v, Secutitios & Exchange Commissio
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DiNarEr, Senior Circuit Judge, dissenting :
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* Sitting by designation bursuant to 28 U.S.c. § 292(c)
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With regard to the spectographic analyses, if you are

not aware of it, ., . I think you should know -that if - - -

it does not agree in the mosi minute detail with the
interpretation put upon it by the Warren Commis.
sion, their Report is a fiction.

* * * * *
With regard to the photograph identified as FBI
Exhibit 60 requested in my letter of April 22, 1970,
addressed to the Attorney General, I provide this
information and request:

“This is a picture of President Kennedy’s
shirt. The shirt itself is withheld from examina-
tion and study and any taking of pictures of it
is prevented on the seemingly proper ground that
neither the government nor his estate want any
undignified or sensational use of it. I have -
explored this thoroughly with the National
Archives and the representative of the estate,
verbally and in extensive correspondence. How-

i to which the available pic-
tures can be put that is of any other nature,
for they show nothing but his blood.”

The appellént’s complaint in paragraph 6 had alleged
that after the assassination of President Kennedy on
November 22, 1963, the Federal Bureau of Investigation
had spectrographically analyzed and compared the follow-
ing items: ‘ ' v

a) the bullet found on the stretcher of either
President Kennedy or Governor John Connally . of
Texas (Identified as Exhibit 399 of the President’s
Commission on the Assassination of President Ken-
nedy, hereafter referred to as the Warren Commis-
sion);

b) bullet fragment from front seat cushion of the
President’s limousine 7 -

¢) bullet fragment from beside front seat;

d) metal fragments from the President’s head;

e) metal fragment from the arm of Governor Con-
nally;
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f) three metal fragments recovered from rear floor
board carpet of limousine;

"g) metal scrapings from inside surface of wind-
-shield of limousine; and

h) metal scrapings from curb in Dealey Plaza
which was struck by bullet or fragment. '

‘Appellant’s complaint in paragraph 17 made further
reference to Exhibit D, the letter of May 16, 1970, above
mentioned, alleging that accompanving that letter was a
completed form D.J. 118 (“Request for Access to Official
Records Under 5 U.S.C. 552(a) and 28 CFR Part 167)

describing the records sought as follows:

“Spectographic analysis of bullet, fragments of bullet
and other objects, including garments and part of
vehicle and curbstone said to have been struck by
bullet and/or fragments during assassination of
President Kennedy and wounding of Governor Con- -
nally. See my letter of 5/16/70. -

(See Exhibit D appended hereto.)”

The Department of Justice, relying uvpon 5 U.S.C.
§$552(b)(7), rejected the appellant’s request explaining

the work notes and raw analysis data on which the
results of the spectrographic tests are based are
part of the investigative files of the FBI and are
specifically exempted from public disclosure as in-
vestigatory files compiled for law enforcement pur-
poses. 5 U.S.C. §552(b)(7) ... .2

35 US.C. §552(b) (7) as here pertinent reads:
' (b) This section shall not apply to matters that are—

* * * » *

{7) investigatory files compiled for law en-
forcement purposes . . .. . N

Both the appellant and the Department were well aware
that the reswlts of the spectrographic tests had been sub-
mitted to the Warren Commission and that the appellant
‘wanted, not “results” but the analyses themselves.
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President Kennedy was Pronounced dead at 1:00 pam.
on Friday, November 2,
Lyndon B. Johnson was
President of the United Sta
left Texas for Washington.

Director Hoover testified before the Warren Commis-
sion that ’

"ashington
ated with me within the first 24 hours -
the Bureau to pick up the Investigation of

presidency.

- However, the President has a right to request the
Bureau to make special investigations, and in this

“instance he asked that this investigation be made. I
immediately assigned a special force headed by the
special agent in charge at Dallas, Texas, to initiate
the investigation, and to get all details ang facts
concerning it, which we obtained, and thep Prepared

" & report which we submitted to the Attorney General
for transmission to the President. Hearings before
the Warren Commission, Vo). 5, page 98.

Clearly the President contemplated collaboration with
Texas authorities by representatives of the Secret Serviee
and of the Federal B i

early apprehension

Perpetrator of the crime,

Speedily it was dev
assassin’s bullets had
Lee Harvey Oswald. Oswald was Dlaced: under  arrest
~And charged with (e commission of he criug Nome
foriy cednht hours lason while in the CNRIAIY of Dallas

P
TR

Yo li Ve 1 Avas 88T kT an dee o en
Police Depariment, Oswald a8 188l shor Incang Jdack
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Ruby in full view of a horrified national televiéion
audience. '

Thereafter, President Johnson on November 30, 1963,
issued Executive Order No. 11130, 28 Fed. Reg. 12789
(1963), appointing a Special Commission under the Chair-
manship of the Chief Justiee of the United States. (Here-
inafter, the Warren Commission, or Commission). The
Commission was directed

to examine the evidence developed by the Federal
Bureau of Investigation and any additional evidence
that may hereafter come to light or be uncovered by
federal or state authorities; to make such further
investigation as the Commission finds desirable; to
evaluate all the facts and circumstances surroundmg
such assassination, including the subsequent violent
death of the man charged with the assassination, and
to report to me [President Johnson] its findings
and conclusions. _
L L ] L ] L L ® & ® * ’ L

All Executive departments and agencies are di-
rected to furnish the Commission* with such facili-
ties, services and cooperation as it may request from
time to time. . ‘

Lyndon B. Johnson

The President’s Commission on the Assassination of
President John F. Kennedy in the Foreword of its
Report, xii, states

The scope and detail of the investigative effort by
the Federal and State agencies are suggested in part
by statistics from the Federal Burean of Inveshga-

tion and the Secret Service. Tmmediately ai fteg the _

ized the Commission to require the attendance of witne
and the production of evidence.
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vember 22, 1963, the Federal Bureaun of Investigation
conducted approximately 25,000 interviews and rein. e
terviews of persons having information of possible
relevance to the investigation and by September 11,

1964, submitted over 2,300 reports totaling approxi-

mately 25,400 pages to the Commission. During the

same period the Secret Service conducted approxi-

mately 1,550 interviews and submitted 800 reports
totaling some 4,600 pages.

The appellant had argued that the materials he sought

- could not have been part of investigatory files “compiled
for law enforcement purposes” since in 1963 there had
been no statute denouncing as a federal crime, the assas-
sination of a president® He thus contended that he “i

- entitled to the sought material as a matter of law and no
as a matter of grace.” '

It is my view that (1) the district Judge correctly per-
ceived that the materials here sought were part of an
investigatory file which had been compiled for law en-
forcement purposes, and (2) such materials were specif-
ically exempted from disclosure by the express language
of the statute. (See note 3, supra.)

I respectfully suggest that the documents I have set
forth demonstrate beyond peradventure that an investiga-
tion had been inaugurated by direction of President
Johnson, that it went forward immediately under Director
Hoover and attained a scope and wealih of detail by the
Federal Bureau of Investigation and other agencies,
unequalled within the knowledge of most of us. Thus,
there became available an investigatory file which uniquely:
had been compiled for law enforcement purposes, and the

" evidence &0 collected was specifieally exempied from dis.

locm an Hhad Ta --nnfn\\”a]y\(n.q LY e e That

R 1L T YT O ST PO {5
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Senate Report 813, 89th Cong., 1st Sess., 3 (1965) to
accompany the proposed legislation explained:
- It is also necessary for the very operation of our

government to allow it to keep confidential certain

material such as the investigatory files of the Federal
Bureau of Investigation,

as noted in Frankel v. Securities and Ezchange Commis-
ston, 460 F.2d 813, 817 (2 Cir. 1972) ; Evans v. Department
of Transportation of United States, 446 F.2d 821, 824, note
1, (5 Cir. 1971), cert. deniecd 405 U.S. 918 (1972) ; cf.
N.L.R.B. v. Clement Brothers Co., 407 F.2d 1027 (5 Cir.
1969), and Cowles Communications, Inc. . Department of
Justice, 325 F. Supp. 726 (D.N.D. Calif. 1971). See also
EPA ~v. MINK, U.S. , note G, (Jan. 22, 1973).

To me, it is unthinkable that the eriminal investigatory
files of the Federal Bureau of Investigation are to be
thrown open to the rummaging writers of some television
crime series, or, at the instance of some “party” off the
street, that a court may by order impose a burden upon
the Department of Justice to Justify to some judge the
reasons for Executive action involving Government policy
in the area here involved.

In this respect I deem it fundamental that the Attorney
General in myriad situations must exercise the discretion
conferred upon him by law. He must decide whether to
prosecute or not. He must decide whom to prosecute. He
must decide when to prosecute. He must evaluate the evi-
dence necessary to an informed judgment. We ourselves
have made it clear:

It is well settled that the question of whether and¥
when prosecution is to he instituted is within the
discretion of the Attorney General (citing cases).®

¢ Powell v. Katzenbach, 123 U.S.App.D.C. 250, 359 F.2d
234 (1965), cert. denied, 884 U.S. 906 (1966). For verious
instances presenting discretionary problems, see Pugach
v. Klein, 193 F.Supp. 630, 634-635 (S.D.N.Y. 1961).
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1 suggest in any event that 5 U.S.C. §552(a) has mno
bearing whatever on our problem, and as to the situation
proffered by the complaint, subsection (a)(3) has con-
ferred no jurisdiction on the district court. I am satisfied
that the district judge was right, and perceiving thai the
materials here sought were included among investigatory
files compiled for law enforcement purposcs, his ruling on
this phase was governed by Section 552(b)(7).

il

One might reasonably suppose that not even a dedicated
sensation-seeker would have claimed the right to compel
the Kennedy Estate or the Kennedy family to turn over
for inspection portions of the body *° of the late President,
or his personal property or the clothing he had worn
November 22, 1963. Yet the public-mindedness of -the
family was revealed in The New York Times of January
6, 1968 when for the first time the text of a letter was
disclosed. That letter, dated October 29, 1966, set forth an

‘miss on the basis of insufficiency of the allegations of
the complaint, we think the court was justified in doing
so. It appears, however, that the court probably relied
upon data not limited to the allegations properly con-
sidered on & motion to dismiss. If so, this too was
justified because the motion to dismiss was joined with
a motion for summary judgment. The action of the
court may fairly be construed as a grant of the latter
motion as warranted by the law as applied to the facts
which present no material factual issue precluding the
grant of summary judgment.”
See Carter v. Stanton, 405 U.S. 669 (1972), and Donof
v. Camp, U.S.App.D.C. —, — F.2d (Oct. 1
1972). ‘ ;

10 The New York Times of August 27, 1972 reported.
some detail that one said to be a pathologist was seeking-
access to a portion of the murdered President’s brain.




The text of the letter agreement as reported by the
Times reads in part:

The family of the late President John F.- Kennedy
shares the concern of i

nedy, as well i erials relating to the
assassination, should be deposited, safeguarded and
preserved in the Archives of the United States as
aterials of historieal importance, The family
desires to prevent the undignified or sensational use
of these materials (such as Jpublic display) or any

other use which would tend in any way to dishonor
€ memory of the_late President or cause

might deem hecessary and appropriate 12

S .

11 See 44 U.S.C. § 2107 which provides that the Admin-
istrator of General Services, in the public interest, may
accept for deposit historical materials of g President or
former President of the 8 “subject ‘to restric-
i to their use.”

-5.C. §2108(c) provides that accepte

S —istorica) materials are subject o restricons sizted 3

¥riting by the grmows Ingludire & TeSricTicn the- ther be
kept in 2 Presidentiz] archive) deposiiorr.

2 Frueihoy detztisr pamSictao, e ot T

-
Date
—-. Tremeste st Faeee TESTLCT S - s “
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Meanwhile, Congress had not been idle. In support
of H.R. 9545, which became Public Law 89-318, approved
November 2, 1965, the House considered its H. Report
813. Then pending legislation was described as “vital and
needed promptly.” :

The Senate Report No. 851 filed in due course by the
Judiciary Committee noted that the “national interest”
“requires” that the Attorney Gemeral be in position to
determine that any of the eritical exhibits considered by
the Warren Commission be acquired and be permanently
retained by the United States.

Such references are here pertinent as we read Nichols
v. United States, 325 F. Supp. 130, 135, 136 (D. Kan. 1971),
where the district judge lists the assassination material

access to the transferred materials may be seen from the
letter itself, Pub. Doc. Exhibit A, Warren Commission for
Assassination, National Archives Record Group 272. ‘

See, generally, regulations for the use of donated historical
materials, 41 CFR Part 105-61, with provision that public use
of such materials is subject to all conditions specified by the
donor or by the Archivist of the United States (41 CFR 105-
61.202). More specifically, the Archivist has published guide-
lines for review of materials submitted to the President’s
Commission on the Assassination of President Kennedy. See
National Archives Record Group 272,

13 One private party had previously sought possession of
the assassination weapon utilized by Oswald. See United
States v. One 6.5 mm. Mannlicher-Carcano Military R. 250 F.
Supp. 410 (N.D.Tex. 1966), with its detailed stipulation of
facts as to the Oswald weapons and with references to the
Senate and House Reports concerning P.L. 89-318. And see
the same case on appeal where the Fifth Circuit in 19689,

i 206 F.2d 1170, took note that the Attorney General on
- *November 1, 1966 had published his determination that

e “items considered by the Warren Commission should be

‘ & acquired by the United States. See Section 2(a) of PL."
§ 89-318. _ :




5 U.S.C. $552(b)(3) and con.
een “specifically exempted from
’ Relying upon P.L. 89318, supra,
f the Archivist

stituted matter which had b
disclosure by statute.’

upon the opinio
he stated

acquired either up

89-318, 79 Stat. 11 D,
arren Co

2107, 2108(c)

The Supreme Court denied certiorari, —— TS, —
(October 24, 1972, 41 U.S.L.W. 3223).

That is. good enough for me,

r our affirmance of the
the instant case.

MSee our n. 2, supra. »
1 See brief for the United States in
Sta

Nichols v. United
tes, Supreme Court No. 72-210, October Term, 1972,

Tewer
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The opening paragraph of the Commission’s Report to
the President read, in part:

The assassination of John Fitzgerald Kennedy on
November 22, 1963, was a cruel and shocking act of
violence directed against a man, a family, a nation,
and against all mankind. young and vigorous
leader whose years of public and private life stretched
before him was the victim of the fourth Presidential
assassiiation in the history of a country dedicated to
the concepts of reasoned argument and peaceful polit-

ical change.®
I suggest that whether under 5 U.S.C. § 952(b) (7), Part
I hereof, or under §552(b)(3), specifically exempting
from disclosure by statute the materials appellant had
sought, Part IT hereof, the law, as to the issue before us,

forfends against this appellant’s proposed further inquiry
into the assassination of President Kennedy.

REQUIESCAT IN PACE.
I would affirm the judgment of the district court.

1¢ Report of the President’s Commission, Chapter I, pags 1.

e T e v —
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" upon Section 552(b) (7) of the Act which, as here perti.
nent, provides:

(b) This section shall not apply to matters

that are

(7) investi
burposes . , |,

order for rehearing e bane.

* Prior to the institution of this action the Attorney Genera]
had denjeg appellant’s application f

or administrative relief
“records” the following:

of bullet, fra

Wherein he described as
“Spectro

0 materia] jiggye
ons v, Schuyler,
Carter v, Stanton,
2); and see Nichols v, Uniteg Staiec
Cir). cep Chres g oo 3
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vance to the investigation ang Ly September
11, 1964, submitted over 2,300 reports totaling
approximately 25,400 pages to the Commission.
During the same period the Secret Service con-
ducted approximately 1,550 interviews and sub-
mitted 800 reports totaling some 4,600 pages.

We deem it demonstrated beyond peradventure that
the Department’s files: (1) were investigatory in na-
ture; and (2) were compiled for law enforcement pur-
poses.” When that much shall have been established, as
is so clearly the situation on this record, and the district
Jjudge shall so determine, such files are exempt from com-
pelled disclosure.

II. _
While the statute speaks for itself in the respect under

consideration, we may note that the legislative history

additionally explains:

It is also nhecessary for the very operation of our
Government to allow it to keep confidential cer-
tain material, such as the investigatory files of
the Federal Bureau of Investigation.*

"We are not at this point concerned with the “except”
clause of subsection (7) which protects the Department’s files
“except to the extent available by law to a party other than
an agency.” See the definition of “party” in 5 U.S.C. § 551(3)
and note 15, infra.

*S. Rep. No. 813, 89th Cong., 1st Sess., at 8 (1965) ; see
also H.R. Rep. No. 1497, 89th Cong., 2d Sess., at 6 (1966).
EPA v, Mink, 410 U.S. 73, 80, n.6 ( 1973), Frankel v. Securi-
ties and Exchange Commission, 460 F.24 813, 817, (2 Cir.),

cert. denied, 409 U.S. 882 (1972) ; and see Cowles Communi- -
cations, Inc. v. Department .of Justice, 325 F. Supp. 726, 727 .

(N.D.Cal. 1971), (where in-camera inspection was directed
only to ascertain whether or not there was an investigatory
file compiled for law enforcement burposes). And see Evans
v. Department of Transportation of United States, 446 F.24-

:
I




B-7

In slightly different context to be sure, Judge Hays
analyzed the Congressiona] burpose thus:
If an agency’s investigatory fi

able without limitation after

the investigation initially or
formation during the coyr
would be discloseq, The
closure woylg tend severe

se of the Investigation
possibility of such dis-
1y to limit the agencies’
tion and enforcement of
cies rely, to a large ex-
ration and on informa-
(Emphasis added) .

that 5 U.S.C. § 552 had as
€re was to be d;

tent, on vquntary coope
tion from informants,»

with agencies o the basis of secret

informatijon,” 1 We have repeatedly
821, 824, n.1, (5 Cir. 1971), cert. de

nied, 405 U.S. 918 (1972)
and NLR.B, v. Clement Brothers Co., 407 F.24 1027 (5 Cir.,
1969).

® Franke] v, Securities ‘ang Exchange Commissz’on, supraq,
note 8, 460 F.24 at 818.

’°Bannercraft Clothing Company, Ine. v, Renegotiaﬁon
Board, I.S. App. 1.0, » 465 Fogn . cer 25z f1uny
cert. granted. 410 175 4on IET2, - s AR R
Line 145 . Ulec 123 L3, App. D.C. 282, 411 F.
(1969) ; see also Grumman Aircraft Ep

Renegotiation Board,
3).

2d 696
gineering Corp. v.
No. 71-1730 (D.

C. Cir. July 3,
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made evident oyy appreciation of the Principle that gen-
erally disclosure, and not withholding, of information is
called for, especially where there is ap adversarial pos-
ture presented as ip Bristol-Myers Co. v. FTC, 138 US,
App. D.C. 22, 25, 424 F.24 935, 938, cert. denied, 400
U.S. 824 (1970.)» Byt the remedy appropriately pro-

i i i D every situation,

52 (b)

had been spe-
We are not treat-

1 And see, generally,
Labor Relations Board
F.24 670, : . V.
Trade C ission, S, L. 237, 244, 450 F.24
App. D.C. 144, 154,
v. Schuyler, 151 U.S. App.
» 409 U.S. 1076 (1972) ;
.V, Renegotiation Board,
U.S. App. D.C. 147, 425 F.2d 578 (1970).
Nothing in the foregoing cases runs c
Court’s treatment in EPA v, Mink, 410 U

rney General Rj , ursuant to Title 28
Section 509, p 73, July 11, 1973, 88
- § 3017 has amend-

pted from

f Information Act.

under thig Section
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for law enforcement purposes. Certainly the answer does
not depend upon what this appellant desires to accom-
plish if access be afforded. The Court has told us that
the Act does not “by its terms, permit inquiry into par-
ticularized needs of the individual seeking the informa-
tion.” EPA v. Mink, 410 U.S. at 86. Against the back-
ground we have hereinbefore set out, we may appropri-
ately turn, particularly as a frame of reference, to the
correspondence between the appellant and the Depart-
ment prior to the institution of this action.

This appellant, in his letter of May 16, 1970 attached
as an exhibit to his complaint, submitted to the Depart-
ment of Justice the following:

With regard to the spectrographic analysis, if
you are not aware of it, not then having been
in your present position, I think you should know
that if it does not agree in the most minute de-
tail with the interpretation put upon it by the
Warren Commission, their Report is a fiction.

Appellant then transmitted the Department’s form en-
titled “Request For Access To Official Record Under &
U.S.C. 552(a) and 28 CFR Part 16,” describing the
material set forth in our footnote 3, supra. A further
exhibit attached to the appellant’s complaint discloses
that the Department under date of June 12, 1970, wrote:

Spectrographic Analyses: You have asked for
access to the spectrographic analyses conducted
.on certain bullet evidence involved in the assas-
sination. :

I regret that I am unable to grant your re-
quest in that the work notes and raw analytical

partment’s investigatory files compiled for law enforcement
purposes “that are more than fifteen years old” subject to
certain deletions which include “(4) Investigatory techniques
and procedures.” (Emphasis added) Compare text quoted
supra, and identified in Frankel v. Securities and Exchange
Commission, 460 F.2d at 817-818, n. 9, supra.
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data on which the results of the spectographic
tests are based are part of the investigative files
of the FBI and are specifically exempted from
public disclosure as investigatory files compiled
for law enforcement purposes. 5 U.S.C. 552(b)
(7). The results of the spectrographic tests are
adequately shown in the report of the Warren
Commission where (Volume 5, pages 67, 69, 73
and 74) it.is specifically set forth that the metal
fragments were analyzed spectrographically and
found to be similar in composition.

Qur problem thus stems from what follows under the
" Freedom of Information Act after the Attorney Gen-
eral’s exercise of the decisional process devolving upon
him.

IIL

The Department of Justice, headed by the Attorney
General, 28 U.S.C. § 503, includes the Federal Bureau
of Investigation, 28 U.S.C. § 631. The Attorney General
is directly charged under 28 U.S.C. § 534 with the duty
to acquire, collect, classify and preserve identification,
criminal identification, crime and other records, and to
exchange such records with and for the official use of
authorized officials, not only of the federal government,
but of the States and cities. So it was that the Bureau
collaborated with the Dallas police.*

12 Such cooperation regularly follows as a matter of duty
in aid of law enforcement, indeed the magnitude of the effort,
scarcely realized, has been delineated in Menard V. Mitchell,
828 F. Supp. 718, 721-722 (D.D.C. 1971), following our re-
" mand in that case, 139 U.S. App. D.C. 113, 430 F.2d 486

(1970). o
: Cf. Public Law 88-245, the Appropriations Act of 1964,
* providing funds for the Federal Bureau of Investigation for <
the “protection of the person of the President of the United .
States; acquisition . . . and preservation of identification and
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‘that Congress was fully alive to the problem where in- {
vestigatory files of the FBI were involved. ;

Congress knows full well that in the first instance an
Attorney General in myriad situations must exercise the
discretion conferred upon him by law. .He must evaluate
the evidence necessary to an informed judgment. He
must decide whether to prosecute or not. He must de-
_cide whom to prosecute. He must decide when to prose-
cute. Functions in this area belong to the Executive under
the Constitution, Article II, Sections 1 and 3, and, as .
here, specifically to the Attorney General under 28 U.S.C.
§ 509. Consider problems such as we find were assessed
in Pugach v. Klein, 193 F. Supp. 630, 634-635 (S.D.N.Y.
'1961), and Moses V. Kennedy, 219 F. Supp. 762, 765

(1963), aff'd sub mom., Moses V. Katzenbach, 119 U.S.
App. D.C. 852, 342 F.2d 931 (1965). As Judge Wright
there said
. an investigation as to the adequacy or the
execution of these laws is not a matter within
the jurisdiction of the judicial branch of this

Government. .

And see Newman v. United States, 127 U.S. App. D.C.
263, 265, 382 F.2d 479, 481 (opinion by present Chief
Justice Burger, 1967). The Attorney General’s prosecu-
torial discretion is broad, indeed, and ordinarily at least,
is not subject to judicial review. Inmates of Attica Cor-
rectional Facility V. Rockejeller, 477 F.2d 375, 380 (2
Cir. 1973) ; Powell v. Katzenbach, 123 U.S. App. D.C.
250, 859 F.2d 234 (D.C. Cir. 1965), cert. denied, 384
US. 906 (1966); Tuohy V. Ragen, 340 U.S. 462, 467-
469 -(1951); cf. Adams V. Richardson, U.S. App.
D.C. , F.2d (en banc, June 12, 1973); but
we suggested that immunity respecting the exercise of
discretion may well be unavailable were the Departme
to be under investigation by a court or grand jury wh
graud or corruption might be involved, Committee
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Nuclegr Respo%sibility, Ine. v, Seaborg,
D.C. 385, 891, 463 F.2q 788, 794, (1971).
is certain, (5 U.8.C. § 801

Stat, 379), the Attorney G
Executive departments

Iv
Congress Surely realizeq that disclosure
required jn certain prescribed classiﬁcations. For ex-
ample, section 552 (b Provided that the section as g
Whole wag not to apply to Matters that gpe (3) «
cally éxempted from disclosure by statyte »

Iustrative, the Statuteg identifieq in 41 CFR § 105-60 604
(1972).

Ruling that we m;

18applied thgt sec-
tion,*s the Court reversed, Fpy V. Mink, 43¢ US. 73
( 1973), observing at 82 after a review of the Iegislative
istory,

-z

~ T, sa v ¢ L

“Mink v, Environmenta] Protéction Agency, - U.S. App.
» 464 F.2d 742 (1971).
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_argument that Congress intended the Freedom
of Information Act to subject executive security
classifications to judicial review at the insistence
of anyone who might seek to question them.

Lest there be any doubt as to the Supreme Court’s
teaching respecting Exemption (b) (1), its opinion, 410 ’ .
U.S. at 84, emphasized: : .

‘What has been said thus far makes wholly un-
tenable any claim that the Act intended to sub-
ject the soundness of executive security classi-
fications to judicial review at the insistence of
any objecting citizen.

P vt

There was to be no room for challenge, no “balancing”
function, no in camera inspection. Rather, upon the basis
of the “showing and in such circumstances, petitioners
had met their burden of demonstrating that the docu-
ments were entitled to protection under Exemption 1, 3
and the duty of the District Court under Section 552 j
(a) (38) was therefore at an end.” EPA v. Mink, 410 U.S. '
at 84.

In that very case, strikingly different treatment was i
prescribed even as to executive materials claimed to be
immune from disclosure under Exemption 5. EPA V.
Mink, 410 U.S. at 85 et seqg. The applicability of Ex-
emption 7 no less will turn ultimately upon a determina-
tion by the district court * that disclosure is not required
—as in the instant case. -

Granted that the Attorney General may designate cer-
tain investigatory files as having been compiled for law
enforcement purposes, his ipse dixit does not finalize the
matter, for there remains the judicial function of de-
termining whether that classification be proper. Where

3 Cf. Cowles Communications, Inc. v. Department of Jus- ,
tice, supra, n. 8. See generally the discussion in Vaughn v.
Rosen, U.S. App. D.C. , F.2d (Aug. 20, 1973) 2
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the district court ean conclude that the Attorney Genl
eral’s designation and classification are correct, the Free-
dom of Information Act requires no more. Here the
record overwhelmingly demonstrates how and under what
circumstances the files were compiled and that indeed
they were “investigatory files compiled for law enforce-
ment purposes.” When the District Judge made that
determination, he correctly perceived that his duty in

achieving the will of Congress under the Freedom of In-
formation Act was at an end.*

————————

** This appellant also argued that if Oswald had lived and
had been brought to trial, he wou}d have had a legal right to

n, and accordingly
qual right. He based this

as appears in the
clause “except to the extent available by law to a party other
than an agency.” Aside from the fact that there was no such
prosecution, Oswald’s “right” would h
only to the extent that the wanted m
“available by law,” and then only to hims
defined in § 551 (3). This appellant doeg
definition of “party.” The import of thj
cussed in EPA v, Mink, 410 U.S. at 86, indeed the Court would
have allowed public access only to such materials as “g pri-
- vate party could discover in litigation with the agency.” The
short answer to appellant’s claim in thig respect is that he
does not come within the terms of the Act. He was not en-
gaged in litigation with an agency, and neither wasg Oswald.
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ruled that there was no claim upon which

be 8ranted, that theye Was no issue ag to
any materia] fact, and that the Department was entitled
to judgment a5 3 matter of Jaw.’* The action was there-
upon dismissed, '

Affirmed,

* Cf. Nichols v, United States, 460 F.2d 671 (10 Cir.),
cert. denied, 409 U.S, 966 (1972). -

Our appellant had aphic analyses
of mater . 9, Supra) not unlike certain
i i i e Nichols had

the described
e specifica]]

erally, 41 CFR §1
and Vol. 11, Part 17,
1st Sess., Sept. 7, 1965).

The court found—without more—that the rules and regu-
lations are clearly within the grant of authority of Pyp, L.
89-318, and that the materials sought by Nichols came within
the exemption of § 552 (b) (3).

[Special “Regulation

e been subjected
to techniques of detail ation “will be with-
held from researchers as a meang of protecting them from
‘possible physical damage or alteration and in
serve their evidentiary integrity in the event ¢
official investigation of the assassinatjon of President John
F. Kennedy."]
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410 U.S. at 81-82. ’

] e

T






In the

lating to

within case, no eri
the death
nor is it in

r civil action
ent Kennedy ;
Government that
ted by anyone,

of Presid $ pending

have made available to hj
(a) (3).

a})undantly b

guage of
Y the legislative

nformatj

B s R N g
REer cited as Sep

67, 469, 470 |
eld, 438 F.24
In Wellforq v,

" emphasis upon ““[t1he
R avis, The

A Preliming s, 34 U.

. - Analys;
Chi. L. Rev. 761, 7g3 g

3, 89th Con

: g.. Ist Sess. 3
ate Report,

s20uke Nangs







B-21

(7), as the Department must, some basis for fearing
such harm.®* Neither the F.B.I. nor any other gov-
ernmental agency can shoulder that burden by simply
stating as a matter of fact that it has so done, or
by simply labellin i i
neither intends to

--of, in the future

* “The burden of proof is placed upon the agency which
is the only party able to Justify the withholding,” Houge
Report at 9. And see the specific wording of 5 U.S.C.
§552(a)(3).... While it may be that the introductory words
of Section 552(b) make the burden of proof provisions of
Section 552 (a) (3) inapplicable in determining wh
Section 552(b) exceptions apply (but see the contrary ap-
proach taken in al] opinions, majority, concurring and dissent-
ing, in Environmenta] Protection Agency, et al. v, Mink, et al.,

» and the Ninth Circuit’s

public, except as
specifically stated in th See the decision supra
at pp. 7-8 re Wellford v. Hardin, supra. The thrust of
Section 552 (c) is that exceptions from the disclosure pro-
visions of Section 552 are to be carefully construed. See

justify the

withholding of information in Section 552(a) (8), stated (at

9 : “A private citizen cannot be asked to prove that an

agency _has withheld information improperly because he
pee :

e




“least not without establishing the nature of some
harm which is likely to result from public disclosure -
of the file. Something more than mere edict or label-
ling is required if the Freedom of Information Act
is to accomplish its “primary purpose, ie., ‘to in-
crease the citizen’s access to government records.’ ” *

The above was, of course, written in the context of the
facts of this case. In most cases perhaps, the Govern-
ment may satisfy its burden of proof simply by estab-
lishing that the information sought was compiled for in-
vestigatory purposes and rests in an investigatory file,
none of the contents of which have ever been made public.
But that is not the case here.

I continue to agree with Judge Kaufman that the pur-
pose of the Act should not be defeated if there is avail-
able a judicial technique for advancing it and at the same
‘time ensuring that no harm comes to the interests Con-
gress intended to protect. In camera inspection, as re-

will not know the reasons for the agency action.” See also
Senate Report at 8. That same reasoning would seem
equally applicable in determining the relationship among
552 (a) (3), 552(b) (7) and 552(c).

L 4 * L R d

* Getman v. N.L.R.B, 450 F.2d supra at 672, in which
Judge Wright quoted from Judge Bazelon’s opinion in Bris-
tol-Myers. Sce Philadelphia Newspapers, Inc. v. Department
of H & U.D, 343 F. Supp. 1176, 1180 (E.D. Pa. 1972);
Cowles Communications, Inc. v. Department of Justice, supra
at 727.

“For the great majority of different records, the public
as a whole has a right to know what its Government is
doing” (emphasis supplied), Senate Report at 5-6. And
see also the “conclusion” in House Report at 12: “A demo-
cratic society requires an informed, intellifrent electorate,
and the intelligence of the electorate varies as the quantity

.. and quality of its information varies. A danger signal to
“ " our democratic society in the United Stales is the fact that
" 8uch a political truism needs repeating. * o
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quired by the remand order of the withdrawn opinion,
is such a technique. The fact that, in Mink, the Supreme
Court determined that the language and legislative his-
tory of the Section (b) (1) exemption did not permit the
use of in camera inspection does not mean that the tech-
nique is unsuitable in every case involving the Section
{b) (7) exemption.® Indeed, its use seems most suitable
in this case. Without it, the public will have to rely
entirely upon the Justice Department’s opinion that
“[t]he results of the spectrographic tests are adequately
shown in the report of the Warren Commission. . . Sz
I suggest that Congress, in enacting the Freedom of
Information Act, did not intend that the public would
so have to rely.

Accordingly, I dissent, and continue to adhere to the
views on this issue expressed by Judge Kaufman in his
majority opinion for the panel.

1 As Judge Kaufman observed in note 8 of the withdrawn
opinion,
[I1n this case no Executive order, and no matter of
national defense or foreign policy, is asserted to be
involved. Further, it is to be noted that in remanding
in connection with the application of 5 U.S.C. § 552(b)
(5) exempting “inter-agency or intra-agency memo-
randums or letters which would not be available by
law to a party other than an agency in litigation with
the agency”, Mr. Justice White in the Environmental
Protection Agency case placed the burden of showing
entitlement to the (b) (5) exemption upon the Gov-
ernment. ,

% = Emphasis supplied.
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Iam an official of the FBI Laboratory and as sych
I have official accegs to FBI records,

I have reviewed the FBI laboratory €Xaminations re.
ferred to in the sujt entitled “Haro]g Weisberg V.
Department of Justice USDC p, C., Civil Action No,
2301-70,” and more specifically, the Spectrographic

the complaint in said cage,

" These Spectrographic €xaminationg Were conducted for

The investigative file referred to in bparagraph “3»
above was compiled solely for the official use of
U.S. Government personnel. This fije is not djs-
closed by the Federaj Bureau of Investigation to per-
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seriously interfere with the efficient operation of the
FBI and with the proper discharge of its important
law enforcement responsibilities, since it would open

g the door to unwarranted invasions of privacy and
other possible abuses by persons seeking information
from such files. It could lead, for example, to ex-
posure of confidential informants; the disclosure out
of context of the names of innocent parties, such as
witnesses; the disclosure of the names of suspected
persons on whom criminal justice action is not yet
complete; possible blackmail; and, in general, do irrep-
arable damage. Acquiescence to the Plaintiff’s re-
quest in instant litigation would create a highly
dangerous precedent in this regard.

SIGNED /s/ Marion E. Williams

Washington
District of Columbia

Before me this 20th day of August , 1970 ,
Deponent Marion E. Williams has appeared and signed this
affidavit first having sworn that the statements made there-

in are true.

My commission expires  August 14, 1973.

s/ Louise D. Walter
Notary Public in and for the
District of Columbia




