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Chapter 7

Orwell Then, Orwell Now—Always Orwell

Posner begins his next chapter titled “The Hunt” with a bit more of the official story of the crime.  

Arguing that of which there is no evidence and arguing the impossible, Posner says of the common bathroom at the back end of the flophouse,

was the best spot for a clear shot.  Even then the shooter would have had to stand in the large cast-iron tub, located directly under the window.  The window was open and a small mesh screen had been pushed outside into the backyard.  Scuff marks were on the tub, and there was what looked like a partial palm print on the wall.  [Police Inspector N. E.] Zachary also noticed a very tine indentation on the window sill, as though the shooter had rested his rifle there when making the shot.

Posner’s claimed source is his “interview with N. E. Zachary, June 13, 1997 (page 351). 

This is like the Posner shysterism that we saw in his mistitled Case Closed in which he uses his claimed interviews to say what the official records establish was beyond question false. If Posner used those FBI records I forced into the public domain and he cites, he knew that just about all he says in this paragraph was false and what little wasn’t is distorted and misrepresented.

That was a large, a long old-fashioned tub that was cast iron but it was also, as all those kinds of tubs were, with a heavy coat of porcelain.

In plain English Posner lies to say that tub was “directly under the window” and that the shooter could have fired that shot while standing in that tub. 

That tub was some distance from the window.  It was not up against the outside wall.  That tub also had a sloping back, as just about all those old ones did, and that meant the shooter would have been even farther from that window.  I am not alone in trying to do what Posner makes up here and it could not be done.  Particularly not if, quoting Zachary in what had been established as a lie, “the shooter had rested his rifle there while making the shot.”

Paris Match magazine took the best picture of that tub and that bathroom.  Both were filthy.  That tub had not been used as a bath tub for a long time.  “Scuff marks” is only some of the marking.  It was filthy, as well as the wall next to it, where that palmprint was so conspicuously found and without connection to the crime.  In the Paris Match picture its photographer and model could do only one thing that made the crime even seem possible, and it then was not possible that way.  The model stood on the rim of the tub next to the wall on his left foot and had to let his right leg and foot hang over the tub.  There was no other way unless the shooter had stood on the floor behind the tub, and had he done that he and his rifle would have been visible to the crowd at the Lorraine.  

And that would not have made what Posner lies in saying and having had access to the actual official evidence, he does lie in saying that the rifle caused a “very tiny indentation on the windowsill.” 

What he also omits we do not, that the dent Posner mentions was on the inside half of the windowsill.  The police cut the inside half of the windowsill out as evidence because of that dent, which was anything but “very tiny.” 

With the rifle resting there, which is what Posner is saying and the official story also says, a new kind of magic is introduced: a bullet that went downhill, through the outside half of that windowsill, without making a hole in it. 

Or, in truth, doing anything that could even connect it with that windowsill in any way.  There never was any connection of any kind other than was made up and was contrary to the established fact.  The fact that was established despite all the effort to keep from establishing it.

From the FBI records I had forced public and Posner claims he used and to which he did have access, as anyone has, the FBI found no traces of powder burn marks of any kind from the alleged firing of that rifle, and where the muzzle allegedly was, there would have been powder marks.  At the least!

Now the FBI did make a scientific report on that dent, which, I emphasize, it is lie to call “very tiny.”  The results and the FBI’s scientific opinion are in the headquarters MURKIN file, 44-38661.

That was a very hard wood.  The police left a small piece of it and I have that.  It was oak or ash and had spent years drying and getting harder.  The FBI scientific opinion in the file and that Posner suppressed is that the only way in which that dent could have been made by a rifle muzzle was if it had been made by the side of the muzzle.

And that would have had the shooter standing on the vertical wall, his body horizontal to the floor, an obvious impossibility.

The size of that dent makes it impossible for the dent to have been made by the shooter resting his rifle there.  Resting the rifle there, which the FBI proved actually had not happened because there was no sign of the firing of the rifle on the windowsill, would not have made any visible dent on the very hard wood.  It was more likely made by a ball pein hammer at some time in the past.  

Rather than being a “very tiny” dent it was rather good sized.  It was much wider that the muzzle of the rifle.  Besides this, the recoil of the rifle could not have dented that very hard wood.

I got us an expert criminalist to examine the dent.  (We will come to more about him.)  After his examination of that windowsill that he made at my request he testified that it was not possible even to say what “class” of device made the dent.

He was not refuted.

His testimony on that dent was not even questioned.

As, Posner, having and quoting those transcripts, knew.  Or he should have known if he did his work in the remotest connection with honesty because that scientific testimony contradicted the official account of the crime, of how it was done.

Disproved it really.

I took our criminalist, Herbert MacDonnell, to the sheriff’s office for him to make his examinations there, where all the evidence was kept.  I also handled that windowsill.  I never felt any wood that felt any harder.  I also examined that dent.  The round end of the average ball-peen hammer was not nearly large enough to have caused that dent.

Zachary was lying his head off to Posner, something not new to him, and that was not denied when I reported it in Frame-Up—which Posner read and used.  For example, Zachary swore that he is the one who found that package in front of Canipe’s when in fact he was at police headquarters, not at the scene of the crime.  He could not have gotten there for more than a quarter of an hour after all involved had seen and reported seeing it.

Zachary was retired before the evidentiary hearing.  He retired to Mississippi, just a little more than a hundred miles from Memphis, so we could not subpoena him to testify.  That was because the habeas corpus proceeding is civil rather than criminal and in civil litigation in federal courts the distance from which anyone could be subpoenaed to testify was a hundred miles.

Posner said that the rifle pushed a “small mesh screen” out of that window that fell to the ground below the window.  According to the FBI’s pictures the screen was not that small.  It was a standard-size screen for that kind of window.  The mesh also was not small.  It was standard screen mesh.  The FBI lab reports did not associate the pushing out of that screen with any rifle.

Posner says “the window was open” but he does not say by how much.  He suggests it was wide open.  The news pictures show that the bottom of the window was raised only slightly.  It was not raised enough for the rifle muzzle to be under it and for the telescopic sight then to have been used.  The bottom of the window would have blocked the sight.

News pictures taken immediately after the shooting show that in addition to the opening being narrow, there was what looks likes a small china vase in the north corner.  It does not seem possible that such a vase could have remained there had any rifle been fired from there and at the angle required to be able to aim at King, whose room was to the south of that flophouse bathroom, and lower.  

Posner concludes this chapter with his prejudice less hidden and his writing more obviously based on preconceptions, including the preconception of James Earl Ray’s guilt and of his brothers’ involvement with him.  He says that both John and Jerry “refused to provide any help in finding James” (page 41).  In this Posner presumes they could.  He cites no evidence, no proof, and there is none.  It would not have been unusual for the brothers of anyone wanted for murder not to be anxious to have the suspected brother captured, jailed and then perhaps killed, or to help in this. 

But Posner presumes they knew and that they could help the FBI find James.  There never was any reason even to suspect this and there is absolutely no proof of it at all.  In those FBI records that Posner uses so selectively and ignores what no decent, honest lawyer or investigator should ignore them, and no honest writer would, it is clear that the last known contact James had with any of his family was when he saw Jerry and gave him the old car he had bought after escaping from the Missouri pen and then had gone south, to Birmingham.  That was many months before the assassination.  With the files that Posner used showing that the brothers had had no contact with James for all those months, Posner nonetheless writes that “they refused to provide any help in finding James” when they knew nothing about where he was--and if Posner did the work he represents—he knew they’d had no contact — could not help..

Posner’s Chapter 8, which ends with Ray’s capture, begins with the most spectacular ignorance of the case or the most spectacular dishonesty about it.  In his first sentence Posner states that “the FBI put Ray on the most-wanted list on April 19 (page 42).

That was the day after the only claimed eyewitness, Stephens, told both the FBI and the press, including CBS-TV News, which filmed him and then kept that film secret, that the man he claimed to have seen was not Ray!  

The FBI and others had just gotten Ray’s picture from the Los Angeles bartending school he had attended.  I am not physically able to check most of my files but I have several means of being certain about this.  

Besides CBS others of the media showed that Galt bartending school picture to Stephens as soon as it was obtained.  I remember that firm negative identification Stephens made because CBS had kept it so secret for so long and when it was major, sensational news.  It was really shocking that with the importance of that negative identification by Stephens, CBS suppressed it.  Particularly when later an affidavit the Civil Rights Division prepared for Stephens to swear to to get Ray extradited from England was the only “identification” of Ray used.  His fingerprints were on the rifle but not where they would be if he had fired it and the FBI could not and did not connect that rifle to the crime.

In that lawsuit the FBI let one record slip out in which it quotes Stephens as saying he could not identify Ray when shown that photograph.  But that was not the original record.  Knowing the FBI practices, as by then I did, I filed an appeal because the original interview with Stephens in which the FBI did show him that picture was not provided in the headquarters or Memphis MURKIN files and I was to have been provided with copies of all that were not within any exemption of the law.  Of this the FBI did assure that court as well as my lawyer and me.

Among the records that from consistent FBI practice should have been created and preserved is the interview report, made on the FBI form FD 302.  Practice is not as consistent and political considerations can have to do with whether any notes made by the interviewing agent or agents were kept.  If they were kept they were to have been placed in a FBI FD 340 envelope.  None of these things relating to the showing of that picture to Stephens were included in what was provided by court order.

Of course it was shocking enough that, with the FBI’s own records showing that the Stephens identification of Ray was negative, both the FBI and the Justice Department then prepared extradition affidavits representing Stephens as having identified Ray, an essential dishonesty, if not perjury and its subornation, to get him extradited.

Actually, there were three such affidavits.  One was by the FBI and two, including its second, the one that was used in the extradition, were by the Civil Rights Division.

All three affidavits were prepared after Stephens told the FBI as well as the media that the Galt picture was not of the man he is said to have seen.  This would seem to be both perjury for Stephens and for the officials, subornation of perjury.

When in that court case the FBI slipped up a bit and let that one brief memo through and I did not have the original interview report on which it is based I filed an appeal for it immediately.  Although the law required action on that appeal within twenty days, it was ignored, and after more than two decades it remains ignored.

The CBS occasion for letting its ugly secret out was years later when it was used in a CBS-TV “special.”

To the best of my knowledge no paper picked this official misconduct up.  There was no comment on it, leave alone criticism of it. 

What is beyond any question at all is that it was not until after the FBI had the negative identification of Ray as Galt (“not the guy” in Stephens’ words to CBS) that it put Ray on the FBI’s famous list that Posner did not identify correctly.  The FBI does not refer to it as Posner did, as its ”most-wanted” list.  That would be longer than the FBI’s famous “Ten Most Wanted” list. 

What this also means is that not later than two weeks after the assassination the government knew, to use Stephens’s words that CBS-TV had on film, that Ray was “not the guy” and it then and thereafter regarded him as the only suspect.

Also after that, and although belatedly and reluctantly, it gave the Memphis prosecution twenty-nine volumes of its records to use in the prosecution.  The FBI, knowing the vulnerability of those records, stalled letting the Memphis prosecutor have copies of them.  They were withheld from him until District Attorney General Phil Canale made written complaint to the Department of Justice. I have a copy of that letter and of the compromise decision to give him those earlier sections of the MURKIN FBI records.

Looking for and interested in what he can use to smear others rather than seeking what was at hand for him of the hard evidence of the crime and how it was investigated, Posner next refers to “The Kennedy Assassination Inquiry Committee, a group of hardcore conspiracy buffs, announced that the King suspect looked like one of the three unidentified tramps photographed at Dealey Plaza after the JFK assassination” (pages 42-3).

He has an interesting, if not a provocative source note on this: “Peter Kihss, ‘Photos Cited by Research Group in Kennedy’s Death,’ The New York Times, May 1968” (page 352).

This is not a typographical error.  Posner omits the date of that story, which appeared in a newspaper that is published every day.  For one thing this suggests that he did not get it from the Times but did get it from an FBI record from which Posner could not determine the date. If he had gotten it from the Times, as he represents, each page of the Times includes the date of that issue.  Or, as is inevitable, Posner being Posner, more reason to suspect his is an FBI book.

Posner did get his smear in but he also made it a matter of record that he did this from ignorance or from venom or both.  While such a group did make such a complaint, that is not how it started and Posner says nothing about how it ended, there being no smear in it.  But the truth is in sufficient detail in the records disclosed to me in that court case that he had access to in the FBI’s reading room and that he uses selectively and avoiding honesty in using them.

I traced that business, as it is not traced in the FBI’s records and as Posner didn’t, not needing it for his smear.  I located and obtained a news photo of the sketch that it referred to as it was being loaded onto an airplane in Mexico City.  The media labeled that picture of that one man as of the King assassination suspect.  (All were identified officially long before Posner got off on this kick and their names were disclosed officially).  I, not those Posner wanted to smear, recognized it immediately as drawn from those pictures, and I may not have been the first.  Rather than seeking publicity, I forced a FBI investigation of it.  This is in the records Posner boasts of using, those I had to sue to force the FBI to disclose them and that Posner says he used in the FBI’s reading room.

I gave the sketch and the pictures to the FBI’s local residency.  It is part of the Baltimore field office.  Baltimore sent two copies of a covering memo along with the sketch and pictures to the Dallas field office and one to Memphis.  It asked Dallas to investigate. The copy I use is from the Memphis MURKIN files.  The correct way to cite it is 44-1977-Sub B-56.  It was filed in Memphis May 6, 1968.  Baltimore wrote it three days earlier, on May 3.  As the FBI’s memo says the sketch seems to have been made from one man in the photos “of a group of individuals who were waiting by a police car after the assassination of President JOHN F. KENNEDY.” 

There are additional records that it is not necessary to cite.  These are among those filed in my office and not requiring the basement search that is now not possible for me.

Dallas did investigate promptly.  The one additional record of this series that I cite because it helps Posner characterize himself and his book bears the initials of the Dallas agent who was active in its JFK assassination investigation, “BDO.” Those are the initials of Bardwell D. Odum.  His report is dated May 21. He interviewed the co-publisher of the newspaper, The Dallas Times-Herald, whose photographer, Bill Allen, took those pictures. He also interviewed the police in those pictures, Officers Roy Vaughn, Bill Bass, and Marvin Wise.  They found those men in a boxcar far from where the assassination was long after it, in the general sweep of the area after the assassination.  (Cited from the Memphis MURKIN file 44-1987-Sub E-1681.  In Baltimore the file is 44-869.  In Dallas the MURKIN file is 44-2649.  Dallas duplicated the filings in two JFK assassination files, 105-815 and 89-43).

But Posner does not call the FBI “hardcore conspiracy buffs.”

The Memphis prosecution raised the same question, according to the same file in which Posner worked.  The disclosed evidence envelope from 44-197-1A 261 is dated as received March 5, 1968, “from State ATT Gen Dwyer, Memphis, by Joe. C.Hester.”  Hester was the FBI’s Memphis King assassination case agent.  Robert K. Dwyer was not the State attorney general.  He was an assistant district attorney general of Shelby County where Memphis is.  This was marked as not to be returned.  Under “Description” is written,  “6 photos & negatives.  Photos made available by Wm Bradford Huie to State Atty Gen. See Serial 44-1987-Sub M-429.”

Or, there were still other references in the files that Posner used and he also used copies of the Huie records, but he did not refer to any of these sources, who were ahead of that JFK assassination group, as “hardcore conspiracy buffs.”

The names of those men Posner says are “unidentified”, from the disclosed Dallas police “arrest record” reports are Gus W. Abrams, Harold Doyle and John Forester Gedney.

To put it bluntly, Posner can’t be trusted in what he says no matter what source he cites, particularly if what he does is more of his childish wise-cracking to smear almost anybody else he can regard as a competitor.  Or, who disagrees with him about anything.

The title of this chapter, “I Feel So Trapped,” are words that were attributed to Ray after he was arrested at London’s Heathrow Airport.

Posner’s first sentence in his next chapter, “Story for Sale,” leaves a significant question that no lawyer, particularly not one who proclaims he is a “Wall Street lawyer,” should leave as a question: “The British solicitor appointed to represent Ray, Michael Eugene, met his client the first time on June 10, 1968, two days after his arrest” (page 48).  Any honest writer or competent investigator or lawyer, whether or not from Wall Street, would have asked if he was Ray’s chosen counsel and whether he served or could be believed to or expected to serve any interest other than Ray’s when he was appointed by the courts.  And did he, by United States if not by British standards, really serve Ray’s interest with all the vigor and by all the means possible.

There are reasons for these questions existing then and since then because, as Posner admits in passing, quoting an FBI memo as his source rather than Frame-Up, which brought it to light, “the crime was ‘political’ and was therefore exempt from extradition.

Can there be any question about it, about whether the King assassination was a political crime?

Then how was Ray extradited?  How could he have been?  What was the evidence used to persuade London’s chief magistrate, Frank Milton?  Whose name Posner does not mention (index page, 437), although it is in those FBI records he used and he saw it in Frame-Up (on page 414).

And what about appeal from it?

It is, of course, obvious that with Ray the only official suspect the United States was exceptionally anxious to get hold of him, bring him back to the United States.

It is likewise obvious that the British government did not want to cross the United States on what was so sensitive to the United States.

It also is important to keep in mind that Ray, after extradition, could be tried only on what he was charged with in the extradition procedure.  He was extradited as the King assassin.  He could not, once back in the United States, be tried for anything else.

There were other complications that were the grossest of possible conflicts of interest and we get into a little of these things.  But first, Posner, being a lawyer who represents himself as also a demon investigator, was there, where there could be, conformity with United States law, compliance with United States law?

Did Ray have all the rights that should have been his under both British and applicable American law?

Were both British and American laws obeyed?  Were they complied with?

These questions not addressed by the lawyer Posner were known to him because he is a lawyer and because I raised them in one of his sources, my Frame-Up—of three decades before his book.  It is not only that these questions were basic to lawyers, Posner knew they had been raised and what the results were.  And, “Wall Street lawyer” that he says he is, he does not go into any of these matters.  He had no interest in Ray’s rights being denied him or in the King assassination other than in making a pot from it by casting himself in the role of government apologist when he had a major publisher to advertise and promote the book, a publisher who might have reasons for doing the government a favor.

What Posner omits as well as what he includes provides a means of evaluating him, his intentions and his book.

It is not only the extradition that could be of interest, even today, to the United States government, which could still be embarrassed by developments.  However, those official interests began to take shape with the extradition procedures in London.

To give readers of three decades later some of the feel of it, some of the fact that was reported in the book Posner dates to 1969 and has been without denial ever since, some of it is quoted in what follows.  And what follows is what he knew from Frame-Up.

Frame-Up did what Posner does not do, tell the reader what was required for extradition, in addition to the crime not being political.  After saying that it was soon apparent that “extradition was not an open-and-shut” matter it says:

These two paragraphs from the end of the Associated Press report  . . . present several of the legal problems involved:

Under the 1931 extradition treaty between Britain and the United States, British courts can grant extradition only if U.S. authorities present evidence sufficient to bring Ray to trial under British law.

Extradition of Ray was also asked because he is wanted by Missouri to complete a prison term for armed robbery.  While extradition on this charge would be almost automatic, the U.S.-British treaty specifies that a suspect can only be tried on the charges for which he has been specifically extradited.  Therefore, unless he is extradited for the murder of the Negro civil rights leader, he cannot be prosecuted on that charge in the United States.

In other words, if Ray were to be tried for the King murder in the United States, to extradite him from England, the United States had to present, in open court, evidence sufficient to warrant his trial on that charge in England, for a similar offense in England (page 16).

Of the foregoing what is most conspicuously absent in what Posner writes (all of it being conspicuously absent) is the end of this quotation from what he knew, if not from his knowledge of the law, from Frame-Up.  It is the last part, that for the extradition to be legal, “the United States has to present, in open court, evidence sufficient to warrant his trial on that charge in England,” of killing King, or “for a similar offense in England.” 

Nothing like it happened.  Nothing like this requirement was met.  There was not even a reasonable gesture toward meeting it and, to give a notion of the kind of defense Ray had, when I tried to get a copy of the evidence used in public against him from his supposed defender, his appointed lawyer, Michael Eugene.  Eugene told me that he would first check me out with the FBI!

The supposed evidence was public.  The proceeding was public.  The press was there to report it.  What I not been able to get from our government and what was not in the papers, I did try to get from the man who was supposed to defend Ray and serve his interests and, of course, to see to it that the law was complied with.

And he would first have to check me out with the FBI before giving me what could have been in all the newspapers if they had cared enough because it was public and because they were there!

So that, three decades later, there can be a better understanding of what actually happened, meaning what should not have happened, and what did not happen, also meaning what should have happened and didn’t, we go back to Posner’s source that he did use, my Frame-Up.  The chapter from which we quote was titled “Dry Run for the Minitrial: The Automatic Decision.” (What I had referred to as the “minitrial” was the voir dire hearing at which Ray was put away without trial):

All governments use propaganda, ours more than most, if not all others.  It is doubtful if ever in history, anywhere, there have been in any single employ as many engaged in public relations, the euphemism (not always appropriate) for which is “public information.”

Thus, the government let it be known it would send a “fingerprint expert” to the formal extradition proceeding at Bow Street Magistrate’s Court June 27, 1968.

Mostly everyone immediately assumed that there was air-tight fingerprint evidence proving Ray the murderer.  Why else send a fingerprint expert?  In general, everyone assumes there are always fingerprints that are always clear and an expert can establish built by them in a murder.  The latter perhaps was the intended effect of the release.  In any case, it was the effect achieved.

If the government felt it necessary to announce in advance that it was sending witnesses or a witness (and there can be no trial without a witness, for evidence can be adduced in no other way), if it felt that the obvious had to be made more obvious, it did not so subtly have to prejudice the rights of the accused and poison the minds of all prospective jurors.    

Any conceived need of “public information” could and would have been served adequately with the announcement that it would produce evidence.  Even this was not needed, but it was enough, much more than the government says when it does not want publicity.  Then it merely refuses any comment.

Behind the pretense of strict adherence to the proprieties, by what it did and said and what it leaked and inspired, the government was successful in capturing the public mind with endless news stories the other side could neither answer nor refute.  This did amount to propaganda.  Hanes’ quoted objections are not without foundation.  Public opinion had been formed by the government in its favor by the time the hearing opened in Judge Frank Milton’s Bow Street Court, in which the shades had been drawn against the sun that hot and humid Thursday, June 27.

It was a sticky, sleepy day.  Ray sat with his white collar open at the neck, but with the vest of his blue suit buttoned.  (This “blue suit” does suggest that his baggage did get to him, but this is nowhere reported, so we do not know whether it was from the Lisbon plane or from the checked-in baggage at Heathrow Airport.) He looked “hot and limp.”  Fortunately for the lawyers, the formalities of other British courts did not hold here, so they were in business suits only, without the heavy gowns and the sweaty wigs customary in more formal British courts.

The United States government was represented by Barrister David Calcutt, tall, dignified-looking, with hair receding steeply from the middle of a high forehead over his thin, long face.  Ray’s courtroom work was again by Barrister Frisby, assisted by Solicitor Eugene.

If the advance publicity led to the belief that the government would produce many Memphis witnesses, there was disappointment.  But one witness from the United States was used.  He is Jacob Bonebrake, experienced FBI fingerprint expert, who testified to having made “more than a million” comparisons in his career as an agent.  Peter Hopkirk, writer for the Times of London, was called to testify to the attitudes he had observed while covering the Presidential primaries in the United States, including several days spent in Memphis after the King murder.  The rest of the evidence was by affidavits, there being no live witness produced.  Calcutt read the affidavits.  This was a prelude to what happened in Memphis

Calcutt read from an affidavit by Dr. Jerry T. Francisco, a forensic pathologist who, as Shelby County’s Medical Officer (King’s murder took place in this county), had done the autopsy.  The doctor had sworn to removing “a battered lead slug” from King’s corpse.  Rather than produce a ballistics expert, a category of experts with which the government is adequately supplied, it presented Calcutt’s word, “The bullet which killed Dr. King was examined when removed and there is a strong likelihood that the bullet came from the rifle found by the police.”  It thus avoided presenting a witness who could—and would—have been cross-examined (pages 22-3).

In this Calcutt simply lied.

It is true that all governments use propaganda and it is true that our government launched a multifaceted propaganda campaign to persuade the people of the country, if not of the world, that Ray was the lone King assassin.  That was a wrong, as improper, as government behavior in advance of a trial can be.  Had it not been in Memphis, had it been in say Cleveland, Ohio, the government would not have dared engaged in a campaign of that magnitude. Except for the FBI.  Nobody controls it when it wants to propagandize.  But the real danger from excess in propaganda is that it made a fair trial impossible.  Cleveland is one of the places where a major criminal case was thrown out of court because of then unfair, pretrial publicity, the case of Dr. Sam Shepherd. There have been other cases, including in Texas.  Such publicity also makes it impossible to empanel an impartial jury.

It is also true that there cannot be a real or a fair trial without live witnesses because for a trial, as distinguished from a hearing, real “evidence can be adduced no other way.”  Despite this, the United States sent but one live witness.  The newspapers gave his name as Jack Bonebrake (When I wrote that book there was virtually no information available, despite the typical Posner wisecracks he made up to slur me and make himself feel better.  The name is George Bonebrake.  As a possible means of evaluating that kind of live testimony, Bonebrake’s name does not appear in the index to the Warren Commission testimony that it published in the first fifteen of its twenty-six volumes.)  With the single exception of the British newspaper reporter whose “testimony” was incompetent, there was no other live witness.  All else that the United States claimed was in the form of affidavits and it is not possible to cross-examine an affidavit.  Yet without cross-examination it is not possible to question it in any meaningful way or to prove it is false or intended to be prejudicial or is not relevant or is by one not competent to give an affidavit.  It is not possible for there to be a fair trial when all the testimony is without the possibility of cross-examination, which was aptly described by the expert Wigmore as the wonderful machine for establishing the truth.

Hopkirk may well have covered the election and spent those “several” days in Memphis but that did not make it possible for him to provide competent testimony that the assassination was not a political crime.

The minimum standards, from procedure to making the case that what was presented was enough for Ray to be brought to trial had the crime been in England, were not met and it was rigged so that they not be met and that it not be necessary for them to be met.  The fix was in and that, too, “was a prelude to what happened in Memphis.” 

So, Ray was extradited in violation of the extradition treaty between Great Britain and the United States; in violation of the requirements of British law; under conditions that precluded and were intended to preclude refuting the official lies used to extradite him, regardless of treaties and laws; and by both perjury and its official subornation.

All of which the lawyer, Posner, knew very well and failed to include in his book supposedly on both the King assassination and on Ray.

Chief Magistrate Milton announced at a morning session that he would give his decision at two in the afternoon:

The decision by Milton was that there was a prima facie case “based on this verbal and affidavit evidence before me” and extradition was ordered.  I have quoted Milton’s exact words because on the facts of the case, as opposed to the opinion elicited from Hopkirk, the Times reporter who testified on attitudes in the United States, there was but a single source of verbal evidence, the single FBI agent sent, Jacob Bonebrake.  His specialty is precise.  There was little leeway for cross-examination.  Aside from Bonebrake’s testimony (and that, too, was buttressed by an affidavit he had executed earlier), all of the evidence was non-verbal, was not subject to cross-examination.  In short, most of the evidence presented was in such form it was impossible for Ray’s lawyer to contest it.  It was beyond the capacity of any mortal to show if it was in any way defective, false, exaggerated, or distorted (page 27).   

As in all particulars it was, and more.

It was also worse, much worse, and that, too, was known to Posner because Frame-Up went into it in considerable detail and, with three decades since then, none has been refuted.  In addition to all that was wrong with the hearing that extradited Ray, the governments on both sides of the ocean sought to suppress even what they had made public-what they used in that hearing.  In the end I had to sue to get any of it.  As it appeared three decades ago it is unrefuted that in Orwell’s land they still had that memory hole: 

In blatant violation of this law, every agency of government of which I asked the requisite information and the requisite forms had failed to respond, refused to send them—which means tried to keep me from using the law Congress enacted to insure “Freedom of Information.”  The Attorney General, the nation’s foremost upholder of the law, by failing to respond, eliminated any doubt the other and numerous cases could be accidental. He made it clear this was formal government policy.

Hoping the respected traditions of England might still be followed in the era of political assassinations, that its political vassaldom to whatever administration holds power in the United States might not overcome the well-known British love of the law, I made a number of efforts there.

Several friends among British reporters made unsuccessful efforts to get the public evidence for me to study.  I was surprised not to hear of any protest in their papers.  

When the Chief Magistrate was asked for a copy of the trial transcript, he directed his chief clerk to answer.  This is what he said:

There is not available any complete transcript of the proceedings and the arguments at the time of Ray’s appearance.  Certain oral evidence was given including the making of a statement by Ray, but all copies of that were sent to the Secretary of State at the Home Office in London for transmission to the State Department at Washington, together with the papers which had been sent to this Court from Washington.  As far as I know the Home Office has not retained copies of those papers.

If this is not in the tradition of Runnymede, it is consistent with courts and justice in the era of American political murders.  A court that doesn’t have any complete record of its own proceeding!

I asked a young woman in England (whose identity I disguise to prevent the reprisal that is possible) to make a number of requests for me, including at the United States Embassy.  Here, predictably, there was a brush-off, Ditto for the British government.  After consultation with a British lawyer, she phoned the Michael Dresden firm, was told Michael Eugene was “in charge of the case,” and spoke to him.

“It turns out he has all the papers” she reported to me, “but he said he can’t open his files as the case is not closed yet. . . .He said you were about fifth on the list [so it would seem my reporter friends had asked for the evidence] . . .  Also, he wasn’t familiar with your name so he said he would check with the FBI.”

“Check with the FBI”?  Ray’s lawyer check with the FBI?  This is the philosophy and the practice of the police state.  I could hardly believe it.  I asked my friend if it were possible she had misunderstood or had made a mistake.  She, too, had been considerably shaken by it and had consulted someone she trusted, immediately fearing there might be retaliation against her.  In response to my inquiry, she assured me “there was no mistake,” she had it straight.

To eliminate any possibility of error and still hoping to be able to study the pubic evidence, not any secrets, on May 24 I wrote Eugene:

Miss ________ spoke to you on my behalf at my request. She asked for copies of the papers filed by the United States Government against your then client, James Earl Ray.  She reports you declined to make this information available because “the case is not closed yet” and because a hearing is scheduled on his behalf.  She also reports that because you are not familiar with my name you said you “would check with the F.B.I.”


This combination fills me with the deepest misgivings.  Of course it is possible that bright as she is, Miss _____________ might have misunderstood or misinterpreted what you said.  Therefore, I write you directly to eliminate any possibility of error.


The Untied States papers report you represented Ray’s interest when the request for extradition was filed (I imagine a thankless, unpleasant task).  They also report the data I seek is part of the court record, part of the pubic record, what in the United States is termed “public domain.”


Now, the F.B.I. represents the side opposed to your client.  It also is the side opposed to me and my work and writing.  It is the federal police.  Is it customary for English lawyers to consult the federal police when known writers who have established credentials in the field of their work (and if mine were previously unknown to you, they were, I am confident, reported) make proper inquiry, especially for access to the public record?  Would you regard it as proper for the F.B.I. to make any response to your inquiry at all?  Do you believe the federal police in your country or mine should maintain files on or spread any information, favorable or unfavorable, about any citizens, particularly, in our societies, writers?  Further, do you expect the F.B.I., which I have accused in the subtitle of any of my books of engaging in a “cover-up” and whose dubious record in the assassinations and their investigations I have exhaustively exposed to public scrutiny, would be dispassionate?  When you consider you need dependable information, do you customarily consult the enemy of those about whom you seek fact?


Under the circumstances, I presume you will extend me the courtesy of copies of your inquiry and any responses.


What I seek is the alleged evidence against your client, by those prosecuting him, not what is secret from the prosecution because it is his defense.  What I seek in particular is the “evidence” presented by the F.B.I.  When I have doubts about the integrity of this “evidence” and for that reason seek it, not to be dependent upon the press accounts of it, do you think it was the proper course to check with the F.B.I. about me, the customary police-state method?  And how does denying those who write that Ray killed no one the evidence that, properly analyzed and understood, might establish this, help either justice or him?  I fail to see why you deny me the public record, particularly because I have written that your client is not guilty of that with which he is charged, was “framed.” (I believe and have from the first believed and repeatedly said on radio and TV here that he was a decoy.)


Perhaps you did not ask yourself why a writer in the United States seeks from England that evidence made public in England by the United States Government.  The answer is simple.  Despite the clear law, such as the “Freedom of Information Act,” which requires that the government make this information available, it refuses to make any response at all to the request.  Of course, I can sue.  But such a suit, if I could afford it, which I cannot, could also be indefinitely postponed and for all practical purposes, my situation would be unchanged.  I would not have this information to which I am entitled. The record on this and on this subject is entirely one way on this, whether or not you had any way of knowing it.  And were I to win, as another plaintiff did several months ago, the government would appeal.  And that it would also continue through all the available channels so the result would be the same.


I hope the foregoing is sufficient for you to understand the apprehensions what Miss __________ reported cause me.  I would welcome your assurance that there is a misunderstanding.  Because of the present situation, I think it would be helpful to the record and to you if you would also give me the assurance that neither you nor your firm have or have had or anticipate any connection of any kind with the United States Government or any of its agents or agencies.  I do not assume this. But because of the ongoing, I do think this assurance, in writing, would help eliminate any suspicions that might develop.

My purpose in asking for those approximately 200 pages of “evidence” presented by the side opposed to you was to be able to quote it directly.  I have written most of the book. The new hearing is scheduled for before you can received this letter.  When it is completed, I expect to complete the book as expeditiously as possible, as I believe you can understand.  If I have not had access to the documents used against Ray, I will, as I think incumbent, specify in the book exactly why.  I will say whom I asked, what response, if any, was made, and then quote the papers, the only course left.  And the papers will leave no doubt that I have been denied the public record, what in this country, under our law, cannot be denied anyone, especially not writers.


I sincerely hope you will see your way clear to providing copies of the “evidence” and to answering this letter at your earliest convenience.

Again, it seems unnecessary to make further comment.  I merely report that the mold manufactured for the Presidential murder, the shape into which everyone and everything is forced by the federal government, is neither broken nor avoided.  The silence is permeating.  It has become an awful crime this silence.

Michael Eugene, too, is silent.

The one exception was Canale.  His brief, brusque slit in the shroud of silent suppression, perhaps attributable to the separation of Memphis from the seat of federal power, affirmation of the obvious.

It has been ordained that, as long as it can be compelled, law or no law, any possibility of examining the evidence will be eliminated.

This is to ordain truth, justice.

This is the reality, not the trapping of the police state.

This is Orwell, 1969 (pages 38-41).

This is also Posner, 1998.  Which is to say that Posner is in and from Orwell.  Back in 1969 some of us were shocked that the government ignored the law but those of us who persisted in efforts to use FOIA, the intent of which is to let the people know what their government does, soon learned that the government was and remained in constant violation of it.  I filed more than a dozen lawsuits and under the law they cannot be filed until the government is in the most deliberate and blatant violation of the law.

England, of which I naively expected more and better, was the same.  It even saw to it that there would be “no complete transcript of the proceeding and the arguments.”  In this country that would have been a major difficulty in any appeal if it would not have precluded any appeal.

When the friend in England made efforts with the United States embassy for me and still was not able to obtain any of the supposedly public information, she tried Michael Eugene for me, the man who was supposed to be Ray’s defender.

I sought only what was in the open court, supposed to be public information.  Michael Eugene first refused on the spurious basis that “the case is not closed” and this quite long after it had been in England, after Ray had been extradited.  Then, Eugene added that because my name was not familiar to him he would check with the FBI about me!

With the FBI that was Ray’s enemy, trying to hold Ray and him alone responsible for the King assassination.

Can it be that in England public information is public to only those who are approved by the government?

Shocked, outraged and really astounded, I wrote Eugene and in Frame-Up omitted only my friend’s name.  There is nothing missing in my explanation, nothing is missing in my reasons for wanting that information, so that it could be presented to the people, the purpose of FOIA in this country, and if Michael Eugene did not understand any of it or disagreed with any of it, like the governments, as I wrote three decades ago, “Michael Eugene is silent, too.”

It remained true.  He remains silent.

Ray’s defender?

And silent!

Orwell then, Orwell now.

Always Orwell.
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