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(@) The 6.5 mm Mannlicher~Carcano rifle, C2766, formerly
the property of the late Lee Harvey Oswald. ‘Warren Report Ex-
hibit CE 139.

(b) A live 6.5 mm round manufactured by Western Cartridge
Company and found in the chamber of Oswald's rifle, C2766.
Warren Report Exhibit CE 141.

(c) The coat worn by President Kennedy at the moment of
his assassination. Warren Report Exhibit CE 393.

(d) The shirt worn by President Kennedy at the moment of
his assassination. Warren wmwn.i Exhibit CE 344.

(e) The 6.5 mm bullet found on the floor of Parkland Memo-
rial Hospital in Dallas, Texas on November 22, 1963. Warren
Report Exhibit CE 399.

(f) Three empty 6.5 mm cartridge cases manufactured by
Western Cartridge Company and found on the floor of the room
on the 6th floor of the Texas School Book Depository in Dallas,
Texas. Warren Report Exhibits CE 543, CE 544 and CE 545.

(g} Bullet recovered from the wall of the home of General
Edwin A. Walker in Dallas, Texas. Warren Report Exhibit CE
573.

(h) The clip presumably from the magazine of the Oswald

rifle, C2766. Warren Report Exhibit CE 575.

=2 -

(i) The two or three metal fragments removed from the
wrist of Governor Connally. Warren Report Exhibit CE 842.

(j) Fragments of metal removed from the brain of the late
President at autopsy. Warren Report Exhibit CE 843.

(k) A mutilated bullet H.moo<,,m~.ma by United States per-
sonnel after firing through a cadaver's wrist for the purpose
of weighing it. Warren Report Exhibit CE 856.

n A nnmu\.‘.vaoiz rectangular structure measuring approxi-
mately 13 x 20 mm seen in photographs of the base of the
brain of the late President Kennedy.

(m) mmmﬂowoﬂomp U.nmvmawﬁmsm of the margins of the bullet
holes in the skin of the neck of the late President Kennedy

which were part of the Bethesda autopsy.

2. Whether the district court correctly held that the Letter Agreement
of 1966 between the executors of the estate of How...s F. Kennedy and the
United States of America, setting conditions under which materials relating
to the assassination of President Kennedy were E.m:m,mmﬂma to the United
States for deposit in the National Archives, applies to the items specified
in paragraph 6 of plaintiff's complaint, to wit: x-ray films and photographs

made of the late President at autopsy, and thereby binds the United States

to refuse to allow inspection of the specified items.

>



3. Whether the x-rays and vwoﬂoon.mvr.m taken during autopsy fall
within exemption 6 of the Information Act, 5 U.S.C. 552(b)(6), which |
authorizes the denial of public access to "personnel and medical files and
similar files the disclosure of which would constitute a clearly unwarranted
§<mmmom of personal privacy."

4. Whether summary judgment was proper in this case.

STATEMENT OF THE CASE

In this action v.noco_i“ under the Freedom of Information Act, 5 U.S,C.
552, plaintiff sought to obtain a court order to require the defendants to

permit plaintiff, inter alia, to inspect, study, and examine photographs and

x-rays taken at the autopsy of the late President John F. Kennedy; to study

and submit to "neutron activation analysis" various specified exhibits of
1/

the Warren Commission and a grey-brown rectangular structure measuring

1/ The exhibits specified consisted of (1) the 6.5 mm Mannlicher-Carcano
rifle, Serial C2766, formerly the property of the late Lee Harvey Oswald,
Warren Report Exhibit CE 139; (2) a live 6.5 mm round of ammunition found
in the chamber of Oswald's rifle, Warren Report Exhibit CE 141; (3) the coat
worn by the late President Kennedy at the time of the assassination, Warren
Report Exhibit CE 393; (4) the shirt worn by the late President Kennedy at
the time of the assassination, Warren Report Exhibit CE 394; (5) a 6.5 mm
bullet found on the floor at Parkland Memorial Hospital on November 22,
1963, Warren Report Exhibit CE 399; (6) three empty 6.5 mm cartridge cases
found on the 6th floor of the Texas School Book Depository in Dallas, Texas,
Warren Report Exhibits CE 543, CE 544, and CE 545; (7) a bullet recovered
from the wall of the home of Major General Edwin A. Walker in Dallas,
Texas, Warren Report Exhibit CE 573; (8) the clip presumably irom the
Oswald rifle C2766, Warren Report Exhibit CE 575; (9) two or three metal
fragments from the wrist of Governor Connally, Warren Report Exhibit

-4 -

approximately 13 x 20 mm seen in photographs .of the base of the brain of
the late President Kennedy; and to examine histological preparations of the
margins of the bullet holes in the skin of the ummw of late President Kennedy
and the written diagnosis and/or findings made by the Bethesda Hospital
radiologist from his study of the anmw.mu.am ﬁwwms at the autopsy of the
late President. (R. \THBm\

Defendants filed a Motion to Dismiss, or in the Alternative, for Sum-
mary Judgment, mcvuoﬁmm by affidavits from James B. Rhoads, Archivist of
the Giﬁma States; Richard Vawter, Acting Director of Information o.m the
General Services bashamﬂ«w?os“ and Vice Admiral George M. Davis, Chief
of the Bureau of Medicine and m_.,z,.mmw% of the Medical Corps of the United
States Navy, supplemented later with a further affidavit from Vice Admiral
Davis. (R. 19-50, 100-101} -

It was shown, by affidavit, that the clothing worn by the late President

at the time of the assassination and the x-rays and photographs taken

1/ (continued) CE 842; (10) metal fragments removed from the brain of the
late President at the autopsy, Warren Report Exhibit CE 843; (1) a muti-
lated bullet fired through a cadaver's wrist in an attempt to reproduce -
Governor Connally's wrist wound, Warren Report Exhibit CE 856. (R. 4-10)

2/ Pursuant to its regulations regarding access to the Warren Commission
exhibits, National Archives offered to show plaintiff all available materials
concerning the Kennedy assassination. It is also offered to make photo-
graphs for him of three-dimensional exhibits which had been placed in glass
cases for preservation, but declined to allow him to handle or submit these
exhibits to any laboratory tests.



transferred to the Qaﬁma States for deposit in the .
during the autopsy were trans P administration (R. 25, 35). The Administrator is authorized to delegate all

i Archives in 1966 by the Kennedy estate under the letter agreement ; . )
National Archive y his “duties, obligations and discretions" under the agreement to the Archivist

cuted by Burke Marshall for the Kennedy estate and by Lawson B. Knott, ,
exe y Y of the United States (R. 25, 35-36). They were so delegated, and the Archi-

Jr., Administrator of General Services, for the United States. That agree- . .
. vist, James B. Rhoads, determined that "(a) serious scholars or investigators

ment, authorized under 44 U.S.C. 2107, set restrictions on the inspection _
authorized to have access pursuant to paragraph 1(2)(b) [of the letter agree-

of or access to the clothing, x-rays and photographs. (R. 23-24) .
ment] may view photographs of said articles of clothing, ‘but may not inspect

The agreement provides that access to the articles of clothing is limited
or examine the articles of clothing themselves; and (b) in no event shall said

to certain Government officials and to serious scholars or investigators of o . .
, ) articles of clothing be released to the custody, temporary or otherwise, of

matters relating to the death of the late President for purposes relevant to
; any such scholars or investigators for any purpose.” (R. 25)

their study thereof, and the Administrator of General Services is authorized
The agreement further provides that access to the x-rays and photographs

to deny requests for access or to impose conditions he deems appropriate )
. shall be restricted to certain Government officials and to "recognized experts

on access, in order to prevent undignified or sensational reproduction of . )
in the field of pathology or related areas of science or technology, for serious

the articles of clothing. (R. 24, 32). In addition, in order to preserve the
purposes relevant to the investigation of matters relating to the death of the

clothing against possible damage, the Administrator is authorized to photo-
late President"; however as to experts in pathology, etc., no access shall be

graph or otherwise reproduce them for purposes of examination, in lieu of V
allowed until five years after the date of the Agreement, QOctober 29, 1966,

the originals, by such persons as are authorized to have access thereto . . .
except with the consent of the Kennedy family representative designated in

R. 24, 34). The Administrator is also authorized to impose such other re- m
( ) P ! the agreement (R. 33). Moreover, the Kennedy family representative shall

strictions on access t¢ and inspection of said articles of clothing as he .
P be the judge of the qualifications and intent of anyone seeking access to the

deems necessary and appropriate to fulfill the objectives of the agreement . .
ry pprop ] a 4 photographs and x-rays, and shall have the power to restrict or deny access

and his statutory responsibility under the Federal Property and Administrative i ) i i L .
i to the materials in order to prevent their reproduction or publication without

Services Act of 1949, as amended, to provide for the preservation, arrange-
! : 9 consent during the lifetimes of certain members of the Kennedy family speci-

ment, and use of said materials transferred to his custody for archival
: fied in the agreement (R. 33). Pursuant to this section of the agreement,

-6 -
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plaintiff was denied access to the x-rays and photographs taken at the
autopsy of the late President (R. 41).

The other Warren Commission exhibits sought were transferred to the
National Archives pursuant to the Act of November 2, 1965 (Public Law
89-318, 79 Stat. 1185), and the order of the Acting Attorney General, dated
October 31, 1966 (31 F.R, 13968), issued pursuant to that Act. Section 4 of
that Act provides that the items are to be placed under the jurisdiction of
the Administrator mow,. General Services for preservation under such rules and
regulations as he may provide. The authority of the Administrator having
been delegated to the Archivist, the following rules were set up regarding
inspection of the Commission exhibits: (1) three dimensional articles, in-
cluding the rifle, clip, cartridges, bullets, and metal fragments may be
viewed by researchers but may not be handled either manually or with in-
struments for any purpose; {2} none of the articles may be taken from the
National Archives building except by an authorized employee of the Federal
Government, subject to the Archivist's approval; and (3) custody of the
articles shall not be given to any other person for any purpose (R. 27-28,
39), Accordingly, plaintiff's request to inspect and subject these articles
to "neutron activation analysis" was denied (R. 29-30).

It was further shown, in the two affidavits of Vice Admiral Davis, that

the autopsy protocol and all allied papers pertaining to the autopsy performed

on the late President Kennedy had been turned over to the Secret Service;

. = 8-

that a- search had been made and no such Bmmm&mﬂm had been found at the
United States Naval Hospital, Bethesda, Maryland, nor in the records of
the Medical Department of the United States Navy: and. that he did not have
custody or control of the 13 x 20 mm grey-brown rectangular object from the
brain of the late President, the histological preparations of the margins of
the bullet holes in the skin of the neck of the late President, or the diagnosis
and/or findings from the radiologist at Bethesda Naval Hospital (R. 48, 100).
Consequently, Emgim.m request to inspect these items was refused (R. 50).
Plaintiff made no effort to controvert the facts shown in the affidavits,
other than by unsupported assertions regarding them in his brief.
The oonﬁ. treating mmmmzam:ﬁm_. motion to dismiss as one for summary

3/

judgment, granted the Boﬂos.l The court held that the Warren Commission
4/

exhibits sought by plaintiff were not records within the meaning of the

Information Act, 5 U.S.C. 552 (R. 113-114).

3/ The opinion of the district court appears at 325 F. Supp. 130,

4/ These exhibits consisted of: (1) the 6.5 mm Mannlicher-Carcano rifle,
C2766, Exhibit CE 139; (2} live 6.5 mm round of ammunition found in the -
chamber of C2766, Exhibit CE 141; (3) the coat worn by President Kennedy
at the time of the assassination, Exhibit CE 393; (4) the shirt worn by
President Kennedy, Exhibit CE 344; (5) 6.5 mm bullet found at Parkland
Hospital on November 22, 1963, Exhibit CE 399; (6' three empty 6.5 mm
cartridge cases, Exhibits CE 543, CE 544, and CE 545; (7) bullet recovered
from wall of the home of General Walker, Exhibit 573; (8) the clip, Exhibit
CE 575; (9) metal fragments removed from Governor Connally’s wrist, Ex-
hibit CE 842; (10) fragments of metal recovered from the brain of the late
President, Exhibit CE 843; (11} mutilated bullet recovered after firing through
cadaver's wrist, Exhibit CE 856. : -

-9 -



STATUTES INVOLVED -

It was further held that the items sought in paragraph 6 of plaintiff's
. . 5 U.S.C. 552 provides in pertinent part:
complaint, the x-ray films and photographs taken at autopsy, may be with-
(a)(3) * * * each agency, on request for identifiable records

held from disclosure under the Letter Agreement, 44 U.S.C. 2107 and 2108(c), made in accordance with published rules stating the time,
; _ . place, fees to the extent authorized by statute, and proce-
and Public Law 89-318, 79 Stat. 1185 (R. 114-116). With respect to plain- 4 . dure to be followed, shall make the records promptly avail-
' i . ) able to any person. -On complaint, the district court of
tiff's claim that the Letter Agreement of 1966 was a nullity because the , the dswwm%%ﬁmﬂmm in the &m%woﬂ in which the complainant

resides, or has his principal vwmnm of business, orin
which the agency records are situated, has jurisdiction
to enjoin the agency from withholding agency records and
to order the production of any agency records improperly
withheld from the complainant, * * *

Kennedy estate did not have title to the items transferred, the court held
that title was not required as long as the items deposited in the National

Archives fell within the description of things which may be deposited, 44

U.S.C. 2107 and 2108. Further, Public Law 89-318, 79 Stat. 1185, provided 44 U.S.C. 2107 provides in pertinent part:

When the Administrator of General Services considers

added authority for the acquisition and preservation of items relating to the- .
. it to be in the public interest he may accept for deposit -~

assassination of President Kennedy (R. 115-116). .
(1) the papers and other historical materials

Finally, the court held that the grey-brown rectangular structure seen : of a President or former President of the United
. States, or other official or former official of the
in the base of the late President Kennedy's brain and histological prepara- ) Government, and other papers relating to and con-
£ 4 , ) . temporary with a President or former President of
ions made of the margins of the bullet holes in President Kennedy's neck - the United States, subject to restrictions agree-

. abie to the Administrator as to their use;
were also not records, and that the findings made from a study of the x-ray .

i 44 U.S.C. 2108(c) provides in pertinent art:
films by the Bethesda Naval Hospital radiologist could not be required to be (erp ? P

i ; Papers, documents, O other historical materials accepted
produced, because it was not within the custody of the Navy, from which it and amm.uoﬂﬁma under section 3106 of this title and this
section are subject to restrictions as to their availability
and use stated in writing by the donors or depositors,

y inti ; , including the restriction that thev shall be kept in a
Thereafter, plaintiff moved to reopen the case, attempting, after judg- . Presi awumwmp archival depository .< The restrictions shall
be respected for the period stated, or until revoked or
terminated by persons legally qualified to act on their
behalf.

was sought (R. 110-111),

ment had been rendered, to controvert the facts contained in defendants'
affidavits, and submitting interrogatories to Vice Admiral Davis (R. 119-120,

145-153). The motion was denied (R. 154), and this appeal followed (R. 155).

- 10 -
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Public Law 89-318, 79 Stat. 1185 provides:

Providing for the acquisition and preservation by the
United States of certain items of evidence pertaining to the
assassination of President John F. XKennedy.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

That it is hereby declared that the national interest requires
that the United States acquire all right, title, and interest,
in and to, certain items of evidence, to be designated by
the Attorney General pursuant to section 2 of this Act, which
were considered by the President's Commission on the
Assassination of President Kennedy (hereinafter referred

to as "items"), ‘and requires that those items be qumm?.ma
by the United States.

Sec. 2. (a) The Attorney General is authorized to
determine, from time to time, which items should, in con~
formity with the declaration contained in the first section
of this Act, be acquired and preserved by the United States.
Each such determination shall be published in the wmawﬁmm
Register.

(b) Whenever the Attorney General determines that
an item should be acquired and preseirved by the United
States, all right, title, and interest in and to, that item
shall be vested in the United States upon the publication
of that determination in the Federal Register.

(¢) The authority conferred upon the Attomey General
by subsection (a) of this section to make determinations
shall expire one year from the date of enactment of this
Act, and the vesting provisions of subsection (b) of this
section shall be valid only with respect to items described
in determinations published in the Federal Register within
that one-year period.

Sec. 3. The United States Court of Claims or the
United States district court for the judicial district wherein
the claimant resides shall have jurisdiction, without regard
to the amount in controversy, to hear, determine, and

e Gy

render judgment upon any claim for just compensation for
any item or interest therein acquired by the United States
pursuant to section 2 of this Act; and where such claim is
filed in the district court the claimant may request a trial
by jury: Provided, That the claim is filed within one year
from the date of publication in the Federal Register of the
determination by the Attorney General with respect to such
items. N

Sec. 4. All items acquired by the United States pur-
suant to section 2 of this Act shall be placed under the
jurisdiction of the Administrator of General Services for
preservation under such rules and regulations as he may
prescribe. ,

Sec. 5. All items accquired by the United States pur-
suant to section 2 of this Act shall be deemed to be per-
sonal property and records of the United States for the
purposes of laws relating to the custody, administration,
and protection of personal property and records of the
United States, including, but not limited to, sections
2071 and 2112 of title 18 of the United States Code. .

Sec. 6. There is hereby authorized to be appropriated
such sums as may be necessary to carry out the purposes

of this Act.

Approved November 2, 1965.

ARGUMENT

5/
I. Many of the items sought by plaintiff are
not “records" within the meaning of the In-.
formation Act, 5 U.5.C. 552.

Plaintiff bases his claim for production of all items sought by his com-

plaint upon the Freedom of Information Act, 5 U.8.C. 552 (R. D).

-13 -
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5/ These items are those set forth in paragraph 1 of Questions Presented.



552(a)(3) states:

* * * sgch agency, on request for identifiable records made
in accordance with published rules stating the time, place,
fees to the extent authorized by statute, and procedure to
be followed, shall make the records promptly available to
any person. On complaint, the district court of the United
States in the district in which the complainant resides, or
has his principal place of business, or in which the agency
records are situated, has jurisdiction to enjoin the agency
from withholding agency records and to order the produc-

tion of any agency records improperly withheld from the com-
plainant, * * *

Clearly, to come within the Act, the items sought must be "identifiable

records", and not a "mass of information," Tuchinsky v. Selective Service

System, 418 F.2d 155, 157-158 (C.A., 7, 1969). "Records" does not include
such items as bullets, a rifle, articles of clothing, etc. as the legislative
history shows:

It is evident from the emphasis in the legislative
history of Public Law 89-487 upon the concept that avail-
ability shall include the right to a copy, that the term
"records" in subsection (¢} does not include objects or
articles such as structures, furniture, paintings, sculp-
ture, three-dimension models, vehicles, equipment,
etc., whatever their historical value or value "as evi-
dence.” * * * [Attorney General's Memorandum on the
Public Information Section of the Administrative Procedure
Act, p. 23]

Likewise, in connection with the treatment of oﬂmowmy records by the
National Archives, Congress has provided in 44 U.S.C. 3301:

As used in this chapter, "records" includes all books,
papers, maps, photographs, or other documentary
materials, regardless of physical form or character-
istics * * *, Library and museum material made or
acquired and preserved solely for reference or exhibi-
tion purposes * * * are not included.

SN
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In addition, General Services Regulations promulgated in wmmugo with the
statutory definition in 44 U.S8.C. 3301 provide that " [tlhe term 'records’
does not Msoycmm * * * donated historical materials * * *," 41 C.F.R.
105-61,001-1.

The Warren Commission mx,z_w,,dﬁm sought, the grey-brown rectangular
structure seen in the base of the _mﬁm President's brain, and the histological
preparations of the margins of the bullet holes are not "records". They are
items of historical m:a evidentiary value, but they are not the sort of docu-
mentary items which were considered by Congress to va within the purview
of the Information Act. The district court so held, after an gextended discus-
sion of the meaning of the term "records” (R. 110-114). Two other district
courts, considering requests for production of similar items, have held the
items not to be "records” within the meaning of the Information Act. In one
case, plaintiff sought to photograph a non-classified laser Hoomﬁmm at
Kirtland Air Force Base and to interview the officer in charge of the laser.
The United States District Court for the District of New Mexico held that
the "request to photograph and interview are not identifiable records within

the meaning of the Act." [Forrest Marion Mims, III v. United States, _\

F. Supp. (D. N.M.), No. 8935 Civil, opinion entered July 8,

1971. In a suit in the District Court for the District of Columbia to photo-

graph the clothing worn by President Kennedy at the time of his assassination, .
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he court held that the Act did not apply to the type of material sought. \
AV

farold Weisberg v. General Services Administration, U.S.D.C. District

f Columbia, ,O?Z Action No., 2569-70, ruling entered June 15, 1971.

A reading of the Information Act, 5 G.m.O. 552, provides further as-
‘istance in understanding what types of information Congress was attempt-
ng to reach. 5 U.S.C. 552(a)(1) .mvmmwm of the information which agencies
ire required to publish in the Federal Register so as to inform the .vcmﬁo.

meAm:wv deals with the types of documents which an agency is required to

aake available to the public upon request. It lists: final opinions, state~-

aents of policy, and staff manuals. Nowhere in the Act can there been
seen any reference to the sort of items requested by plaintiff in this action.
Slearly, the district court was correct in holding that the items sought are
ot records within the meaning of the Information Act.
II. The x-rays and photographs taken of the late
President Kennedy at autopsy are specifically
exempted from disclosure by the Letter Agree-

ment of 1966 made pursuant to 44 U.S8,C. 2107
and 2108(c).

Section 2107 of 44 U,S,C, provides in pertinent part:

When the Administrator of General Services considers
it to be in the public interest he may accept for deposit --

(1) the papers and other historical materials of
a President or former President of the United States,
or other official or former official of the Government,
and other papers relating to and contemporary with a
President or former President of the United States,
subject to restrictions agreeable to the Administrator
as to their use; .

=16 -

44 U.S.C. 2108(c) further provides:

Papers, documents, or other historical materials accepted
and deposited under section 3106 of this title and this sec-
tion are subject to restrictions as to their availability and
use stated in writing by the donors or depositors, including
the restriction that they shall be kept in a Presidential ar-
chival depository. The restrictions shall be respected for
the period stated, or until revoked or terminated by persons
legally gualified to act on their behalf. [Emphasis added] 6/

It is clear that Congress is empowered to provide by legislation for the
acceptance of gifts subject to conditions and restrictions specified by a

donor, and that such conditions will be respected by the courts. Story v,

7/

Snyder, 184 F.2d 454, 456 (C.A.D.C., 1950), cert. denied 350 U.S. 866.

In the cage at bar, pursuant to 44 U,S.C, 397, which has been reen-
acted without any changes material here as 44 U.S.C. 2107 and 44 U.S.C.
2108(c), the x-rays and photographs enumerated were accepted subject to
specified restrictions. The letter agreement provides:

* * * no access to the Appendix B materials [which include

the x~rays and photogra phs] pursuant to this paragraph II

(a)(b) shall be authorized until five years after the date of

this agreement except with the consent of the Kennedy
family representative designated * * *,

6/ 44 U.S.C. 2107 and 2108(c) reenact former 44 U.S5.C. 397(e) and (f).
The section numbers were changed by P.L. 90~620 which was intended "to
restate in comprehensive form, without substantial change, the statutes in
effect on January 14, 1968 * * * and to enact title 44, United States Code."
90th Cong., 2nd Sess., Senate Report No. 1621, 1968 U.S, Code Cong. &
Admin. News, p. 4438,

7/ The Court's attention is also directed to the considerations for non-
disclosure stated by Mr. Justice Reed in Kaiser Aluminum and Chemical
Corp. v. United States, 157 F. Supp. 939 (Ct. Cls. 1958).
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There was no suggestion that the Kennedy family representative had con-
sented to the disclosure of the x-rays and photographs in question, and,
accordingly, the Archivist had no authority to produce the articles enum-
erated in the certificate. |

As noted _uq. Dr. Rhoads' affidavit (R. 25-27), the authority-of the
National Archives and Records mmj.aom to accept gifts of papers and other
articles subject to whatever conditions of limited access may be requested
by the donor m:mEdm.w that during the period when a degree of sensitivity
attaches to &mocmmuom of events and personalities, the ﬁarﬁm of privacy
of the donor and of persons discussed in the papers are fully protected. It
also ensures that valuable collections of papers will be saved, and with
the passage of an appropriate period of time will be made available to
writers, scholars, and other interested persons for research use. If this
protection is removed by order of Court or omﬂwﬁéwmm\ the public confidence
in the Federal Government to honor its commitments to such donors will be
destroyed.

\wc_uzo figures, no longer assured that their interests will be protected
when their papers are deposited in public institutions, would cease to place
important mba sensitive papers in such institutions. The result would be a.

drying-up of basic research in history, economics, public mnamswm,ﬁmﬂo?
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8/

and the social sciences generally.

The letter agreement, page 1, provides that it is expressly entered into
"pursuant to m‘._m provisions of 44 U,S8.C, wwiwic...M\ It is clear from the
statutory provisions recited wwo<w,. that this agreement is "subject to restric-
tions agreeable to the Administrator as to their use." The statute's legisla-
tive history dispels any possible mo:dﬁ that the restriction in the present

case is within the terms and purpose of the statute:

8/ The Archivist received the materials covered by the letter agreement of
October 29, 1966, as property of the estate of John F. Kennedy, and has
never challenged the original ownership of the materials as being in the
Kennedy estate (R. 23-24). Under the statute, 44 U.S.C. 397(e)(l), the
Administrator has the authority to agree to conditions for the deposit, .
whether the papers technically belong to the donor or not. Restrictions
may be agreed upon with respect to any materials of a President or former
President, or "relating to and contem porary with any President or former
President.” It is beyond dispute that the materials sought in this action
are ones "relating to and contemporary with" President Kennedy.

In order to ensure that papers and other invaluable historical materials
relating to Presidents will be placed in the Archives, the Archivist accepts
such materials subject to restrictions placed on the materials by the per-
sons presenting them to the United States (R. 23-24, 25-27). Any require-
ment that the Archivist demand proof of technical, legal ownership when re-
ceiving materials for deposit would serve to defeat, not implement, the
purpose of 44 U.S.C, 397 to authorize receipt of such important materials’
by the United States.

9/ Footnote 6 above points out that present 44 U.S.C. 397(e) without
any substantive change has been reenacted as 44 U.S.C. 2107.
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[Such materials are to be held] subject to such restric-
tions respecting their use as may be specified in writing by
the donors or depositors, including the restrictions that they
shall be kept in a Presidential archival depository, and to
enforce such restrictions for so long a period as shall have
been specified, or until they are revoked or terminated by
the donors or depositors or by persons legally qualified to
act on their behalf with respect thereto. These provisions
make it clear that the Administrator, once having come to
agreement with the donor on restrictions as to use, in ac-
cordance with subsection (e), [now 44 U.S,C. 2107] has the
authority to enforce such restrictions. Authority to agree
to, and to enforce, certain restrictions as to access and use
is essential if private papers are to come into public custody
at all. [House Report 998, 84th Cong., lst Sess., page 61.

Since 44 U.S.C. 2107 and 2108(c) specifically E.oimm that items de-
posited in the National Archives may be accepted with restrictions as to
their use, and the Letter Agreement contains such restrictions as to the use
of the x-rays and photographs taken at the autopsy, the court below cor-
rectly held that the items could not be required to be produced under the
Information Act.

5 U.S.C. 552(b) provides:

This section does not apply to materials that are —
* % *

(3) Specifically exempted from disclosure by
statute;

This exemption ” indicates an intention to preserve whatever protection is
afforded under other statutes, whatever the terms. For example of the

variety of statement of such provisions compare * * * 44 U.S.C, 397 * * *,

Attorney General's Memorandum on the Public Information Section of the
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Administrative Procedure Act, pp. 29-30. As has been shown above, the

autopsy x-rays and photographs are specifically exempted from disclosure
by 44 U.S.C. ANE.N and 2108 (c) which reenact 44 .d.m.O. 397 in all material
respects. Thus, these materials, are ..mbmﬁmmw:% exempted from disclosure
by statute,"” and accordingly they may not be obtained by plaintiff under the
Information Act,

Similarly, even if the items of clothing worn by President Kennedy at
the time of the mmmm.mmwzmﬁos were held to be "records" within the meaning
of the Information Act, the withholding of access to them is authorized
under exemption 3, 5 U,.S.C. 552(b)(3).

The October 29, 1966 letter agreement provides:

(1) None of the materials identified in Appendix A
("the Appendix A materials") [including the Kennedy cloth-
ing] shall be placed on public display.

(2) Access to the Appendix A materials shall be per-
mitted only to:

{a) Any person authorized to act for a com~
mittee of the Congress, fos a Presidential com-
mittee or commission, or for any other official
agency of the United States Govemment, having
authority to investigate matters relating to the
death of the late President, for purposes within
the investigative jurisdiction of such committee,
commission or agency.

(b) Any serious scholar or investigator of
matters wmymﬁso to the death of the late President,
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for purposes relevant to his study thereof. The Ad-

ministrator shall have full authority to deny requests

for access, or to impose conditions he a,mmam appro-

priate on access, in order to prevent undignified or

sensational reproduction of the Appendix A materials

* * %, (R, 32)
ursuant to the authority delegated to him by the Administrator, the Archivist
as:

determined that (a) serious scholars or investigators auth-

orized to have access pursuant to paragraph 1(2) (b) may

view photographs of sald articles of clothing, but may not

inspect or examine the articles of clothing themselves;

and (b) in no event shall said articles of clothing be re-

leased to the custody, temporary or otherwise, of any

such scholars or investigators for any purpose. (R. 25)
3ince the Kennedy clothing is covered by the October 29, 1966 letter agree-
nent entered into pursuant to 44 U.S.C. 397, reenacted by 44 U.S.C. 2107
and 2108(c), restrictions imposed pursuant to the letter agreement must be
respected for the same reasons, stated above, that restrictions on access
to the autopsy x-rays and photographs must be respected, and preduction
may not be ordered under 5 U.5.C. 552(b)(3).

Moreover, if the other Warren Commigsion exhibits sought were con-
sidered to be "records" within the meaning of the Information Act, they ,
would also be exempt from disclosure under exemption 3, 5 U.S.C. 552(b)(3).

The Warren Commission exhibits plaintiff seeks were transferred to the

National Archives under authority of Public Law 89-318, 79 Stat, 1185 and

order vﬂoBEomﬁmm by the acting Attorney General dated October 31, 1966

issued pursuant to P,L, 89-318 and published at 31 F.R, 13968 (R. 27-28).
Public Law 89-318, after declaring "that the national interest requires that

the United States acquire * * * certain items of evidence to be designated

" by the Attorney General * * * and requires that those items be preserved by

the United States" _uz.uﬁamm at Section 4 that "[a]ll items acquired by ﬁmm
United States pursuant to * * * a&.m,bnﬁ shall be placed under the jurisdic-
tion of the Administrator of General Services for preservation E&Q. such
rules mﬁa H,muﬁmd..osw as he may prescribe." (Emphasis supplied.) The Ad-
ministrator's authority has been delegated to the Archivist (R. 23, 27-28).
Pursuant to the authority granted by Public Law 89-318, the Archivist has:

determined that (a) three dimensional articles held in the
National Archives pursuant to the Act of November 2, 1965,
including the rifle, clip, cartridges, bullets and bullet
fragments referred to above, may be viewed by researchers
but may not be handled either manually or with instruments
for the purpose of testing or otherwise; (b) none of raid
articles shall be taken from the Archives building for any
reason by anyone except an authorized employee of the
Federal Government, subject to my approval; and (¢) in

no event shall custody of such articles, temporary or other-
wise, be given to any other person for any purpose, The
foregoing rules with respect to such articles are necessary
to prevent loss, damage, destruction, or alteration to
which such articles would be subjected if they were per- '
mitted to be handled, transported, or tested. Adherence

to the foregoing rules and continued, uninterrupted cus-
tody of such articles by the National Archives is imperative
in order to permit the full discharge of the responsibilities
imposed by the Act of November 2, 1965, for the secure
preservation of the articles. (R. 27-28) [The Archivist's
determinations are also set forth in written regulations
which are attached to his affidavit as Exhibit B, R. 38-39.]

- 23 -



Congress clearly contemplated that regulations such as those set forth
in Paragraph 8 of Dr. Rhoads' affidavit (R. 27-28) would be promulgated:

The committee is persuaded that the national interest
requires that the Attorney General shall be in a position to
determine that any of these critical exhibits, which were
considered by the President's Commission, shall be per-
manently retained by the United States. The committee con-
curs in the view expressed by the Attorney General that in
years ahead allegations and theories concerning President
Kennedy's assassination may ahound. To eliminate ques-
tions and doubts the physical evidence should be securel
reserved: A failure to do so could lead to loss destruction
or alteration of vital evidence and in time might serve to
encourage irresponsible rumors undermining public confi~-
dence in the work of the President's Commission. [House
Report No. 813, 89th Congress, lst Session, August 19,
1965, page 2.] [Emphasis supplied]

Therefore, it must be concluded that Public Law 89-318 exempts materials
obtained pursuant to its provisions from disclosure contrary to regulations
issued under this statutory provision.

III. Non-disclosure of x-rays and photographs

taken during autopsy was authorized by
exemption 6, 5 U.8.C. 552(b}(6).

Finally, with respect to the x-rays and photographs taken during the
autopsy, an additional exemption to the Information Act would apply to
render them exempt from disclosure. 5 U.S.C. 552 (b)(6) exempts " mmnmo:sm_.
and medical files and similar files the disclosure of which would constitute
a clearly unwarranted invasion of personal privacy" from the purview of

5 U.S.C. 552. After examining the legislative history behind this exemption,
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the Attornev General's Memorandum on the Public Information Section of the

Administrative Procedure Act concludes:

It is apparent that the exemption is intended to ex-
clude from the disclosure requirements all personnel and
medical files, and all private or personal information con-
tained in other files which, if disclosed to the public,
would amount to a clearly unwarranted invasion of the
privacy of any person, including members of the family
of Hﬁwm person to whom the information pertains. [Page
36 4

The Letter bowmmam.g entered into by the Kennedy family and the .a.aiﬁamﬁaﬁow.
of General Services Administration evidences the understandably strong feel-
ings of the family of the late President with regard to disclosure of the items
covered by the agreement. Indeed the Letter Agreement states:

The family desires to prevent the undignified or sensa-

tional use of these materials (such as public display) or

any other use which would tend in any way to dishonor

the memory of the late President or cause unnecessary

grief or suffering to the members of his family and those

closely associated with him.
Surely, disclosure of medical files relating tQ the late President's assassina-
tion, such as the autopsy x-rays and photographs sought here, would be pre-
cisely the type of unwarranted invasion of personal privacy which Congress

10/

intended to avoid when it enacted 5 U.S.C. 552(b){6).

P

10/ The Kennedy family's nonconsent to disclosure of the materials
covered by the Letter Agreement is another factor indicating that Exemp-~
tion 6 is applicable here since the nonconsent evidences that disclosure
would be an invasion of privacy.
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IV. Summary Judgment was proper in this case.

Rule 56(c) of the Federal Rules of Civil Procedure provides that summary
judgment is proper when the pleadings and 2&3 papers filed show no genuine
issue as to any material fact., In this case on the pleadings and affidavits
filed prior to judgment, there was no genuine issue as to any material fact.

Plaintiff in his brief (pp. 17-19) asserts that there are mme.mmm; genuine
issues of material fact which the district court should have considered,
making the granting of defendants' motion for summary judgment improper,
yet he can point only to one example: the determination of the Bm_masa of

the term "records". However, the determination of the meaning of that term

Hw not one of fact, but of interpretation of law. Northern Natural Gas Co. V.

O'Malley, 277 F.2d 128 (C.A, 8, 1960); Alaska Airlines Inc. v. O'Leary,

216 F. Supp. 540, vacated 336 F.2d 668 (C.A. 9); wmm.mﬁmo 5 U.5.C. 706,
which states, "To the extent necessary to decision and when presented, 9.@
reviewing court shall decide all relevant questions of law, interpret con-
stitutional and statutory provisions, and determine the meaning of applic-
ability of agency action.”

Plaintiff's purportedly factual assertions in his Memorandum wﬂ.&
(R. 66-92) lack any support whatsoever in the record. "[Nleither the plead-
ings nor the statements made in brief and argument create a fact issue

when opposed to positive contrary statements which were made in support
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of the motion for summary judgment.” Roane v. United States Fidelity &

Guaranty Co., 378 F.2d 40, 42 (C.A, 10, 1967). Accord: Jensen v. Voyles,

393 F.2d 131 (C.A, 10, 1968). Western Casualty & Surety Co. v. Grice,

422 F.2d 921, 922-923 (C.A, 10, 1970). Plaintiff's affidavit (R. 91-92)
contains only assurances "that all requests Amm made in the body of Em.
complaint have been filed for the purpose of enhancing. scholarly research
and public enlightenment.” In a suit to compel production of records under
the Information Act, the purpose for which the information is sought is ir-
relevant. If the plaintiff can show that an agency has improperly withheld
records it is required to v«om:om,. he may obtain the records no matter

what his purpose. Conversely, if an agency has authority under one of the
nine exemptions to withhold the records, production may not be compelled
no matter how lofty plaintiff's purpose in wishing to obtain them. See
Senate Report 813, 89th Congress, lst Sess., p. 5; House Report 1497,
89th Congress, 2nd Sess., p. l. -

In short, plaintiff can point to no genuine issue of material fact before

1/

the district court. The motidn for summary judgment was properly granted.

11 / Plaintiff offers no substantial arguments that the district court's denial
of his motion to reopen the case was an abuse of.discretion. He did not
prior to the district court's entry of a judgment dismissing the action file
any affidavits which controverted the Government's affidavits, which he now
characterizes as "spurious" and incredible; nor did he file an affidavit pur-
suant to F.R.Civ.P. 56(f) explaining why he did not file relevant counter-
affidavits. As stated in 6 Moore's Federal Practice 7 56.24, p. 2881, "***
where no sound reason is offered for not *** filing opposing affidavits in
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CONCLUSION

IN THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

For the reasons above stated, the decision of the district court should

be affirmed.
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JOHN NICHOLS,
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over, the points on which plaintiff belatedly sought to H.:Qoa:mum materials Department of Justice,
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best peripheral to the issues on this appeal.
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