
? 
w
i
g
a
n
 

ILEIAM. 
B
r
a
p
r
o
m
)
 

Cr 
i 

B
a
 ANES 

AL 
i 
Wn 

_) 
Puncy 

Fore 
? 

As 
anis- -Appellecs 

Ae 
domaey: 

4: O
N
 

APPEAL 
frora 

the’ 
‘United 

| States Distris 
Court 

for. the. 
ern, 

District 
of 

Ten- 
— 

/. 
nesses, 

Western 
Diyi- 

1 

. 
‘
D
e
c
i
d
 

' 

ided 
and Filed 

| April 
29, 

197 7: 

: McCnes, 
Brooks, 

and 
Sinaag, 

‘Circ ait 
oe NcCnex, 

Circuit 
Judge. 

“District: 
C
o
n
t
 

judgme 
“and 

declars 
oy 

a 

v
e
 

o
m
 Ke 

ef A
g
 ainst 

Perey. 
F 

. 
. 

8
 

r
m
 

o
y
 

a
d
d
 
* 

, 

13 r
d
 h 

10, 

33 
m
m
a
b
o
r
 

S
e
r
k
o
 Poe 76 

. 
aTacas 

of 
t
h
a
 
e
n
i
n
 

melt 
i
e
 

Lee 
, 

a
M
 

n
a
y
’
 

eet 
B
y
 
5
1
9
0
8
,
 

Tanti 
N
e
v
 onaber 

2. 
' 

33 
a
m
a
 iofen 

a
e
 
W
e
 

i 
a. 

r
e
r
 
d
 

4 
a
d
e
 

: 
eee 

Garey 

w
m
!
 

77 

= 
l
e
g
 

t
r
e
y
 

j 
: 

r
o
S
e
G
e
n
e
:
 

O 

Tes 
“of 

while 21, 
e
m
!
 

cr 

oe 
ed. 

a
i
t
,
 

>
 

Wey 
—
—
 

ee “st 
t
f
 

m
y
 

4 

4
 
m
4
 1
d
:
 

e
e
 

: 
es 

“
g
a
r
 

hg 
ad 

d
o
s
t
 

-
 

c
a
d
 

Jinx 
9, 

2
2
4
7
R
 V
a
t
a
 

4
4
.
2
 

a
a
c
’
 
W
a
g
e
 

n
e
t
s
 

A 
L
 m
d
 

ard 

- avrit ter. 

atnider 
vw 

“jk mes: ‘Earl 
B 

dismissing 
his. ‘action 

for 
injunctive 

d
e
d
 -gui 

t
h
i
s
 

= 
i735 
a
r
a
 

= 

a J
u
d
g
e
s
.
 

Ray appeals froma a 

a
 

alty 
3 an 

° 

e
t
s
 

wpellant 
$ 

” 

exes. b
a
r
,
 

3
 

<
>
?
 

ple: 
I
Y
 

a
y
.
 

har 
ceraied 

3 in 
1588, 

e
t
d
 
b
e
e
n
 tep- 

er 
of 

‘the A} labama 
‘bar 

dant] Hate » a 
profedsion! 

W
a
s
 id 

3
 

y
o
y
 

bar a
s
3
 

i 

a
r
y
 

t
o
n
a
l
 



2
 

o
w
e
 

- 
: 

Bay. 
¥. /

F
o
v
e
m
a
n
,
 

et 
a
l
 

- 
“
N
o
.
 
2
0
6
0
4
 

~ 
given 

exclusive 
1 rights to 

this. 
material 

in 
return, 

for. which” 
. Hinie 

agreed 
to 

pay 
Ray 

and 
Hanes 

each 
30 

percent 
of 

his ~ 
_ 
r
o
s
s
 

xeceipts 
from 

iis 
sale. 

Ray, 
subsequently 

assigned 
Por. 

8
 p
a
s
 

o
o
 

fogs 
foe 

andl 
F
o
r
e
m
a
n
 

used. 
their 

positions 
of 

trust 
io impose 

these. 
© Hons 

of his 
rights 

under 
this 

agreement 
to 

Hanes, 
. 

» After Ray 
discharge ed Hanes 

and 
hired Foreman, 

an 
amenda- 

: 
- 

tory 
agreement’ 

was. 
execiited 

on 
Jannary: 

29, 
1989,’ u

n
d
e
r
 *:: 

w
h
i
c
h
 

Hanes 
elinquished 

all 
his 

rights 
under 

the 
July 

3. 
: agreement 

and 
all 

other 
zig ghts 

against both 
Ray 

and 
Huie,* 

a
n
d
 
acknowledged 

that 
he 

had 
teceived ‘payment for his 

ser- 
. vices. 

In 
rein, 

it 
provided: 

a
 uA 

“Author 
[nie] 

and 
Ray, 

and 
‘each ‘of them 

do 
hereby 

. 
f
o
r
e
v
e
r
 

release 
a
n
d
 , discharge 

Hanes 
{ ifom 

a
n
y
 
a
n
d
 
all - 

. 
0). 

Claims, 
demands, actions 

and. causes 
o
f
 action 

which they 
- 

<.~.or 
either 

of 
them; 

but 
for this 

Teleasé, might: n
o
w
 
have: 

“
©
.
 

oy 
hereafter 

might 
have 

against 
Hanes 

under.‘or 
pur-. 

B
e
 
m
e
n
i
 

or 
a
n
y
 
-other 

a
g
r
e
e
m
e
n
t
s
 
or 

contracts, 
written’ 

or. 
“>. 

oval, 
heretofore. entered 

into 
between. 

said 
parties 

or 
any: 

a
e
 

af 
them 

with h 
respect 

1 to > 
the © 

subject matter 
of 

said 
Basic 

: 

“sovexal 
d days 

i ater. on 1 
Febonary 

8 3 “4999, “Ray 
assigned ‘all his 

“rights. under 
fhe 

various 
contracts 

to 
.F oreman 

‘as: the 
latter's 

‘fee. 
“
O
n
 

the 
ely 

Bie efore. 
R
a
y
 

pie 
ted 

guilty, 
F
 foreman" “wrote. 

. him, 
in pa 

as 
fol 

e
n
a
 

os 7 
This 

will ‘she orien 
the: “ht i

a
 “considerably 

a
 

considera- 
t
i
o
n
 

-of 
the 

t
i
m
e
d
 

will 
Save 

me, 
Tam 

williay 
t
o
 
m
a
k
e
.
”
 

c
A
 

a
 
y
o
u
:
 

a
 

: 
Tah 

o
a
 
o
e
 

a
,
 

ce 
n
y
}
 

os 
. 

veg 
E
B
 
the ‘plea 

i is. : 
entered and 

the 
: sénterive. 

accepted 
2 an
d
 

a
 

= no. 
‘embarrating: 

circumstances 
take: 

place 
in 

fhe 
c
o
u
r
t
 

2
 

> yoom, 
I 
am 

willing g 
to 

assign to 
any 

bank, 
trust 

‘come:” 
w
a
 

B any 
or 

individual 
selected 

hy 
you. al, muy. receipts: under 

vie 
the 

above ecagicement’ 
by 

excess’ o
f
 

; 

r
e
e
 

N
o
,
 
2
0
8
8
4
0
 

B
a
y
 

Ww 
Foreman, 

e
t
a
 al, 
a
e
 

ae 

p
h
a
 

we B
e
 

|
 

interests 
in 

‘the 
contracts, 

ahead 
of 

Ray's interests 
Bsa. 

d
e
 

B
a
e
 

.*. 
fendant, 

and 
conspired 

-io violate chis-tight toa 
fair 

trial, 
i
n
:
 

OEP 
S
e
 
y
e
)
 

“violation 
of 

the 
duty 

imposed 
on 

attorneys 
by 

Tennessee 
law _ 

e
e
 

eee 
a
n
d
 in contravention 

of 
the Civil 

Rights 
Act, 

42 
U.S.C. 

8 1953, 
ns Ee 

e
k
 
R
S
s
 
“
T
h
e
 

‘gelief 
sought 

is 
‘primarily 

injunctive 
and 

equitable: 
R
a
y
 

-- 
ing 

the 
slaying 

of 
Martin 

L
u
t
h
e
r
 ‘King, insof far 

as such. 
facts 

: 
alect 

the 
peti fitioner 

or 
purport 

to involve 
the petitioner: with 

* 
said 

lilling.” In 
addition, appellant seeks 

a ‘declaratory ‘judg- 
n
e
n
t
 

declaring 
-the 

several: 
contracts 

to 
be. null 

and’ 
void.~ 

suant 
to 

said 
Basic A

g
r
e
e
m
e
n
t
,
 

the: 
Assignment 

Agree--. 
c
a
e
 

l
s
 

nor 
is 

this an. 
action 

for 
‘telease from 

custody. —. 
although 

= 
>. 

"some.of. 
the allegations 

i in his 
petition 

are 
suggestive 

of 
those: -. 

° 
offen 

made 
dn - suppart 

“of claims 
‘¢ of depriva ation’ a 

of Piective 
= 

assistance of coupsel, 
“: 

o
r
a
 

e
e
 

©. 
Seetion’ 

of t
h
e
 Tennesses 

State Penitentiary 
-at Nashville, 

and 
va 

pre-trial 
order 

was 
entered 

by 
the 

District 
a
a
a
 

the 
issues 

of 
fact 

and. of haw 
as Follows: : 

.. 
the 

follow ‘ing: a
d
 
m
e
n
t
 of E

y
 

tes: ® 
strangimnent 

swith 

R
a
t
e
s
 
pt. 

Civil 
P
r
o
c
e
d
u
r
e
,
 
s
e
e
 

, 
29., 

R
u
l
e
 
3
0
d
)
,
 

a
n
d
 

it-is 
only 

-vith: 

for 
jurisBiction 

can 
b
e
 d
e
t
e
r
m
i
n
e
d
.
 © 

“
0
”
 

2B Apneliant 
also 

asked 
for “such: other "génotal 

‘eliet ras 
the. 

aa 
J. 

ties 
O
f
 
-inis 

c
a
u
s
e
-
m
a
y
 

d
e
m
a
n
d
’
,
 

a
n
d
 

‘the 
District: 

Court's 
pr oir ial 

. 
oiler: rhised 

as 
issués 

cf 
law. 

w
h
e
t
h
e
r
.
 
the 

contract, 
cqull 

he 
v
o
i
d
e
d
 

e
a
w
a
s
'
 
c
o
r
s
e
t
 

Perr 
we 

. 
wot 

_ 
: 

: 
_ 

2 
e
H
 

sats 
nas 

“ 
D
o
n
e
 

ta 
t
e
 
m
e
e
t
 

m
o
,
 

w
e
p
 

f
l
e
 

a
e
 

TOY 
S
I
 

r
t
 

emg 
hey 

E
a
 

a
 
I
 

ete 
b
k
 

a 
sore 

h
t
,
 

e
T
 

eee 
e
e
e
 

a 
baa 

s
h
e
n
 

OR 
S
h
a
 

U
S
A
T
 

i 
t
e
 

tT 
The 

apparent’ 
gravamen 

of Ray's 
case 

is 
that 

Hanes, 
Tule, 

a
 

* 
oe 

= 
a
 

pate 
c
a
s
 

he 
b
r
o
u
g
h
t
 

this 
action 

in t
h
e
 

United 
States 

District 
Court.’ 

- 

mairacts 
on 

Ray 
against 

his 
will, 

placed 
their 

e
w
n
 
Enancial’ 

~ 

asks 
for 

prel 
minary 

and 
p
e
r
m
a
n
e
n
t
 

injunciions 
barring 

des- 
: 

f
e
n
d
a
n
t
s
 “from 

further exposure 
of 

the alleged 
£ facts 

surround- 
- 

We 
observe 

that 
petitioner 

does 
not 

seek 
‘money, 

damages? 
‘3 

- Two 
dep: ositions.of Ray? Were o 

iaken 
j in the 

MI: aximum. nn 
Sexurity 

Jech dg Be; Selineating 

I
s
s
u
e
s
 

‘of Fact 

i
t
i
s
 
“hosepd: 

that 
the 

d
e
f
e
n
d
a
n
t
 

3 For reryan: dogs. 
net 

J ha
v
e
 

a. 
Pox rer. ee 

M
o
r
e
y
 
to 

act tor: T 
Plains 

4 Ra
y
.
 

3
 

Tae 
c
o
n
 Saint; 

c
a
p
t
i
o
n
e
d
 
“
g
t
s
 
ton” , 

does. 
“not” “eontorn. ‘fo 

“the. 

difficulty 
that 

the: 
‘grounds 

for 
the 

| cause: 
Os 

act tion 
an u

d
 
the: 

basis 

r 
t
h
e
 
p
l
a
i
n
c
i
f
 
g
r
a
n
t
e
d
 

2n- 
injunction 

“on. 
a
n
y
 
sronnds”. 

“
O
u
r
 

OX. 
m
i
n
a
t
i
o
n
.
 
u
k
c
t
h
e
*
 
record, 

h
o
w
e
y
 
e
r
,
-
c
o
n
f
i
r
m
s
 

that 
thos 

strict 
Court: 

EEE 
SE 

a
p
p
e
l
l
a
n
t
 

h
o
d
 
n
e
t
 

p
r
o
s
e
 any 

t
o
g
 
o
v
i
d
o
n
s
e
:
 

Tah 
g
e
e
k
 

a 
drane 

justi=d-9. z
e
c
o
u
e
n
y
 
tn 

d
a
m
a
g
e
s
,
 
BH8 

n
o
 
“atcrurent:



Ray 
v. 

Foreman, 
et 

al. 
No. 

20694 

agreed 
that 

the 
Power 

of 
Attorney 

from 
the 

plaintiff 
Ray 

to 
the 

defendant 
Hanes, 

which 
was 

heretofore 
given, . 

is 
now 

void 
and 

of 
no 

effect, 

The 
contested 

issues 
of 

fact 
are: 

(a) 
Were 

the 
contracts 

between 
the 

plaintiff 
and 

the 
defendants 

intended 
for 

the 
beneft 

of 
the 

plaintiff? 
(b) 

Did 
Hanes 

and 
Huie 

conspire 
to 

exploit 
plain-. 

tiff 
Ray 

for 
their 

own 
monetary 

benefitP 
(c) 

Did 
the 

agreements 
between 

the 
parties 

adverse- 
ly 

affect 
the 

defense 
of 

the 
Ray 

trial? 
: 

(d) 
Did 

Foreman 
pressure 

Ray 
into 

pleading 
guilty? 

_ 
(e) 

Did 
Ray 

at 
all 

times 
protest 

his 
innocence 

of 
the 

M
u
r
d
e
r
 

charge 
to 

the 
defendant 

F oreman?P 
a
n
 

(f) 
If 

Ray 
had 

testified 
in 

the 
criminal] 

trial, 
would 

this 
have 

increased 
or 

diminished 
the 

value 
6f 

the 
right 

to 
publish 

the 
story 

of 
Ray 

as 
contemplated 

in 
the 

con- 
tractP 

: 
. 

| 
. 

(g) 
Did 

Foreman 
tell 

Ray 
that 

there 
had 

been 
no 

executions 
in 

Tennessee 
for 

murder 
within 

the 
past 

decade? 
: 

(h) 
Did 

Huie 
publish 

in 
a 

national 
magazine 

state- 
_ments 

purportedly 
made 

by 
Ray 

which 
were 

untrue 
and 

which 
came 

to 
Huie 

by 
Hanes 

or 
Foreman 

in 
their 

re- 
spective 

capacities 
as 

attorney 
for 

Ray? 

Questions 
of 

Lav: 

(a) 
Did 

the 
defendants, 

or 
any 

two 
of 

them, 
violate: 

42 
USC 

$
1
9
8
5
?
 

(b) 
Does 

the 
attorney-client 

relationship 
cover 

post: 
guilty 

plea 
publication 

of 
statements 

made 
by 

a 
client? 

If 
so, 

is 
the 

plaintiff 
entitled 

to 
an 

injunction 
against 

all 
. 

three 
defendants? 

(c). 
Can 

the 
contract 

be 
voided 

due 
to 

fraud 
in the. 

inducement 
by 

virtue 
of 

an 
intent 

to 
exploit 

Ray 
and 

by 
virtue 

of 
the 

attorneys 
being 

in 
the 

capacity 
of 

con- 
. 

-tracting 
with 

their 
client 

RayP 

r
E
 Se 

No. 
26694 

= 
Ray 

v.- 
F
o
r
e
m
a
n
,
.
 et 

cal. 
a
e
 

- 
5
 

(d) 
Ifthe 

addendum 
to 

the 
contract 

with 
Foreman 

is 
~: 

: 
avoided, 

what 
is 

the 
effect 

of 
the 

release 
agreement 

where- 
--* : 

in 
Hanes 

agreed 
not 

to 
publish 

information 
obtained 

from 
s
e
 

RayP 
o
o
 

. 
e
e
e
 

(e) 
Does 

the 
proof 

support 
voiding 

the 
contracts 

on 
~ 

any 
grounds? 

a
 

7 
o
e
 

(f) 
Is 

the 
plaintiff 

entitled 
to 

an 
injunction 

against 
any 

defendant 
on 

any 
grounds? 

. 
y
e
 

Following 
the 

presentation 
of 

plaintiffs 
evidence, 

and 
after 

- 
_the 

examination 
of 

the 
depositions, 

the 
District 

Court 
granted... 

_ 
defendant’s 

motion 
for 

dismissal. 
under. 

Rule 
4l(b), 

Fed. 
R. 

7 
a
 

Civ. 
P. 

That 
Rules 

provides, 
in 

pertinent 
part: 

a
 

- 
After 

the 
plaintiff, 

in 
an 

action 
tried 

by 
the 

court 
with-. 

E
E
 

out 
a 

jury, 
has 

completed 
the 

presentation 
of 

his 
evi- 

o
e
 

dence, 
the 

defendant, 
without 

waiving 
his 

right 
to 

offer.” 
oS 

evidence 
in 

the 
event 

the 
motion 

is 
not 

granted, 
may. 

._ 
move 

for 
a 
dismissal 

on 
the 

ground 
that 

upon 
the 

facts 
and 

the 
law 

the 
plaintiff 

has 
shown 

no 
right 

to 
relief. 

| 
The 

court 
as 

trier 
of 

the 
facts 

may 
then 

determine 
them 

co 
and 

render 
judgment 

against 
the 

plaintiff 
or 

may 
d
e
-
 

cline 
to 

render 
any 

judgment 
until 

the 
close 

of 
all 

the 
evidence. 

If 
the 

court 
renders 

judgment 
on 

the 
merits 

against 
the 

plaintiff, 
the 

court 
shall 

make 
findings 

. 
as 

required 
in 

Rule 
52(a). 

o
e
 

In 
his 

oral 
opinion, 

delivered 
at 

the 
close 

of 
evidence, 

the 
208 

District 
Judge 

stated: 
| 

i 
Oo 

I 
can 

find 
nothing 

in 
the 

proof 
to 

support 
any 

sort 
of 

© 
conspiracy 

or 
prohibited 

conduct 
under 

the 
Civil 

Rights 
Section, 

Title 
42, 

United 
States 

Code; 
Section 

1985. 
I 

; 
just 

don’t 
find 

that 
these 

defandants 
fit 

into 
that 

SeC- 
tion 

in 
light 

of 
the 

proof 
that 

has 
been 

offered. 
oe 

Obviously, 
the 

court 
was 

accepting 
as 

true, 
arguendo, 

all. 
_ 

. 
. 

(
r
T
 

‘ 
+
.
 

t
h
a
s
e
 

the 
testimony 

presented 
in 

plaintiff's 
case 

in 
chief, 

and 
thus 

v 
Wo 

P
o
a
a
n
e
 

no 
formal 

findings of 
fact 

were 
necessary. 

Cf. 
Wolf 

v. 
Reynolds.



8 
aicy 

v. 
Foreman, 

et 
al. 

— 
No. 

20694 

E
l
e
c
,
 & Engineering 

Co., 
3
0
4
 F.2d 

646, 
649; 

5 
J. 

Moore, 
Fed- 

e
r
a
l
 Practice; 4

1
1
2
!
 

of 
Rule 

41;b) 
is 

otherwise, 
we 

hold 
fhat 

no 
such 

findings 
need 

be 
made 

witen 
the 

dismissal 
is 

made 
soleh 

cn 
grounds 

of 
legal insufficiency, 

Any 
other 

mule 
would 

be 
an 

exaltation’ 
o
f
 form 

over 
c
o
m
m
o
n
 

seuse 
(although, 

of 
course, 

a 
District 

Court 
clearly may 

make 
such 

‘Endings, 
and 

in 
some 

cases. 
m
a
y
 
prevent 

the 
necessity 

of setrial if it 
does 

so). 
W
e
 

shall. 
view 

t
h
e
 District 

Coust’s 
oral 

opinion 
as 

a 
holding 

that 
ap- 

pellant’s 
proofs, 

accepted 
in 

their 
most 

favorable 
light as 

true, 
fell 

shozt 
of 

presenting 
a 

claim 
on 

which 
chet 

could 
be 

granted, 
W
e
 
agree 

with 
that 

holding, 
and 

aifina 
the 

judgment 
_ 

of 
the 

District 
Court. 

We 
dist 

consider 
appellant's 

‘chim 
u under 

Tennessee 
law 

on 
the 

assuraption 
that 

“diversity 
gurisdiction 

was 
invoked. 

Ap- 
parently 

his 
argument 

is 
thet 

first Hanes, 
and 

then 
Forem: 

BR, 
_ 
fandulently 

induced 
him 

to 
‘enter 

into 
these 

contracts. 
O
u
r
 

a 
ination. 

of 
the 

zecord 
confirms 

t
h
e
 D 
D
i
s
h
i
c
t
 
Court's 

de-- 
on 

that 
appellant 

presented 
no 

evidence 
to 

support 
this 

contention. 
Nor 

do 
we 

find 
any 

evidence 
that 

appel 
dant 

has 
an 

action 
azainst 

any 
of 

the 
| defendants 

for 
failure 

: 
2
 

perfon mm 
contractual 

obligations. 
3 

m
e
n
t
 
of any 

Tuture 
payments 

cue 
f
r
o
m
 
Huie 

which 
had 

been 
a
s
s
i
g
n
e
d
 to 

him 
— 

and 
it 

is 
axiomatic 

that 
a 
p
a
r
t
y
 
cannot 

m
a
i
n
t
a
i
n
 

.a 
c
o
n
t
r
a
c
t
 

action 
a
g
a
i
n
s
t
 

a- party’ 
tip 

xy J
h
o
m
’
 
ye 

h
a
s
 

©. 
voluntarily 

giten.a 
full 

and 
unconditional 

release. 
_ 

N
o
r
 isthere 

amy 
evidence 

that 
F
i
e
 

or F
o
r
e
m
a
n
 

fatied 
toy. 

“comply 
with 

their 
contractual mndertakings.. 

A 
careful 

read~. 
ing 

reveals 
that 

ITuie 
did 

net 
even: 

unconditionally 
promise. 

* 40 
write 

anything, 
and 

he 
clearly 

res erved 
the right 

to 
publish 

o
n
l
y
 
s
u
c
h
 

reaterial 
a
b
o
u
t
 

Ray 
a
n
d
 

the 
King 

raurder 
as 

h
e
 : 

Saw. 
fit, 

without 
any 

ob! ugation 
to 

s
e
e
k
 
Tavs, 

Taues’ 
cr 

Fore- 
. 

man's 
approval, 

It 
is 

not 
claimed 

— 
and 

appellant’s: 
o
w
n
 

“papers 
deny 

~ 
that 

TMuie 
failed. 

to 
pay 

the parti ics 3 
all: ‘the 

i2], 
at 

1
1
3
1
 &n.2. 

Although 
the 

la: nguage 
- 

ay 
expre: ssly 

released 
.- 

anes 
from 

all 
claims 

arising 
f
r
o
m
 the 

contracts. 
This 

x
e
 

“Fease 
was 

made 
for 

valid 
consideration 

— 
Hanes’ 

relmquish- 

~T 
R
I
M
,
 

- 
t
y
e
 

any 
a
d
 

, 
. 

No. 
22524 

aay 
¥. 

Foreman, 
et 

al. 
. 

7 
, 

m
o
n
e
y
 

to 
w
h
i
c
h
 shey 

were 
entitied, 

Under 
the 

contracis 
com- 

plained 
of, 

Foreman 
undertook 

no 
specific 

obligation 
except 

to 
d
e
f
e
n
d
 Ray, 

in 
return 

for 
an 

assignment 
of 

al! 
the 

proceeds 
from 

Iuie’s 
writing 

acenzing 
to 

him 
~ 

an 
amount 

later 
re- 

duced 
voluntarily 

by 
Foreman, 

We 
find 

no 
evidence 

in 
ihe 

record 
of 

this 
appeal 

to 
suppart 

the 
contention 

that 
F oreman 

did 
not 

live 
up 

to 
this 

bargain 
(although, 

of 
course, 

we 
ex- 

press 
no 

opinion 
whether 

plaintif’s 
contentions 

might 
entitle 

him 
to 

an 
evidentiary 

hearing 
# in 

an 
action 

for ‘post-conviction 
. 

teliel}. 
Appellant 

argues 
that 

Tennessee 
Jaw, 

in 
cases “where 

an 
atiomey 

is 
aceused 

of 
taking 

unfair 
advantage 

of 
his 

client - 
in 

business 
dealings, 

places 
on 

the 
lawyer 

the 
burden 

of 
Soing 

forward 
with 

evidence 
to 

demonstrate 
the 

falsity 
of the 

m
e
 

Ut is 
clear that 

Coleman 
v. 

Moody, 
58 

Tenn. 
App. 

138, 
2 

SAV.2d 
308, 

313-1963), 
and 

cases 
cited 

theiéin, 
d
o
 im-.” 

) more 
4 

very 
Strict d

u
t
y
 
pn 

attorneys 
in 

such 
situations. 

But 
_ 

there 
is 

nothing 
in 

these 
cases 

to 
shift 

the 
burden 

of 
g
o
i
n
g
 — 

forward 
— 

as 
contrasted 

aith 
the 

b
u
r
d
e
n
 
of 

proof 
— 

onto 
the’ 

-Jascyer. 
A 

plaintiff 
a
s
t
 

sHu 
initially 

demonstrate 
that 

the 
has 

a 
prima 

farie 
case 

~ 
a 
burden 

which 
appellant 

here 
d
i
d
 .. 

not 
carry. 

. Othenvise 
any 

former 
client 

could, 
by 

fling 
bald 

.. 
allegations, 

tequire 
his 

quondam 
attorney 

to 
present 

an 
en-.. 

tire defense e 
under 

what 
| is quite 

properly 
a very 

heavy 
burden 

o
f
 

proof, 
Considering 

the 
alternate] basis 

of juri diction, 
we 

agree 
w
i
t
h
 » 

the 
District 

Court's 
conchision 

that 
there was 

no 
e
v
i
d
e
n
c
e
 

- 
to 

support 
appellant's 

allevations 
that 

he 
was. 

deprived 
of 

a
 

7 
. 
h
i
s
 

civil 
rights in violation 

of P
2
U
L
S
.
G
.
 

31985. 
The 

only 
possi * 

bly applicable sections 
of 

that 
statute 

require 
proof 

of 
a 

con- 
spivacy: of 

t
w
o
 

or 
more’ “persons 

to 
deprive 

another 
of 

his 
* 

~
~
 

constitutional 
tichts, 

and 
there 

| is 
no 

proof 
of 

such 
@ 

‘con- -
 

"
"
 

 spiracy 
here. 

| 
In 

view 
of 

our 
determination 

£ that 
there 

was 
no 5 

proof 
of” 

-o 
0) 

b
r
e
a
c
h
 

or 
fraudulent 

inducement 
or 

of 
a 
conspiracy 

to 
violate 

a
 

appellaat’s 
civil 

sights, 
we 

a need 
not d

e
o
d
 

the | ‘interésting,



8 
way 

v. 
Foreman, 

et 
al 

| 
No. 

203840000 
0 

ee 
o
o
.
 

Mo, 
80304 

aay 
Ve 

Horciman, 
és a
 

CO 
— 

9 
; 

: 
.
 

i. 
a
s
 

o
e
 

; 
_
.
 

aa) 
7 

-
 

question. 
whether, 

under 
Tennessee 

law, 
contracts, 

of 
t
h
e
 

~ 
c
s
 

* 
the 

atte orney 
has 

the 
burden 

of 
going 

forw 
ard 

wiih 
proof 

_. 
Kind 

involved 
here, 

are 
void 

as 
a 

matter 
of 

public 
p
o
l
i
c
y
.
 

2 
w
e
 

that 
no 

misconduct 
or 

over-1 reaching 
was 

involved. 
Ordinarily, 

T
e
 

e
t
.
 

and 
I 
think 

here, 
his 

o
w
n
 

personal 
explanation 

should 
at 

least 
reate 

incentives 
t
o
 

2
.
.
.
"
 

be 
given, 

indeed, 
the 

majority 
opinion 

itself. 
recognizes in 

u
n
d
e
r
m
i
n
e
 

the 
judicial 

process 
itself 

because 
of 

the 
publicity 

S
E
 

Dike 
a
e
 

oe 
| 

.its_ 
closing 

parag 
raph 

that 
- the 

contracts 
h
e
r
e
 
‘involved 

may 

“
v
a
l
u
e
 

of 
sensational 

tactics 
and 

disruptions 
of 

trials. aan 
e
e
 

EY 
i
e
 

Bae 
e
n
 

ee 
raise 

a 
serious 

question. 
of condict 

of 
interest 

between 
attorney 

B
o
 

dom, 
: 

Baye 
. 

and 
client 

_and “create 
incentives 

to 
undermine 

the 
judicial 

s
o
o
s
"
 

process... 
because of 

the. Rublicity..:alue of 
“sensational. 

dacties 
and 

disruptions 
of 

trials.” 
- Like 

the 
majority, 

I 
would. 

: 
not 

declare 
the 

contracts 
void 

fo) 
for these 

Teasons 
as against 

pub-’ 
ie- 

po Dlicy, but’-at 
least. 

J 
would. 

require 
‘the 

attorney 
‘to: 

“ 
remove 

any 
suspicion 

of 
breach 

of 
duty, 

if 
he 

could 
do 

SO, ,_by- 
Making 

a 
full 

disclosure 
of 

his 
representation 

of 
his 

client 
pur. 

. 
Suant 

to 
the 

contracts.“ Although 
for some 

purposes 
the 

ques-: 
-. 

Hons 
of 

burden 
of 

proof 
and 

the 
burden: 

of 
going 

forward 
- 

“may 
be 

regarded.as 
‘procedural 

a
n
d
 ‘not: “substantive,” it. 

is? 
Obvious. 

that ‘the 
“basic 

issue: 
here 

‘presented 
° concerns 

‘itself: 
w
i
t
h
 
the 

relationship 
between 

a
t
t
o
r
n
e
y
 and 

client,” a-Iatter 
o
F
 
substance 

and vital 
importance 

under. 
Tennessee 

law. 
‘The™ 

© 
Jaw..of 

that’ state 
should 

apply. under’ 
the: Erie 

and 
Guaranty’ : 

“ Trust: doctrines, 
Erie 

Railroad 
Co.. v. 

‘Tompkins; 
304 

ULS..64- 
a
c
 1938); | 

Guaranty. 
Trust. 

Co. 
v. Y

o
r
k
,
 - 396" 

U.S. 
99. 

( 1945). 
= 

Lwould, 
therefore; 

vacate 
the 

judement 
‘of. the: 

District 
Court 

: in 
dismissing 

the 
action 

at 
the 

close of 
the plaintifs S 

proof 
and: 

“
r
e
m
a
n
d
 “it 

to 
that 

_¢ court t_ for further. 
proceedings. 

e
e
 

- 
. 

gn 
the 

grounds 
that 

they 
tend 

to 
create 

conflicts 
of 

interest 
. 

~. 
between 

attorney 
and 

client 
and 

tend 
to 

cre 

a 

The 
judgment 

oft the 
District 

C Cour ur 
is 

affirmed 

c
a
s
 “
M
n
 ILLER, 

Circuit Judge 
dissenting. 

° 
8 

Wi ith 
deference 

to 
the iews 

of 
my y 

fellow 
judaes 

j in 
this: 

ys “case, 4 
ind 

it. necessary 
to 

dissent.’ 
In 

ny v
i
e
w
 

the 
attorney- 

° 
client 

contracts 
involved 

here 
w
e
r
e
 

pyre gnant 
with 

a 
poten-: 

dial 
_conflict 

of 
interest 

and 
were 

so 
susceptible 

of 
a violation. 

: 
of the 

strict 
fiduciary 

duty 
imposed 

upon 
attorneys. 

that 
the 

f “- burden 
of 

going 
forward 

with 
evidence 

to 
demonstrate 

the 
ca, 

falsity 
of 

the 
plaintiff's 

claim 
was 

shift ed 
to’ 

the 
defendants. 

: 
“.” 

Tennessee 
law 

exacts 
an 

exceedingly 
‘Strict standard 

of 
cone. 

> duct 
from 

attorneys, 
creating 

a 
fiduciary: relationship, 

“flected 
by 

the 
early 

case 
of 

The 
Planter’s 

Bank’ of: Tennessee 
-. 

et 
al. 

vy, H
o
r
n
b
 berger, 

et 
al. 

4
 
T
e
n
n
.
 443, 

476-493 
(1867); 

and 
~manylater 

cases.” 
T
h
e
 

courts:-of. 
Tennessee. have,’ “to: 

my?: 
K
n
o
w
l
e
d
g
e
,
 

never 
U
e
 
via sted’ 

f
r
o
m
 
this 

rale..:I 
belioye: 

that” 
vifhe 

ationale 
of 

these 
cases 

requires 
us 

to 
hold 

that 
where...” 

Ae 
2 

c
o
n
t
r
a
c
t
 

c
o
n
c
e
r
n
i
n
g
 

“a 
attorney's: 

“
c
o
m
p
e
n
s
a
t
i
o
n
:
 

for® Jegal 
’ 

s
e
r
v
i
c
e
s
 

is. : 
Suspect 

‘on 
its s

i
s
 

and 
is. S.challes 

ged 
by. 

the 
Client, 

B
a
a
s
 

1 “Thas 
the 

conthasts: n
o
w
 

u
n
d
e
r
 

considerati ion 
are 

“4 
_- 

face 
iS 

obvious 
e
r
a
 

an 
C
z
a
m
i
m
a
t
i
o
n
 

of 
them. 

a
s
a
i
l
 

o
r
e
e
O
n
t
r
a
c
i
s
.
 

it 
is 

G
:
t
h
e
u
l
t
 

to 
s
e
s
 
n
o
w
 

an 
a
t
t
o
r
n
e
y
 

~ 
Gient 

with 
that 

desres 
of 

Geachiment 
and 

obie 
‘
t
h
e
 

hich 
st a

n
d
a
r
d
s
 

of 
mm 

profession 
and 

pariicut 
arly 

= 
by. 

the 
- 

Sfangaras- 
i
m
p
o
s
e
d
 

by" 
i
e
n
n
e
s
s
s
e
 

law. 
The 

coniracts 
are. p

y
 

: 
- 

S
U
S
C
E
S
I
V
E
 

OF 
an” a

n
h
e
r
e
n
t
 
C
o
n
s
 

ol 
i
n
t
e
r
e
s
t
 

on 
ihe 

part 
09 R

a
t
t
 S
S
 

_ 
Benders 

2 & 
soEney. 

o
o
 

parents 

i
e
s
 

pect 
on 

t
h
o
i
e
 

I
n
d
s
e
d
u
n
d
e
r
 

s
u
c
h
 ~ 

could 
represent 

fits 
\ 

Civitv. 
r
e
q
u
i
r
e
d
 

by’ 


