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CLAY L. SHAW 

RESPONSE TO ORDER TO SHOW CAUSE 

DIRECTED TO JAMES BR, RHOADS, 

ARCHEVIST OF THE UNITED STATES 

Statement . ‘ 

Pursuant to 23 D.C. Code Section 802, Dr. James B. Rhoads 

was directed to show cause wny an order should not be entered 

requiring him to appear as a Witness in the Criminal Bistcict 

Court, Parish of Ocleans, in the case of State of Louisiana v. he 

Clay L. Shew on the 2ist of January 1969. 

The order to show cause recites that it was based . i)
 

certificete from the Criminal District Court, Parish of Gricans. 

fhe basis fer seeking the appearance of Pr. Rhonds is stated in 

ate 

paragraph 2 of the certificate as follows: 

That Dr. Jomes B. Rhoads, Archivist fer the & 

States of America, or hic successor in office, has v 
session of the follewing described phetogrephs and X-zays, 
Lo-wit : 

Forty:Zfive (45) phocoax phs (22 coler photogs 
and 23 bieck and white photeyraphs) and 

twonty-fun: (24) Aereys which were taken be- 
fere and dar3ug ths autepsy of John F, Keuncdy 
on Bovember 22, 16653, at the United States 
Neval huspital at het ea, ierylard,. These 
pnotesraphe 2.d X-rnys new Located in the 
Nats ay shiagtoa, .C., under = 
the contrei ef Ur, James B. Khoads, or his . . 

2 . 
seceassoc in of fice. 

gu ¥ 

Section 662 of 23 D.C, Code provides that a prospective wit- 

wander its provisious shall be gives. a hearing and 

that he mey be required to attend and testify in the out of state 

court Wwheeea the prosecution is pending: 

* Fhe as cureey of the description in the certizicate is, of course 
noh ens 



If at such hearing the judge determined that the 
witness is meterial and necessary, that it will not 
cause undue herdship to the witness to be compelled 
to attend and testify in the prosecution or a grand 

jury investigation in the other State, aad that the 

laws of the State iu which the prosecution is pending, 

oi grand jury investigation has commenced or is about 
_ to commence and of any other State through which the 
witness may be required to pass by ordinary ccurse of 
travel, will give to him protection from arrest and 

the service of civil and criminal process . o « e 
[23 D.C, Code Section 802.) 

Dr. Rhoads vespect£fully opposes the issuance of a summons 

vequiring hls eppearance in Louisiana upon the grounds that he 

has no personal knowledge of the facts relating to the assassjna- 

tion of President Remedy; that the specific provisions of 44 

U.S.C. 397 preclude disclosure of the photographs and X-rays identi- 

fied in the certificate filed in support of the request; that the 

doctrine of federal sovereh gnty precludes requiring the Archivist 

to appear as a Witness in a state court where the ouly basis for 

such appearance is his alleged custody of archival waterials; that 

the so-called Out-of-State Witness Act, 23 D.C. Code 801, et seq., 

does not extend to the production of the photcgraphs and X-xays; 

that the Court in this proceeding lacks juri 

cfflicial acts cf the Archivist of the United States; and that to 

x require Dr, Rheads' attendance would cause undue hardship. 

Rhoads 

davit, it clearly appears that Dr, Rhoads has no personal knowledge 

The Court is respectfully referred to the affidavit of Dr, 

attached hereto and wade a part hereof. From this effi- 

of the matters relating to the agsassination of President Kennedy 

and tha 

cannot be made availeble by him. Accordingly, no swrnorm should 

be issued under the provisions of 23 D.C. Code Section 802, 

Facts 

Dr. James B, Rhoads has custody of the materials requested in 

sdiction to control the 

the photosraphs and X-rays refexred to in the certificate 

toed



his official capacity as Archivist of the Uaited States, pursuarit 

to a letter agreement entered into by the legal representative 

ef the Executors of the estate of Jotm F. Kennedy and the Admini- 

strator of General Services on October 29, 1965, The letter 

agreement is attached to Pr. Rhoads! affidavit. Ic provides in 

pertinent part: 

The family desires to prevent the undignified or 
sensational use of these materials (such as public 

display) or any other use which would tend in any way 
to dishonor the memory of the late President or cause 
unnecessary grief or suffering to the members of his 
family and those closely associated with him. We know ‘* 
the Government respects these desires. 

Accordingly, pursuant to the provisions of 44 U.S.C. 
397(¢)(1), the executors of the estate of the late Presi- 
dent John F. Kennedy hereby transfex to the Administrator . 
of General Services, acting for and on behalf of the United 
States of America, for deposit im the National Archives 
of the United States, all of their right, title, and 
interest in all of the personal clothing of the late 
President now in the possession of the United States 

Government and identified in Appendix A, and in certain 
X-rays aud photegraphs connected with the autopsy of the 
late President referred to in Appendix B, and the 
Administrator accepts the same, for anlin the name of 

the United States, for depasit in the National Archives 
of the United States, subject to the fcllowing restric~ 
tions, which shall continue in effect during the lives of 
the late President's widow, daughter, son, parent, 
brothers and sisters, or any of ther: 

tf 

kk ea 

/ 
(2) Access to the... materials shall be permitted 

only co: 

(a) Any person authorized to act for a committee 
of the Congress, for a Presidential committee or cominlssion, 
ox for eny cthor official agency of the United States Govern- 
ment, having authority to investigate matters relating to 
the dsath of Lhe late President, for purposes within the 

investigative jurisdiction of such cowmittec, commission or 

agency . 

(bo) ... no access , . . shall be authorized 
until five years after the date of this agreenent except with 
the censent of the Kennedy family representative designated 

e 

a 

: specified in-fypendix B to the letter 
Ce fue Avpendix B watexviais inecluce those enumerated in 

. re. t.. 
ep of Cervo ns wt ast 
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It is clear 

bjece to conditions and restric- 

at such conditions will be 

Sayder,, 184 F.2d 454, 456 
3/ 

340 U.S. 866, 
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and other articles subject to whatever conditions of Limited 

access may be requested by the donor ensures thet ducing the 

period when a degree of sensitivity attaches to discussion of 

events and personalities, the rights of privacy of the donor and 

of persons discussed in the papers are fully protected. It also 

ensures that valuable collections of papers will be saved, and 

with the passage of an appropriate period of time willbe made 

available to writers, scholars, aud 6thec interested persons for 

research use. T£ this pretection is removed by order of court or 

otherwise, the public contidence in the Federal Government to 

honex its commitments to such donors will be destroyed, 

Public figures, no longer assured that their interests will 

be protected when theix papers are deposited in public institutions, 

will cease to place important and sensitive papers in such insti- 

tutions, Tre result will be a drying-up of basic research in 

history, econonics, public administration, and the social sciences 

generally. 

The letter agreement, page 1, provides that it is expressly 

enteced into "pursuant to the provis ious of 44 U.S.C. 397(e)(1)." 

Ie ie clear from the statutory provisions recited above that this 

agreement is "subject to restrictions agreeable to the Administrator 

as to their use." The statute's legislative history dispels any 

' possible coubt that the restrictica in the present case is within 

3/ (cont'd) 1958, Ho, 20478). In addition to the foregoing, the 
papers, production of which is sought here, relate to the Presidency, 
the essence of the Precutive Franch. Under the constitutional doctrine 

ef sepaiation of powers, the judicial weanch may uot intrude upon the 
pepers of the Presitency without the consent of the Executive Jiranch. 
cl. bk 7 soa, 1 Cranch, 137. Accordingly, the documents 
here sought are pr 

authority but also by the constitutional principles of sovereign 
immmity, separation of powers, and eventually executive privilege. 



. the terms and purposes of the statute. The House Report affirms; 

{Such materials are ta be held] subject to such 
restrictions respecting their use as may be specified 
in writing by the donors or depositors, including the ‘ 
restrictions that they shall be kept in a Presidential 
archival depository, and te enforce such restrictions 
for so long a period as shall have been specified, or 
until they are revoked or terminated by the donors or 
depositors or by persons legally qualified to act on 
their behalf with respect thereto. These provisions 

wake it clear that the Administrator, once having come 
to agreement with the donor on restrictions as to use, 
in accordance with subsection (ce), has the authority 
to enforce such restrictions. Authority to agree ta, 
and to enforce, certain restrictions as to access and 
use is essential if private papers are to cove into 

public custody at all, [House Report 998, 84th Cong., 
lst Sess., p. 6.] 

If. THE DOCTRINE OF FEDERAL SOVEREIGNTY 

PRECLUSES REQUIRING THE ARCHIVIST 

TO APPESR AS A WErMissS TH A STATE 

COURT WHERE Ti OSLY BASIS FOR SUCH 

AFPEARARCE 1S HIS ALLEGED CUSTOSY. 

ew ARCHIVAL LATERT ALS . . 

By these proceedings the State of Louisiana is seeking access 

to matexials delivered to the National Archives under assurances 

that access to the materials would be restricted, The Federal 

Govermment has lawfully entrusted the archivist of the United 

States with responsibility for the materials. He is obligated as 

part. of his responsibilities to respoct the letter agreement pro- 

visions maintaining the confisentiallty of the materials, 

No state authority can interfere with the official actions 

of a federal officer. “[H]is conduct can be controlled only by 

' the pover that created hin") M'iClun; v. Silliman, 6 Wheat. (19 U.S.) 

598, 605, ‘Thus, federal officers are free to provide for shipment 

of Government empleyees' goods without complying with state regu- 

Public Service Comnissica, 371 

U.S.. 285 (1963); wey ditermine whether a statute giving a state 

lands "no longer needed" includes lands obtained by the United States 

through purchase or gift without entitling the state to judicially



th
 

question such decision, Hewaii v. Gordon, 373 U.S. 57 (1963); and 

can contract with private persons, state limitations on the pri- 

vate persons’ right to contract notwithstanding, Leslie Miller, 

Inc. ve Ackensas, 352 U.S. 187 (1956). State courts mindful of 

the separate sovereignty of the federal Government "will not attempt 

to intrude upon the province of the fedexal authorities by the 

makiag of an order to divulge such confidential information, eee 

[such an order] would be a mere futility." Jacoby v. Delfiner, 

51 Ne¥.S.2d 478, 479, 183 Misc, 280 (Sup. Ct. 1944), affirmed, 

63 N.¥.S.2d 833, 270 App. Div. 1014, | 

The basis of this rule is that "It is elementary that the 

Federal Govormment in all its activities is independent of state 

control. This rule is broadly applied." Jaybird Mining Co. v. 

Meir, 271 U.S. 609, 613 (1926). ‘hus, state judicial processes 

are ineffectual to divert property in the custody of a federal 

officer from the place where the officer holds it. Buchanan v. 

Alexander, 4 How. (45 U.S.) 19. As in Uited States v. Owlett, 

& state mey not interfere 

e ¢ «6 With the propec govermzental functioa of the 
United Sgates of America. ‘The complete dieaunity of a 
federal agency from state interference is well estab- 
lished, . . . This principic of immunity fron state 
control or interference applies to official. papers 
art records of the United States of Awerica, . . . and 
preveats a state from obstructing or Interfering with 
employees of the United States of America in the dis- 
charge of their official duties, whether ox not there 
is any expressed statutory provision for imuunity, 

{United States v. Culett, 15 F. Supp. 736 (M.D. Pa., 
1936).] 

The rule was carly sumnarized by the Suprem: Court as follows: 

[T]he sphere of ection appropriate to the United States 
is as far beyond the reach of the judicial process 
issued by a S.ate judgo or a State court, as if the 

line of divisica was treced by landmarks and moauments 
visible to the eye. [Ablcman v. Booth, 21 How. (62 
U.S.) 595, SIG.) 



wh
 

Louisiana's attempt to use its court's proceedings to reach 

a federal officer must fail since “that authority which is 

supreme must control, not yield to that over which it is supreme." 

McCulloch v. Maryland, 4 Wall. (17 U.S.) 315, 424; United States 

V. Molcod, 385 ¥.2d 734, 751-2 (C.A. 5, 1967). 

LIL, HE OUT-OF-STATE WITNESS ACT, 23 D.C. 
CObE 601, ET SEQ., DOES NOT APPLY TO 
ARTICLES SUCH AS ARE INVOLVED IN THIS 
CASE. 

Paragraph 2 of the certificate states that the only reason 

for requiring Dr. Rhoads to testify in Lovisiana is to compel. him 

to produce materials in his custody, The Out-of-State Witness 

Act (23 D.C. Code 801, et seq.) authorizes this Court to ", 

issue a summons . . . directing the witness to attend and testify 

in the court where the prosecution is pending. ..." 23 D.C. Code 

802(b). 

Nowhere does the Act make provision for the production of 

Gocunents or other articles. In re Grothe, 208 N.E.2d 581 (B.C. 

App. Ct. 1965), the court's well-reasoned analysis compels the con- 

clusion that documents in a person's custody may not be obtained 

under such an Acts 

We are also of the opinion that the trial court 
exceeded its statutory authority when it ordered 
respondent to produce documents in his custody. The 
definitioa of "summons" as used in the act includes 
“a suppoena, erder oc vther notice requiring the ap- 
pearance of a witness." [Emphasis eupplicd.] 11. 
Rev. Stat, che 38 § 156-1. ‘his is Language which is 
tailored vathet exactly to descvibe a subpoena ad 
testificandum, and doss not include the characteristics 
of a subpoena duces t. would have been simple, 
indeed, for th2 s e it clear that both 
types of subpi ena vu ed, 3£ this had been the 
intention o£ the Le: 

Okher then by what we consider to be the clear 
meaning of the lan mpleyed, ve are also impressed 
by the fact that the statutery protection from arrest 
and tne service of civii and criminal process is for _ 
the bencfit of the witness only and does not extend to 



@ny documents which he might have in lis custody, 
When, gs in the instant case, the decummants are not 

‘the property of the respondent, they might be taken 
from him by civil process or he might be ordered to 
turn them over to a court or grand jury. Such a 
resulc woud be so manifestly inconsistent with the 
gencral purposa of the statute that we consider it 
to fortify our conclusion that a summons in the 

nature of a subpoena duces tecuma was not contemplated, 

Qa this point we are aware of the fact that a 
Rew Jersey couct worthy of the highest respect has 
reached the opposite coaclusion, Ta re Saperstein, 
30 NVI, Super. 373, 104 A. 2d 842, 845. We axe, of 
course, not restricted in our deliberation by the 
background of local case law, cited in the Kew Jersey 
opinion, which appesre to have infivenced that court's 

decision. Nor do we saem to employ the same general 
approach in construing the statute. As stated near 

the beginning of our opinicn, we believe that this 
type of legislative enactmeut calle for strict 
construction, [In re Grothe, supra, at p. 586.] 

For the cogent reasons expressed in the Grothe case, Dr. 

Rhoads should not be compelled to attend in a Louisiana -court 

where the cnly alleged basis fox such attendance is his possession 

o£ photographs and X~rays. 

IV. THE COURT LACKS TURISDICLION ZO CONTROL 

THe OFFICIAL Aces SOF The ARCHIVIST OF 

THE USITID STAT THs 

Tue Out~of-State Witness Act (23 B.C. Code 801, et seg.) does 

noc grant jurisdiction to compel the attendance of witnesses in 

violatioa of specific statutes such as G4 U.S.C. 397. In United 

Stetes v. Wittek, 337 U.S. 346, at 359 (1949), the Supreme Court 

recognized that gener al acts af Gonsress do not impose limitations 

upon the Gov erent jtself without a clear provision doing so, 

k case, the District of Columbia Emergency Rent Act 

was held not applicable to tha United States as Jandlord., In the 

present case, the general rule relating to witnesses, of course, 

camot ayercide a clear conzrassional directive, 

The cosrtes of the District of Coluvbia have recognized a dis- 

tirnetion between the functions of the District of Columbia and the 

- 10 « 



Goverrment, See United States v. Mills, LL App.D.c. 500 (D.C. 

‘Ct. App. 1897); Burke v. United States, 103 A.2d 347 (D.C. 

Mun. Ct. App. 1954). In the Mills case, the Court said; 

« « e 4nd when we consider the impropriety of the 

inter ference of such an officer as a United States 

Comaissiona with the well-defined and specific 

sentence of a judicial tribunal, and the class of 
offenders and offences cagniza bis in the Police 
Court, we can not think that it was at all the in 

tention of Congress in any wanner to authorize 

ruch interference with the sentences of the Police 
Court of the District of Colwmbia .... [P. 509.] 

Moreover; the regulations relating to the use of records in 

the Archives which are binding upon Dr. Rhoads specifically for- 

bid the use of waterial except ", 9 » subject to all conditions 

specified by the donor or transferor of such materials, . . ." 

33 F.R. G487 Subpart 105-$1.202(a) incorporated in Sectica 105~60. 

7012(b) and 60,702(a) (33 FR. 4484-5). 

It is entirely clear that courts lack jurisdiction to require 

hf 
the an sciesure of documents in violation of such regulations. 

See Lowhy. ve Ragen, 340 U.S. 462 (1951); saunders v. Great Western 

Sugar Co., 396 F.2d 794 (CA. 10, 1968); Rocth Carolina v. Carr, 

264 #B. Supp. 75 (D.C. WeD. N.C., 1967), appeal dismissed, 386 F.2d 

129, 

The District of Columbia Court of Genoral Sessions is a court 

of Limited jurisdiction charged with responsibility subject to the 

etatutes Of the United States. 

@ WALTER 
{ LOUZSTARA 

Ve 

4/ Indeed custody of the material sought properly xeposing in the 

representative of the fedexal sovereign, any suit to direct the 

activities of the xepresentative ox to compel release of the mater ials 

is a suit agelnst the United States to which it has not consented, 

Ro couté has subject matter jucisdiccion over sith a suit, Bewait v. 

Gordon, 373 U.S. 57 (1993). 



Dr. Rhoads attests in his affidavit that it would be an un- 

due hardship on him and would hinder performance of his official 

duties if he were required to leave his post on short notice and 

attend peoceedings in Louisiana, To require a witness to attend 

a hearing in Louisiana in the circumstances here present is not 

only inconsistent with the purposes of the Out-of-State Witness 

Act (see United Staces ex rel. Permsylvania v. MeDevitt, 194 A.2d 

740 Q3.C. Ce. Mun. Apo. 1953 3; In re Mayers, 169 N.Y.S. 2d 839 

(No¥. Ct. of Gen. Sess, 1957)) but would also raise the constitu- 

tional questions which the dissenting ‘judges adverted to in New 

York v. O'Neill, 359 U.S. 1, at 12. Under the Uniform Witness 

Act as enacted in the District of Columbia, the court must. deter~ 

mine for itself whether “undue hardship" would be caused by grant- 

ing the relief sought by the moving party. 23 D.C. Code 802, 

Where undue hardship is present, as in the instant proceeding, 

the statute requires the Court to refuse the compulsory order 

sought, United States, ex rel, Pennsylvania v, MeDevitt, 195 A.2d_ 

740 (D.C. Cre. Mun. App. 1963). 

Although, for the reasons heretofore:stated the Archivist 

“7 cannot lawfully be required to furnish to the Louisiana State court 

the desired photographs and X-rays, counsel for the defendant, in 

the interest of justice, is able to report to this Court and to 

all interested partics the availability of certain information con- 

cerning the nature and contents of the photographs and X-rays as 

follows: 

Pursugat to pevagraph TI(2Z) of che letter asreenent between 

the Administrator of General Services and the lesal representative 

of the executors oi the estate of ‘the late Presicent, John F, 

Kennedy, the X-rays and photographs referred to in these proceedings



were, at the direction of the Attorney 

by the autopsy surgeons on the 26th 

These doctors vere: 

Dir, James J. Tumes 

22101 Moross Road 

Detroit, Michigan 

Dr. J. Thornton Boswell 
11134 Scephsice Lane 
Rockville, Maryland 

Br. Pierre A. Finck 

7541 14th Street, KR. WH. 
Washington, D. C. 

General, officially examined 

day of Jonuary 1967. 

These doctors made a report of their findings, a copy of which 

is attached hereto. 

fo Further assure the preservation of a record concerning the 

nature and contents pf the X-rays and 

in the light of the restrictions 

photographs, particulayly 

in the letter agree- 

ment, and at the weitten susgestion of Dr, Boswell (see attached 
3 Oo 

letter cated January 26, 1968) 

exists and one radiologist, nominated i 

the Attorney General, as pro- 

letter agreement, constituted a panel of three pathol= 

n the first instance by the 

presidents of three major universities and by the president of 

the Collese of American Patholagists. 
ow oOo 

Dr. Alan R. Moritz 
2040 Adelbert Road 
Cleveland, Ohio 

Dr, Russell i. M 
Chief of Radiolo 
Jotms Hopkins University 
Beltimore, Maryland 

rgan 

De. Russell S. Fisher 

790 Flees § 
Baltiwore, Maryland 

fhis panel consisted of: 



A lawyer, Bruce Bromley, 1 Chase Mavhatten Plaza, New York 

City, nominated by the Pre 

- - 
was designated by the Atterney Ge 

the preparetion of a report 

No member of this panel ha 

with the Warren Commission 

thelr examination of 

February 26 and 27, 1968, 

hereto. 

sident of the American bar Association, 

ssist the panel in 

gs and conclusi.ons, 

G any coanection with the autcepsy or 

° 
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the Mercays and photographs was made on 
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The enclosed material is sent to you 

in response to your recent request. 

OFFICE OF PUBLIC INFORMATION 
DEPARIMENT OF JUSTICE 

WASHINGION, D.C.


