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EXASCOURT VOIS
RIBY'S CONITID

10T
(N OSWALD DEATY

OrdersRetrial Qutside Dallas
—Cites the Publicity and
Inadmissible Evidence

Text of the presiding judge's
opinion is on Page 31.

By MARTIN WALDRON

Special to The New York Times
, AUSTIN, Tex., Oct. 5 — The
Texas Court of Criminal Ap-
peals reversed today the murder
conviction of Jack Ruby, who
was sentenced to death in 1964
for the slaying of Ywe Harvey
Oswald, assassin of President
Kennedy.

In addition, the court ordered
the case transferred out of
Dallas County, where the shoot-
ing took place. Presiding Judge
W. A, Morrison said Ruby should
not have been tried there,

Separate opinfons, all agree-
ing that Ruby's conviction
should be set aside, were written
by all three: judges who re-
viewed the dase.

The main opinion, written by
Judge Morrison, said that the
trial judge, Joe B. Brown,
should not have allowed: testi-
mony that Ruby “had fold a
Dallas  police officer shortly
‘|after Oswald's shooting that he
had plgnned to kill Oswald if
the chance arose.

"Slain on Television

A nationwide television au-
dience saw Ruby, a 55-year-old

|nizhtclub owner, stép forward
|ard fire one shot into Oswald's
‘|dbdomen as the suspect was be-
Ting transferred té the county
|da:1 on Sunday, Nov, 24, 1963.
Ruby's statement, which the
court said ten(;éd to show that:
swald’s slayjng was premedi-'
tated, was made while he was!
in custody of the Dallas police:
and there was no testimony’
that Ruby made the statement:
spontaneoysly, the court said.
'The infroduction of it into
ev.derige’ therefore, was in vio-l
lation #f the Texas criminal|
code, hich requires that a.ll]
confeysions be voluntary and
sponfaneous, the judges held, |
17 his jail cell in Dallas, Ruby!
greeted the news of the reversall
of 2is conviction with a state-
ment that he was “elated.”
Listrict Attorney  Henry
Waide, who prosecuted Ruby in|
196<, said he would insist that
Ruby be tried again and that
he would ask for the death
penulty once more,
Riby was convicted of mur-
der with malice. A murder
charge in Texas also embraces
the lesser crimes of murder
without malice and negligent
hom:cide.
Might Accept Plea
Mr. Wade said in Dallas that
he vould again seek to have
Ruby tried on a charge of mur-
der. f the trial should he trans-
ferrel to another county, Mr.
Wade would not necessarily be
the rrosecuting attorney, but in
the past, prosecutors in counties
to which trials have been trans-
ferred for retrial have invited
the criginal prosecutor to par-
ticipate.
, Mr. Wade said he might
accept a plea of guilty of mur-
der if Ruby and his lawyers
were willing to accept a sen-
tence of life imprisonment.

Ruty's lawyers insisted at
his fiest trial that he was in-
sane at the time he shat Os-

lwald, suffering from p:s&cfww
{motor epilepsy.

! Phil Burleson of Dallas, one

I
{Ruby's case, said an effort

would be made to get all the

phone conference call sometime
later this week to plan future
sirategy,

Sam Houston Clinten Jr of
Austin, one of Ruby's attorneys,

rof  six  attorneys handling| ;

attorneys together on a tele-{

said that the time Ruby has
served In jail since his arrest
‘probably” could be counted if
Ruby should be convicted of

.murder without malice.

Under Texas prison rules,
convicts are given 20 déys’
extra credit for every 30 days
served without incident, and a
five-year sentence can be com-
pleted in three years.

If Ruby should be convicted
of murder without malice, and
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the time already served,  he ¢
would be a free man at the end :
of his next trial ) o
There was no indication as to

when -the Ruby case would -
come to court zgain. !
District Attorney Wade sald

that he would ask the Court

of Appecals for a rehearing on-
the decision. Y

“We do net think there was

any error,” he said. “We hope

to §et them to change their

opinion.” .

Mr. Wade has two Weeks in

which to- apply "for a’rehear-

ing. s -

The- court applauded-the de-
cision of Judge Brown to dis-
qualify himself from any fur-
ther participation in the Ruby
case. )
| Judge Brown had been un-
ider criticism . for preparing a
book about thé case during the
trial, and with the handling of
publicity about the trial itself,
In its order today the court
assigned the Ruby case to
Judge Louis'T. Hoilland of Mon-
tague, -Tex.,.who presided at a
hearing in which Ruby was
ruled sane on June 13, 1966.
Judge Morrison said it was
not.necessary-to detail the error
made ip- the trial-in Mot trans-
ferring  Ruby's “case out of
Dallas.” IR .
.- High Court Cited
United: States Sapreme Court
decisions In the case of RBillie
Sol Eates, convicted of fraud in
Texas, and Dr. Sanuel H. Shep-
pard, convicted of murder in
Ohio, are controlling, he ruled.
Both of these cases were pre-
ceded by extensive newspaper
land radio and televiston. cov-
lerage. . .
* The testimony that caused
the court to reverse Ruby's
conviction was given by Detec-
tive Sgt. Patrick T. Dean. Ser-
geant Dean- was identified .in
Dallas as the plainclothes offi-
cer who was helding the hand-
cuffed Oswald by the arin when
Ruhv darted ohi of a crowd of

PR



repo'/rters and shot Oswald with
a .J8-caliber revolver. .

Sergeant Dean testified during
Ruby's trial that he had ques-
tioned Huby about 40 minutes
after the. shooting and that
Ruby told him he would be glad
to answer questions after he
was assured that his answers
would not be made . available
‘to "magazines or publications.”

The officer quoted Ruby as
saying that ke had seen Oswald
:in a2 police line-up on the night
of the assassination and that
when he saw the sarcastic sneer
‘on Oswald's face he had decided
that if he got'a chance to do
so, he would kill him.

“Obviously this statement
constituted an -oral confession
of premeditation made while in
police custedy and therefore
was not admissible,” Judge Mor-
rison wrote. “The-admission of
this testimony was clearly in-
jurious and cause for a reversal
of this conviction.” -

In a special concurring opin-
ion today, Appeals Judge W, T.
McDonald tommented ‘at length
on the -desirability of trans-
ferring Ruby's trial away from
Dallas.

48 -iuppermost '.in:.;heir‘minds. Tonghill's insistence that Ruby
o such an extent. that’ RubY|wes insane led to the sanity
ould rot:be-iried there fairly hearing, - o

7hile? the. streef, - nation ‘and|’
vorld judged . Dallas for the

After that hearing,- Rt;l":y

ragic. November ¢vents” . [again.discharged Mr. Tonahill
‘. Jufigk’ McDonald, who wag|Put the appeals court aliowed
lefeated in last spring’s primary{the lawyer to present argu-
‘or ‘a.rew. term on. tke Lourt{ments and to file a brief in the
f Appaals, said 10 of the 12anpea]s court. Judge McDonald

farors swho convicted Ruby had
witdessed the shooting of
Oswald on television. .

said at the time that Mr. Tona-
hill “has exemplified the highest

“The Dallas County climate|Standards of the legal profes-
wasg ong of such strong feeling|sion, remained true to his duty,
that it ¥7as not humanly possiblejang has gone an outstanding

to give Ruby a fair and im-

job in briefing and presenttng

partial trial” this- case before this court.”

Cites TV Coverage

Mr, Tonahill said he would

" He suld the Texas criminal|Withdraw from the case now

code “demands and requires that

that it had been reversed. With

witnesses to the chargeq of-|the court striking down Ser-
fense cannot serve as jurors.” |geant Deam’s teslimony about
I™Fhere canvbe no difference|t®. premeditation, any “law
£o the competency. of a:witneégs|SCH00l graduate” could handle
who has heard via telephone.pr|the tase, he said.

radio, o saw a matter throngh

;Other attorneys for Ruby

T : {said that without proof of pre-

: ?ﬁ%‘e;"ﬁnﬁaﬁa&? &;Ze;é;n g meditation, Ruby could not be

matter on television,” he said.|coDvicted of first-degree mur-

But Jidge K. K. Wooley, who|der- Murder without premedita-

wrote a third separate opinjon,|HOR Is called murder without

did not agree with Judge Mec-{melice in Texas and the max-
Donald': findings on the avail- imum sentence is five years.

ability as jurors of people who
had-seen Ruby shoot Oswald on
television.

“In view of another trial and
future trials,” Judge Wooley
wrotg, “it should also be clearly
understood’ that the majority
does nof. hold that s juror who
saw the shooting™ of the de-
ceased ¢n television is, for that
reason alone,. disgualified or
subject to challenge for cause
as being..‘s witness in the
case,'"” -

On 2 procedural matter,
Judge Wooley said he did not
think that all of Ruby's lawyers,
past ani present, should have
been allowed to present oral ar-
guments on the case to the
Court of Criminal Appeals.

He wis referring to Joe A.
Tonahill of Jasper, Tex., who
was asseciated in the defense of
Ruby w.th Melvin Belit of -San
Francisco.

Ruby attempted to dismiss
Mr. Tonihill several times after
his conviction, but the attorney
refused to. be discharged. Mr.




